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c 


BuTTEB  V.  Chapman.  *1^j    **' 

ASE. — The  declaration  stated^  that  before  and  at  the  a  petition, 
time  of  the  committing  of  the  grievances  thereinafter  men-  JJ^e'iJd^lf^nT 

a  meeting  of 
the  rate-payers  of  the  parliamentary  borough  of  Manchester,  convened  by  public  advertiiementy 
and  which  was  in  fact  attended  by  1000,  and  which  petition  was  afterwards  signed  by  4000  in- 
habiunt  householders  of  the  borough,  was  presented  to  her  Mi^esty,  praying  for  the  grant  of  a 
charter  of  incorporation  to  the  inhabiunts  of  such  borough,  under  the  provinons  of  the  stat. 
1  Vict.  c.  78,  s.  49.  Afterwards,  and  before  the  day  appointed  for  this  pedtion  being  uken  into 
consideration  by  the  Privy  Council,  a  counter  petition,  signed  by  6000  of  such  inhabitant  house- 
holders, was  presented  to  her  M^esty,  praying  her  not  to  grant  such  charter.  The  whole  num- 
ber of  inhabitant  householders  of  the  borough  amounted  to  48,000. 

Held,  (on  error  in  the  Exchequer  Chamber) : — 1.  That  the  second  petition  did  not  necessa- 
rily, in  point  of  law,  deprive  her  Majesty  of  the  power  to  grant  such  charter  upon  the  first  peti- 
tion :  but  that  whether  the  first  petition  was,  under  all  the  circumstances,  the  petition  of  the 
inhabitant  householders  of  the  borough,  so  as  to  authorise  the  exercise  of  the  powers  conferred 
by  Uie  1  Vict.  c.  78,  s.  49,  was  a  question  of  feet  for  a  jury ;  and  that  the  determination  of  the 
Privy  Council  to  advise  the  Crown  to  grant  the  charter  upon  such  petition,  was  not  conclusive  of 
Stt  validity. 

8.  The  grant  of  such  charter  of  incorporation  is  an  exercise  of  the  common-law  prerogative  of 
the  Crown,  although  it  also  extends  to  the  new  corporation  the  powers  of  the  Municipal  Corpo- 
ration Act,  5  &  6  WilL  4,  c  76,  which  the  Crown  has  power  to  do  only  by  virtue  of  the  1  VicU 
c  78,  s.  49. 

8.  Such  charter  may  be  granted  to  a  part  only  (to  be  defined  therein)  of  the  borough  firom  the 

VOL.  VIII.  B  M.  W. 
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4  Pkm^  tionedj  and  from  thence  nntil  the  commencement  of  this 
^^'  ^  roit,  there  were,  and  of  right  ought  to  have  been  and  to 
be,  divers,  to  wit,  six  coroners  of  her  Majesty  the  Queen 
in,  of,  and  for  the  comity  palatine  of  Lancaster,  of  which 
coroners  the  phuntiff,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  and  from 
thence  until  &c.,  was  one,  and,  during  the  time  aforesaid, 
had  of  right  been  and  acted  as  such  coroner,  and  taken 
inquisitions  for  our  lady  the  Queen  as  such  coroner,  on  the 
view  of  the  bodies  of  divers  persons  lying  dead  within  divers 
places  in  the  said  county,  and  amongst  others  within  the 
township  of  Chorlton-upon-Medlock,  and  during  the  time 
aforesaid,  of  right  ought  to  have  been  and  acted  as  such 
coroner,  and  taken  inquisitions  within  the  said  township, 
and  still  of  right  ought  so  to  be  and  act,  and  take  inquisi- 
tions as  aforesaid,  and  during  all  the  time  aforesaid,  by 
reason  of  the  premises,  had  been  and  was  and  still  is  of 
right  entitled  to  divers  fees,  perquisites,  and  emoluments 
for  so  doing  and  being :  And  whereas,  before  the  com- 

whole  of  which  the  petition  emanated,  and  need  not  be  conferred  upon  the  inhabitant  house- 
holders of  the  whole  borough. 

4.  The  Crown  may,  by  its  common-law  prerogative,  appoint,  in  such  charter,  the  number, 
and  set  out  the  limits,  of  the  wards  in  the  new  borough. 

6,  The  Crown  may  also,  by  such  charter,  delegate  to  an  individual  the  power  of  appointing 
the  first  members  of  such  corporation  ;  or  may,  at  all  events,  appoint  a  person  to  ascertain  the 
individuals  who  compose  the  class  to  whom  the  charter  is  granted.  [Lord  Demman,  C.  J.,  and 
Williamt,  J.,  diss.] 

6w  The  provisions  of  the  5  &  6  Will.  4,  c.  76,  as  to  the  machinery  for  the  formation  and  revi- 
sion  of  the  burgess  lists,  being  applicable  only  to  then  existing  corporations,  and  to  the  particu- 
lar period  at  which  that  act  took  effect,  need  not  be  precisely  followed  in  the  case  of  new 
corporations,  created  by  charter  under  the  powers  conferred  on  the  Crown  by  the  1  Vict.  c.  78, 
s.  49,  but  may  be  followed  cy  pres.  Therefore,  the  appointment,  in  such  charter,  of  individuals 
named  therein,  to  make  out  and  revise  the  lists,  and  to  act  as  returning  officer  at  the  first  elec- 
tion under  such  charter,  is  good.  So  also,  days  for  holding  the  first  elections,  though  not  agree- 
ing with  those  named  for  the  elections  in  the  6  &  6  WilL  4,  c  76,  may  be  appointed  by  such 
charter. 

7.  Nor  is  such  charter  void,  because  it  directs  the  person  appointed  to  make  out  the  first  list, 
to  include  in  it  only  "all  inhabitant  householders  within  the  borough  who  shall  possess  the  qua- 
lification required  by  the  6  &  6  Will.  4,  c  76,"  instead  of  including  also  all  persons  occupying 
shops,  &&,  within  the  borough,  and  being  inhabitant  householders  residing  within  seven  miles 
thereof,  according  to  the  schedule  to  that  act.     [  WilKamt,  J.,  dnbitante]. 

5.  The  Stat  6  &  6  Will.  4,  c.  76,  s.  108,  empowers  the  Crown  to  grant  a  separate  court  of 
quarter  sessions,  on  petition  of  the  council  of  any  borough,  "  setting  forth  the  grounds  of  the 
application,  the  state  of  the  gaol,  and  the  salary  they  are  willing  to  pay  the  Recorder  in  that 
behalf:" — HeU*  that  a  plea,  sUting  that  the  application  was  "  by  petition  to  her  said  Mi\jesty  in 
council,  setting  forth  the  matters  in  and  by  the  said  act  of  Parliament,  intituled|  an  Act,  &c.,  in 
that  behalf  required  and  directed,"  was  sufficient  after  verdict 
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mencement  of  this  suit,  to  wit,  on  the  14th  of  May  1839,  Breh.  rf  Pleat, 

1841 
the  body  of  one  Bridget  Garratty,  then  lying  and  being  ^ 

dead  in  the  said  township,  and  within  the  jurisdiction  of  Rutter 
plaintiff  as  snch  coroner  as  aforesaid,  the  said  Bridget  Chapmak. 
Garratty  having  heretofore,  to  wit,  on  the  same  day  and 
year,  died  suddenly,  and  not  from  disease  or  in  the  course 
of  nature,  the  plaintiff,  as  such  coroner  as  aforesaid,  was, 
before  the  committing  of  the  grievances  thereinafter  men- 
tioned, about  to  take  an  inquisition  for  our  lady  the  Queen 
on  the  view  of  the  said  body,  touching  the  death  of  the 
said  Bridget  Garratty,  as  he  was  lawfully  entitled  to  do, 
and,  but  for  the  committing  of  the  grievances  thereafter 
mentioned,  would  have  done,  and  had  then  and  there,  to 
wit,  on  the  day  and  year  aforesaid,  duly  issued  his  precept 
for  summoning  a  jury  for  that  purpose,  and  ought  to  and 
should  have  been  entitled  to  receive  divers  fees  and  emolu- 
ments for  so  doing  as  aforesaid :  Yet  the  defendant,  not 
then  being  one  of  the  coroners  of  our  said  lady  the  Queen 
of  or  for  the  said  county,  or  having  authority  to  take  inquisi- 
tions as  a  coroner  within  the  said  township,  but  wrongfully 
intending  to  injure  the  plaintiff,  and  to  disturb  and  annoy 
him  in  his  said  office  of  coroner  as  aforesaid,  and  to  de- 
prive him  of  the  same,  and  of  the  profits,  fees,  and  emolu- 
ments belonging  thereto,  and  derivable  in  respect  thereof, 
afl^erwards,  and  after  the  said  plaintiff  had  so  issued  his 
precept  as  aforesaid,  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within 
the  said  last-mentioned  township,  wrongfully,  and  without 
lawful  authority  in  that  behalf,  took  an  inquisition  for  our 
lady  the  Queen  as  a  coroner  of  and  for  our  said  lady  the 
Queen,  having  authority  to  take  inquisitions  as  coroner 
within  the  said  township,  on  the  view  of  the  said  body  so 
being  and  lying  dead  as  aforesaid,  and  thereby  then  and 
there  greatly  hindered,  disturbed,  and  annoyed  the  plaintiff 
in  the  exercise  and  enjoyment  of  the  said  office  of  coroner, 
and  thereby  prevented  the  said  plaintiff  from  having  and 

b2 
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Exch.  •/  PUoi,  receiving  the  fees,  profits,  and  emoluments  belonging 
thereto  and  derivable  there&om,  and  which  the  plaintiff 
might  and  otherwise  would  have  had  and  received;  to  the 
great  nuisance  of  the  plaintiff  in  his  said  ofBice,  &c. 

The  defendant  pleaded,  that  heretofore,  and  after  the 
passing  of  a  certain  act  of  Parliament  passed  in  the  year 
of  our  Lord  1837,  intituled  ''An  Act  to  amend  an  Act  for 
the  Regulation  of  Municipal  Corporations  in  England  and 
Wales''  [7  W.  4  &  1  Vict.  c.  78.  s.  49],  to  wit,  on  the  21st 
day  of  March  1838,  the  inhabitant  householders  of  the 
borough  of  Manchester,  in  the  county  palatine  of  Lancas- 
ter, did  petition  her  most  gracious  Majesty  the  Queen  to 
grant  to  them  the  said  inhabitant  householders  a  charter 
of  incorporation;  that  afterwards,  to  wit,  on  the  said 
21st  day  of  March  1838,  her  said  Majesty  ordered  that 
the  same  petition  should  be  taken  into  consideration  by 
her  said  Majesty's  Privy  Council  on  the  1st  day  of  May 
1838 ;  that  afterwards,  to  wit,  on  the  23rd  day  of  March 
1838,  due  notice  of  the  said  petition,  and.  of  the  said 
time  when  the  same  was  so  ordered  to  be  taken  into 
consideration  by  her  said  Majesty's  Privy  Council,  was  ac- 
cordingly duly  published  in  the  London  Gazette,  more  than 
one  month  before  such  petition  was  to  be  considered,  and 
more  than  one  month  before  the  said  day  on  which  the  same 
was  ordered  to  be  taken  into  consideration,  as  aforesaid ;  and 
that  afterwards,  and  after  more  than  one  month  after  the 
said  publication  of  such  notice  as  aforesaid  had  elapsed,  to 
wit,  on  the  said  1st  day  of  May  1838,  being  the  said  day  on 
which  the  said  petition  had  been  so  ordered  to  be  taken 
into  consideration  as  aforesaid,  her  Majesty's  Privy  Council 
did  proceed  to  consider  the  said  petition,  and  afterwards, 
and  after  the  consideration  thereof,  to  wit,  on  the  day  and 
year  aforesaid,  the  said  Privy  Council  did  advise  her  Majesty 
to  grant  a  charter  of  incorporation  for  the  district  com- 
prised within  the  boundaries  of  the  townships  of  Man- 
chester, Chorlton-upon-Medlock,  Hulme,  Ardwick,  Bes- 
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wick,  and  Cheetham,  in  the  said  county  palatine  of  Lan-  Bxeh.  of  pum, 


caster;  whicli  said  townships,  together  with  the  townships 
of  Newton,  'Harpurhey,  and  Bradford,  comprise  the 
boundaries  of  the  parliamentary  borough  of  Manchester, 
as  the  same  were  settled  and  determined  by  an  act  passed 
in  the  reign  of  his  Majesty  King  William  the  Fourth, 
intituled,  &c.  [2  Will.  4.  c.  64]  ;  and  thereupon  afterwards^ 
to  wit,  on  the  23rd  day  of  October  1838,  her  Majesty,  by 
the  advice  of  her  said  Privy  Council,  by  certain  letters 
patent  under  the  Great  Seal  of  the  united  kingdom  of  Oreat 
Britain  and  Ireland,  the  date  whereof  is  the  day  and  year 
last  aforesaid,  which  said  letters  patent  the  defendant  now 
brings  into  Court  here,  did  grant  such  charter  of  incorpo-^ 
ration  as  aforesaid. — ^The  plea  then  set  forth  the  substance 
of  the  charter,  by  which,  after  reciting  the  stat.  7  Will.  4  & 
1  Vict.  c.  78,  s.  40,  and  the  facts  previously  stated  in  the 
plea,  her  Majesty  did  grant  and  declare,  that  the  inhabit- 
ants of  the  borough  of  Manchester,  comprised  within  the 
district  thereinbefore  described,  and  their  successors,  should 
be  for  ever  thereafter  one  body  politic  and  corporate,  in  deed, 
fact,  and  name,  and  that  the  said  body  corporate  should  be 
called  ''The  Mayor,  Aldermen,  andBurgesses  of  the  Borough 
of  Manchester,  in  the  county  of  Lancaster,''  and  them,  by 
the  name  of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Manchester,  in  the  county  of  Lancaster,  into  one 
body  corporate  and  politic,  in  deed,  fact,  and  name,  did  for 
her  said  Majesty,  her  heirs  and  successors,  erect  and  con- 
stitute by  those  presents,  and  her  said  Majesty  did  grant 
to  the  said  body  corporate,  that  by  the  same  name  they 
should  have  perpetual  succession,  &c.  &c.  And  her  said 
Majesty  did  further  will,  grant,  and  declare,  that  the 
council  of  the  said  borough  should  consist  of  a  mayor,  six- 
teen  aldermen,  and  forty-eight  councillors,  to  be  respect- 
ively elected  at  such  times  and  places,  and  in  such  manner, 
as  the  mayor,  aldermen,  and  councillors  for  the  boroughs 
named  in  the  schedules  to  the  said  act  for  the  r^ulation 
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jSwft.  tf  Pietut  of  mtmicipal  corporations  in  England  and  Wales  [5&6Will; 
4,  c.  76],  except  that  the  first  msjor,  aldermen,  and  coun- 
cillors for  the  said  borough  should  be  respectively  elected 
at  such  times  and  places,  and  in  such  manner  as  therein- 
after mentioned ;  and  that  the  said  mayor,  aldermen,  and 
councillors  so  to  be  elected  for  the  said  borough  of  Man- 
ehester,  should  respectively  have,  exercise,  and  enjoy  all 
the  powers,  immunities,  and  privileges,  and  be  subject  to 
the  same  duties,  penalties,  liabilities,  and  disqualifications, 
as  the  mayors,  aldermen,  and  councillors  of  the  said  several 
boroughs  enumerated  in  the  said  act  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,  as  far  as  the 
same  are  applicable  to  the  said  borough  of  Manchester. 
And  her  said  Majesty  did  further  will,  grant,  and  declare, 
that  the  said  borough,  comprised  within  the  district  there- 
inbefore described,  should  be  divided  into  fifteen  wards 
[naming  them,  and  defining  their  limits,  and  the  number 
of  councillors  to  be  returned  by  each] .  And  her  said  Ma- 
jesty did  further  will,  grant,  and  declare,  that  David  Price, 
Esq.,  should,  on  the  29th  day  of  October  in  the  then  present 
year,  make  out  an  alphabetical  list,  to  be  called  the  Burgess 
List,  of  all  inhabitant  householders  within  the  said  borough 
who  should  possess  the  qualification  required  by  the  said  act 
for  the  regulation  of  municipal  corporations  in  England 
and  Wales  to  be  possessed  by  burgesses  of  any  of  the 
boroughs  enumerated  in  the  said  act,  and  should  cause  a 
copy  of  such  burgess  list  to  be  fixed  in  some  public  or  con- 
spicuous situation  within  the  said  borough,  during  eight 
days  before  the  eighth  day  of  November  in  that  year;  and 
that  every  inhabitant  householder  so  possessed  as  afore- 
said, whose  name  should  have  been  omitted  in  such  burgess 
list,  and  who  should  claim  to  have  his  name  inserted 
therein,  should,  on  or  before  the  said  8th  day  of  November 
in  the  then  present  year,  give  notice  thereof  to  the  said 
David  Price;  and  that  every  person  whose  name  should 
have  been  inserted  in  such  burgess  list  might  object  to. 
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any  other  person  as  not  being  entitled  to  Have  his  natne  Bxch.  rf  PUat, 
retained  in  the  said  bnrgess  list;  and  every  person  so     ^  ^^^' 
objecting  should,  on  or  before  the  day  and  year  last  afore- 
said, give  to  the  said  David  Price,  and  also  give  to  the 
person  so  objected  to,  or  leave  at  the  premises  for  which 
he  should  appear  to  be  rated  in  such  burgess  list,  notice 
thereof  in  writing,  which  said  notice  should  specify  the 
name  of  such  person,  the  nature  of  the  property  for  which 
he  should  be  rated,  and  the  street  or  other  place  in  the 
said  borough  where  the  said  property  should  be  situated ; 
and  the  said  David  Price  should  include  the  names  of  all 
persons  so  claiming  to  be  inserted  in  the  said  burgess  list, 
in  a  list,  and  should  also  include  the  names  of  all  persons 
so  objected  to  as  not  entitled  to  be  retained  in  the  said 
burgess  list,  in  a  list,  and  should  cause  copies  of  such 
several  lists  to  be  fixed  in  some  public  or  conspicuous 
situation  within  the  said  borough,  during  eight  days  before 
the  23rd  day  of  November  in  that  year:  and  her  said 
Majesty  did  thereby  appoint  Edward  Rushton,  Esq.,  bar- 
rister at  law,  to  revise  the  said  burgess  list,  as  well  as  the 
list  of  claimants  and  objections,  on  the  28th  day  of  Novem- 
ber in  t^^  year,  in  the  manner  directed  in  the  said  act  for 
regulatiiPmunicipal  corporations  in  England  and  Wales. 
[The  charter  then  directed  that  the  first  election  of  coun- 
cillors should  be  held  on  the  14th  of  December  in  that 
year;  that  the  aldermen  should  be  elected  and  assigned  to 
the  respective  wards  on  the  15th  of  December,  and  that 
the  mayor  should  be  elected  on  the  15th  of  December ;  and 
appointed  a  returning  officer,  with  the  powers  given  by  the 
6  &  6  Will.  4,  c.  76,  to  the  mayor  and  assessors  at  elections 
of  couneillors :  it  then  granted  to  the  corporation  a  court 
of  record  for  the  recovery  of  debts,  damages,  or  rent  not 
exceeding  20/.]    And  the  defendant  further  says,  that  after 
the  passing  (^  the  said  charter,  to  wit,  on  the  25th  day  of 
October  1888,  the  same  was  duly  accepted  and  received 
by  the  said  inhabitants  of  the  said  borough  of  Manchester, 
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Ex<A.  of  Pkat,  comprised  within  the  said  district,  and  that  such  proceed- 
ings were  afterwards  had  and  taken  upon  the  said  charter, 
that  the  said  burgess  list,  and  the  lists  of  claimants  and 
objections  in  the  said  charter  mentioned,  were  in  due  form 
of  law  respectirely  made  out,  fixed,  published,  and  notified 
according  to  the  said  directions  of  the  said  charter,  to  wit, 
by  &C.,  and  at  and  during  the  said  respective  times  in  the 
said  charter  in  that  behalf  specified ;  and  the  said  burgess 
Ust,  and  the  said  lists  of  claimants  and  objections,  were  in 
due  form  of  law,  according  to  the  said  charter,  revised  at 
the  time  in  the  said  charter  in  that  behalf  specified,  by  &c., 
in  the  manner  directed  by  the  said  act  for  regulating  muni- 
cipal corporations  in  England  and  Wales.  And  the  de- 
fendant further  says,  that  afterwards,  to  wit,  on  the  days 
in  the  said  charter  in  that  behalf  specified,  the  said  respec- 
tive elections  of  mayor,  aldermen,  and  councillors  in  and 
fi>r  the  said  borough,  were  respectively  had  and  held  ac- 
cording to  the  said  charter,  and  in  the  manner  thereby 
directed;  and  that  on  the  said  14th  day  of  December 
1838,  at  the  said  first  election  of  councillors,  forty-eight 
persons  in  that  behalf,  duly  qualified,  were,  according  to 
the  provisions  of  the  said  charter,  duly  elected  omndllors 
of  and  for  the  said  borough,  and  did  then  acc^^the  said 
office,  and  make  and  subscribe  the  declarations  in  that 
behalf  required  by  law;  and  that  afterwards,  to  wit,  on 
the  15th  day  of  December  in  the  same  year,  sixteen  per- 
sons, duly  qualified  in  that  behalf,  were  duly,  and  accord- 
ing to  the  provisions  of  the  said  charter,  elected  aldermen 
of  and  for  the  said  borough,  and  did  then  accept  the  said 
office,  and  make  and  subscribe  the  declarations  required 
by  law  in  that  behalf,  and  were  rightly  assigned  to  the 
said  respective  wards,  according  to  the  directions  of  the  said 
charter;  and  that  afterwards,  to  wit,  on  the  15th  day  of 
December  1838,  at  the  said  borough,  one  of  the  said  alder- 
men, being  a  person  duly  qualified  in  that  behalf,  to  wit, 
Thomas  Potter,  Esq.,  was  duly,  and  according  to  the  pro- 
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visions  of  the  said  charter,  elected  mayor  of  and  for  the  BtdL  of  pieat, 
said  borough,  and  did  then  accept  the  said  office,  and  make  ^  ^^'  ^ 
and  subscribe  the  declarations  required  by  law  in  that  be-  Ruttee 
half;  and  thereupon  and  thereby  the  council  of  the  said  chapman. 
borough,  to  wit,  then,  became  and  was  complete,  and  so 
hath  always  remained  and  continued  hitherto;  and  the 
said  mayor,  aldermen,  and  councillors,  to  wit,  then  be- 
came and  were,  and  thenceforth  always  have  been,  the 
council  of  the  said  borough  of  Manchester.  And  the 
defendant  further  says,  that  afterwards,  to  wit,  on  the  7th 
day  of  February  1889,  our  said  lady  the  Queen,  upon 
the  petition  of  the  said  council  in  that  behalf  duly  made, 
did,  in  due  form  of  law,  by  her  certain  letters  patent  under 
her  seal  of  the  duchy  of  Lancaster,  bearing  date  the  day 
and  year  last  aforesaid,  and  now  here  brought  into  Court 
by  the  defendant,  grant  a  commission  of  the  peace  for  the 
said  borough  of  Manchester,  being  within  and  parcel  of 
the  county  palatine  and  duchy  of  Lancaster,  by  which 
same  letters  patent  her  said  Majesty  assigned  J.  F.  Fos- 
ter, Esq.,  D.  Maude,  Esq.,  and  divers  others  their  fel- 
lows, and  every  of  them,  jointly  and  severally  her  Majes- 
ty's justices  to  keep  her  peace  in  and  throughout  the  said 
borough  of  Manchester;  and  afterwards,  to  wit,  on  the 
1st  day  of  March  1839,  the  said  council  of  the  said  bo- 
rough were  desirous  that  a  separate  court  of  quarter  ses- 
sions of  the  peace  should  be  holden  in  and  for  the  said 
borough  of  Manchester,  and  did  duly  signify  the  same  by 
petition  to  her  said  Majesty  in  council,  setting  forth  the 
matters  in  and  by  the  said  act  of  Parliament,  intituled 
&c.,  [5  &  6  Will.  4,  c.  76,  s.  103,]  in  that  behalf  required 
and  directed;  and  thereupon  her  said  Majesly,  to  wit,  on 
the  1st  day  of  April  1839,  was  graciously  pleased  to  grant 
that  a  separate  court  of  quarter  sessions  should  be  thence- 
forward holden  in  and  for  such  borough,  and  did  accord- 
ingly, by  and  with  the  advice  of  her  said  Privy  Council^ 
to  wit,  on  the  day  and  year  last  aforesaid,  by  her  Majes- 
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£rdb.  if  Pieu,  Liyerpool  Summer  Assizes,  1839.  It  was  proved  on  the 
^^^-  part  of  the  defendant,  that  on  the  2nd  of  February  1838,  a 
requisition  was  presented  to  the  boroughreeve  and  con- 
stables of  the  borough  of  Manchester,  signed  by  944 
persons,  requesting  them,  as  returning  ofBcers  of  Man- 
chester, to  call  a  meeting  of  the  rate*payers  of  the  borough, 
to  consider  the  propriety  of  petitioning  the  Queen  in 
council  for  a  charter  of  incorporation,  according  to  the 
stat.  5  &  6  Will.  4,  c.  76.  The  meeting  was  accordingly 
called  by  a  notice  published  in  all  the  Manchester  news- 
piq>ers,  and  signed  by  the  boroughreeve  and  constables, 
as  follows : — ''  In  compliance  with  the  foregoing  requisi- 
tion, we,  the  undersigned,  do  hereby  convene  a  public 
meeting  of  the  rate-payers  of  the  borough,  to  be  held  in  the 
forenoon  of  Friday  the  9th  instant,  at  half-past  10  o'clock 
precisely,  in  the  large  room  of  the  Town  Hall,  Manchester, 
for  the  purpose  therein  specified.''  The  meeting  was  held 
accordingly  on  that  day,  about  a  thousand  persons  being 
present,  and  considerable  pains  having  been  taken  that 
none  but  rate-payers  should  be  admitted;  and  it  was  de- 
cided, by  a  large  majority  of  those  present  at  the  meeting, 
upon  a  show  of  hands,  that  a  petition  should  be  presented 
to  her  Majesty  for  a  charter  of  incorporation.  A  com- 
mittee was  then  appointed  to  prepare  the  petition,  and  to 
procure  and  arrange  the  signatures  to  it ;  and  district  com- 
mittees were  formed  for  the  latter  purpose  in  the  several 
townships  within  the  borough* 

The  petition  was  signed  by  11,783  persons,  all  of  whom 
were  rate-payers,  and  several  thousands  of  whom  were  in- 
habitant householders,  resident  within  those  townships  of 
the  parliamentary  borough  of  Manchester  to  which  the 
charter  of  incorporation  was  afterwards  granted,  as  stated 
in  the  plea.  On  the  12th  March  1838,  the  petition  was 
lodged  with  the  Privy  Council;  on  the  2 1st  March  an, 
order  was  made  by  the  Privy  Council,  that  the  petition 
should  be  taken  into  consideration  on  the  Ist  May  follow- 
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ing^  and  an  advertisement  to  that  effect  was  published  in  Exeh,  of  PUat, 
the  London  Gazette.  On  that  day  it  was  taken  into  con- 
sideration accordingly.  On  the  15th  of  August^  the  Privy 
Council  made  an  order  thereupon  for  the  grant  of  a  charter^ 
and  it  accordingly  passed  the  Great  Seal^  bearing  date  the 
28rd  October  1888. 

For  the  plaintiff,  evidence  was  tendered  to  shew  that  a 
counter  petition,  signed  by  a  greater  number  of  inhabitant 
householders  of  the  borough  of  Manchester,  and  also  by  a 
greater  number  of  those  persons  who  would  become  bur- 
gesses under  the  operation  of  the  charter,  when  granted, 
than  those  who  had  signed  the  former  petition,  was  pre- 
sented to  her  Majesty  before  the  1st  May  1888.  It  was 
admitted,  also,  that  neither  of  these  petitions  was  signed 
by  an  actual  majority  of  the  inhabitant  householders,  or 
rate-payers,  of  the  borough  of  Manchester,  or  of  the  district 
to  which  the  charter  was  afterwards  granted. 

The  learned  Judge  having  expressed  his  opinion,  that 
notwithstanding  such  counter  petition,  the  Crown  had  power 
to  grant  a  charter,  upon  the  recommendation  of  the  Privy 
Council,  under  the  7  Will.  4  &  1  Vict.  c.  78,  s.  49,  upon 
the  first  petition,  a  bill  of  exceptions  was  tendered  on 
the  part  of  the  plaintiff,  and  a  verdict  was  taken  for  the 
defendant. 

The  bill  of  exceptions  stated  the  evidence,  and  the  di- 
rection of  the  learned  Judge,  as  follows : — ''  And  upon  the 
trial  of  the  said  issue,  it  was  given  in  evidence  on  the  part 
of  the  defendant,  in  support  of  the  affirmative  of  the  said 
issue  above  joined  between  the  parties,  that  a  requisition, 
signed  by  many  of  the  inhabitant  householders  of  the  said 
borough  of  Manchester,  was,  on  the  2nd  day  of  Februaiy 
1889,  presented  to  the  boroughreeve  and  constables  of 
Manchester  aforesaid,  by  which  said  requisition  the  said 
boroughreeve  and  constables  were  requested  to  call  a 
meeting  of  the  rate-payers  of  the  said  borough  of  Man* 
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Rxek.  of  Pleas,  chester,  to  consider  the  propriety  of  petitioning  her  said 
^  ^^^'  .  Miqesty  for  a  charter  of  incorporation,  according  to  the 
RuTTBE  statute  in  that  case  made  and  provided,  and  that,  in  pnr* 
Cbafmah.  snance  of  the  said  requisition,  a  public  meeting  of  the 
rate-payers  of  the  said  borough  of  Manchester  was  called 
by  the  said  boroughreeve  and  constables,  and  was  after- 
wards,  on  the  9th  day  of  February  1839,  held  pursuant 
to  public  advertisement ;  and  that  at  the  said  public  meet- 
ing many  of  the  said  rate-payers,  to  the  number  of  1000, 
did  attend,  and  that  all  rate-payers  of  the  said  borough 
who  chose  to  attend  had  access  to  the  said  meeting;  and 
that,  at  the  said  meeting,  a  resolution  was  proposed,  second- 
ed, and  after  discussion  was  agreed  to  by  a  large  majority  of 
the  said  meeting,  that  a  petition  should  be  presented  to  her 
Majesty  the  Queen  for  a  charter  of  incorporation ;  and  that 
at  the  said  meeting  a  certain  other  resolution  was  pro- 
posed, seconded,  and  adopted  by  the  said  meeting,  for  the 
appointment  of  a  committee  to  prepare  such  petition  as 
aforesaid;  and  that  shortly  afterwards,  a  petition  to  her 
said  Majesty  for  such  grant  of  incorporation  as  aforesaid 
was,  in  pursuance  of  the  first-mentioned  resolution,  pre- 
pared by  the  said  committee,  and  the  same  petition  was 
afterwards  signed  by  4000  of  the  inhabitant  householders 
of  the  said  borough  of  Manchester,  the  greater  part 
thereof  being  rate-payers  in,  and  inhabitant  householders 
of  the  district  for  which  the  said  charter  in  the  said  plea 
mentioned  was  granted,  and  being  persons  qualified  to  be 
burgesses  under  such  charter,  but  the  number  of  such 
persons  so  signing  the  said  petition  did  not  constitute  a 
majority  of  the  whole  number  of  the  inhabitant  house- 
holders, who  amount  to  48,000 ;  and  that  the  said  peti- 
tion, being  the  petition  in  the  said  plea  mentioned,  was 
afterwards  duly  presented  to  her  said  Majesty  the  Queen, 
and  was  duly  lodged  in  the  Privy  Council  Office,  and  was 
referred  by  her  said  Majesty  to  the  consideration  of  her 
said  Privy  Council,  as  in  the  said  plea  in  that  behalf  men- 
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tioned :  and  it  was  Airther  proved  on  behalf  o£  the  defend-  Bxeh  0/  PUa», 
ant,  that  the  said  charter  in  the  plea  mentioned  was  accept-  w  ^^  *  . 
ed,  as  in  the  said  plea  in  that  behalf  is  mentioned.  And  Ruttbe 
the  counsel  learned  in  the  law  of  the  plaintiff,  then,  for  cbaficab. 
the  purpose  of  shewing  that  her  Majesty  had  not  authority 
to  grant  the  charter  in  question  under  the  said  petition, 
gave  in  evidence  that  6000  of  such  inhabitant  house- 
holders as  aforesaid,  the  greater  part  theaeeof  being  rate- 
payers in  and  inhabitant  householders  of  the  district  for 
which  the  said  charter  in  the  plea  mentioned  was  granted, 
and  being  persons  qualified  to  be  burgesses  under  the  said 
charts,  and  being  a  number  not  constituting  a  majority 
of  the  whole  number  of  such  inhabitant  householders, 
had,  after  the  said  first*mentioned  petition  had  been  pre- 
sented to  her  Majesty,  and  before  the  day  for  taking  the 
same  into  consideration  by  her  Majesty's  said  Privy  Coun- 
cil, petitioned  her  Majesty  not  to  grant  the  charter  in 
question:  Whereupon  the  said  Baron  then  declared  his 
opinion  to  the  jury,  that,  notwithstanding  such  petition- 
as  last  aforesaid,  her  Majesty  had  authority  uid  power, 
on  the  recommendation  of  her  Privy  Council,  to  grant 
the  said  charter  as  on  the  first-mentioned  petition,  by 
virtue  of  the  statute  in  that  case  made  and  provided,  and 
with  such  direction  left  the  case  to  the  jury,  and  the 
jury  thereupon  then  and  there  gave  their  verdict  for  the 
defendant :  whereupon  counsel  for  the  plaintiff  did  then 
and  there,  on  behalf  of  the  plaintiff,  except  to  the  said 
opinion  and  direction  of  the  said  Baron  on  the  said  issue, 
and  insisted  that  the  fetcts  proved  were  sufficient  to  shew 
that  her  said  Miy  esty  the  Queen  had  no  authority  or  power 
to  grant  such  charter  as  aforesaid,  upon  the  said  first-men- 
tioned petition.'' 

A  writ  of  error  having  been  brought  upon  this  bill  of 
exceptions,  the  case  was  argued  in  Easter  Vacation,  1840, 
and  again  (by  the  direction  of  the  Court)  in  the  following 
Michaelmas  Vacation,  by  Creuwell  for  the  plaintiff,  and 
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Exch.  of  Pleat,  the  Atiomey-Otneral  for  the  defendant  (a).    The  follow- 

^   ^^^'  ^    ing  is  the  substance  of  their  arguments  :— 

RuTTBE  Arguments  for  the  plaintiff. — First,  there  was  no  such 

Chapmah.     petition  to  the  Crown  in  this  case  as  would  authorise 

her  Majesty  to  grant  the  charter  of  incorporation  in 

question.    Secondly,  even  if  there  was,  the  charter  itself 

contains  several  inherent  defects  which  render  it  invalid, 

and  not  in  conformity  with  the  authority  given  to  the 

Crown  by  the  Municipal  Corporation  Acts,  5  &  6  Will.  4s, 

c.  76,  s.  141,  and  7  Will.  4  &  1  Vict.  c.  78,  s.  49. 

I.  The  Crown,  under  the  powers  given  by  the  Munici- 
pal Corporation  Acts,  has  authority  to  grant  charters  con* 
ferring  a  jurisdiction  more  extensive  than  could  have  been 
granted  by  virtue  of  its  common-law  prerogative;  giving 
an  authority  to  levy  taxes  on  the  subject,  and  interfering 
in  other  respects  with  his  common-law  rights.  Such  star 
tutes,  and  the  charters  granted  under  them,  will  therefore 
be  construed  strictly :  Cockbum  v.  Harvey  (&),  Buckeridge 
V.  Might  (<?). 

The  141st  section  of  the  stat.  5  &  6  Will.  4,  c.  76,  pro- 
vides, that ''  if  the  inhabitant  householders  of  any  town  or 
borough  iu  England  or  Wales  shall  petition  his  Majesty  to 
grant  to  them  a  charter  of  incorporation,  it  shall  be  lawful 
for  his  Majesty,  by  any  such  charter,  if  he  shall  think  fit,  by 
the  advice  of  his  Privy  Council,  to  grant  the  same,  to  extend 
to  the  inhabitants  of  any  such  town  or  borough,  within  the 
district  to  be  set  forth  in  such  charter,  the  powers  and 
provisions  in  this  act  contained:  Provided  nevertheless, 
that  notice  of  every  such  petition,  and  of  the  time  when  it 
shall  please  his  Majesty  to  order  that  the  same  be  taken 
into  consideration  by  his  Privy  Council,  shall  be  published 


(a)  Counselfortheplaintiff,  Creu-  Crompton,  and  Brandt. 

weUj  Wigktttum,  L,  Peel,  Cowling,  (6)  2  B.  &  Ad.  800. 

and    WUkim;   for  the  defendant,  (e)6B.  &C.  49. 
the  Attomey-Generaly  Alexander, 
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by  royal  proclamation  in  the  London  OasettCi  one  month  Exch.  of  PUatf 
at  least  before  such  petition  shall  be  so  considered/'  The  ^  ^^^' 
7  Will.  4  &  1  Vict.  c.  78^  s.  49,  extends  this  provision  to 
towns  and  boroughs  not  corporate,  and  renders  it  umieoes- 
sary  that  the  publication  in  the  Gazette  should  be  by  royal 
proclamation.  Under  this  enactment,  there  ought  to  be, 
in  order  to  irarrant  the  grant  of  a  charter,  a  petition,  re* 
presenting  the  collective  voice  of  the  inhabitant  house- 
holders of  the  borough,  and  such  petition  ought,  at  least, 
to  proceed  from  a  majority  of  those  who  take  any  part 
either  for  or  against  the  petition,  if  not  from  an  actual 
majority  of  the  inhabitant  householders.  Here  it  was 
proved  that  the  petition  against  the  grant  of  a  charter  was 
signed  by  a  much  larger  number  of  persons  who  were 
inhabitant  householders,  and  also  qualified  to  be  burgesses 
under  the  act  of  Parliament,  than  the  petition  in  favour  of 
such  grant.  The  petition  for  the  charter  is  in  these  cases 
substituted  for  the  acceptance  of  the  charter  after  it  is 
granted ;  for  aa  the  powers  given  by  the  charter  are  to  be 
exercised  over  persons  who  are  not  incorporated,  they  could 
exercise  no  option  as  to  rejecting  or  accepting  it  when 
granted;  and  it  was  necessary,  therefore,  that,  before  they 
were  made  subject  to  its  powers,  they  should  have  a  voice 
in  the  determination  whether  they  should  be  so  made  sub- 
ject or  not.  Now,  with  reference  to  ordinary  charters,  it 
has  always  been  held  that  the  Crown  had  no  power  to  in- 
eorporate  any  persons  against  their  will.  In  Kyd  on  Cor- 
porations, vol.  i.  p.  65,  it  is  said — ^'  The  grant  of  a  charter 
is  utterly  void,  unless  accepted  by  a  majority  of  those  to 
whom  it  is  addressed ;''  and  several  authorities  are  cited. 
In  2  Gk>ld8b.  100,  it  is  said  to  have  been  adjudged,  that 
'/  the  inhabitants  of  a  town  cannot  be  incorporated  without 
^he  consent  of  the  major  part  of  them ;  an  incorporation 
without  their  consent  is  void.*'  In  Baggers  case  (a).  Coke, 
C.  J.,  says — "  Auri  le  disant  que  il  voilt  avoider  le  charter 

(a)  Roll.  Rep.  224. 
VOL.  VIII.  C  M.  W. 
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&rc*.  of  pieoif  de  48  El.  ne  fiiit  aucun  cause  a  remover  luy ;  car  moy 
^  '  -  semble  tiel  novel  charters  sont  void^  et  moy  semble  que 
RuTTBE  novel  corporations^  novel  offices^  et  novel. . .  .  voilent  over- 
Chafmav.  throwe  cest  relme;  auri  peradventure  cest  pattent  fuit 
procure  per  ascun  persons  del  corporation^  et  le  greinder 
parte  n'  assent  al  ceo^  e  donque  ceo  ne  lie  le  corporation ; 
quod  fuit  concessum  per  Dod.  que  urge  cest  reson  auri,  et 
dit  que  ascun  private  persons  avoint  procure  un  novel 
charter  pur  le  towne,  et  le  towne  puis  ceo  refuse/'  Where, 
indeedj  a  charter  is  directed  to  an  indefinite  as  well  as  to  a 
definite  body,  it  may  be  the  law  that  a  majority  of  those 
who  interfere  in  favour  of  the  acceptance,  is  sufficient;  in 
such  case  the  voice  of  the'  majority  would  be  in  law  the 
collective  voice  of  the  whole  body.  And  after  the  mem- 
bers of  the  definite'  body  have  accepted  the  charter  by  a 
certain  number,  a  good  corporate  meeting  may  be  held, 
and  then  the  voice  of  the  majority  present  at  that  meeting 
being  the  voice  of  the  whole  meeting,  their  acceptance  is 
in  law  the  acceptance  of  the  body  to  whom  the  charter  is 
addressed,  all  being  considered  to  be  present.  Yin.  Abr. 
Corporations  (G.  8).  But  the  law  recognises  none  but  a 
nuffority :  there  is  no  doctrine  of  a  reasonable  number  in 
such  cases.  So,  in  the  election  of  churchwardens,  who  are 
elected  by  the  inhabitants  in  vestry  assembled,  all  are 
considered  as  being  present  in  the  vestry,  all  having  the 
power  to  come  if  they  choose,  and  then  the  minority  of 
those  who  actually  are  present  represent  and  bind  the 
whole.  So,  if  a  church-rate  is  to  be  made,  which  is  by 
the  "inhabitants,''  all  need  not  vote,  but  a  majority  of  those 
who  do  vote  must  vote  for  it,  and  then  it  is  a  rate  made  by 
the  inhabitants,  all  being  in  point  of  law  considered  pre- 
sent at  a  meeting :  Norria  v.  Stops  (a),  Rogers  v.  Dove- 
nani  (ft).  Chamberlain  of  London's  case  (c),  Jeffrey's  case  {d), 

(«)  Hob.  212.  (c)  5  Rep.  63. 

{b)  1  Mod.  194.  {d)  Id.  66. 
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Heg.  V.  Sutton  (a).  Rex  v.  Varh  (ft),  Campbell  v.  Mavnd  (c).  J^xcA.  «/  Pfe«, 
Therefore  it  is,  that  when  a  poll  is  demanded,  the  election     -  ^^^' 
commences  with  it,  and  every  thing  anterior  ceases  to  be 
of  the  substance  of  the  election :  Anthony  v.  Seger  {d).    In 
all  cases,  therefore,  whether  they  be  the  acts  of  indefinite 
bodies  incorporated,  or  only  of  parties  exercising  quasi  cor- 
porate functions  for  the  time,  a  majority  must  vote  in  order 
to  bind,  and  that  will  bind,  not  because  it  is  the  voice  of  so 
many,  but  because  it  is  in  law  the  voice  of  the  whole. 
Suppose,  instead  of  sending  up  these  two  petitions,  the 
parties  who  signed  them  both  had  all  attended  a  pubUc 
meeting  convened  on  the  subject,  and  4000  had  voted  that 
they  should  petition  for  a  charter,  and  6000  that  they 
should  not :  what  force  and  effect  would  the  petition  of 
the  4000  have  had  in  such  a  case?    It  would  have  been 
the  petition  of  those  4000  persons,  but  clearly  not  the 
petition  of  the  inhabitant  householders.    The  petition  of 
the  6000  would  surely  be  at  least  as  much  so.    That  is  in 
substance  the  same  case  as  the  present.    It  never  could 
have  been  the  intention  of  the  legislature,  that  a  charter 
should  be  granted  with  such  extensive  powers  over  the 
inhabitant  householders  of  the  borough,  where  the  majority 
were  clearly  indisposed  to  have  it.    It  is  not  a  case  where 
they  could  exercise  that  option  afterwards,  because  the 
charter  is  not  addressed  to  the  same  persons  who  petition : 
the  inhabitant  householders  are  not  incorporated  at  all. 
This  mode  of  signing  petitions  is  only  a  more  certain 
mode  of  indicating  the  voice  of  the  majority,  there  being 
no  mode  of  convening  a  public  meeting  at  which  to  express 
the  will  of  all  the  inhabitants.   In  Rex  v.  Hughes  (e),  where 
there  was  a  meeting  of  the  indefinite  corporate  body,  to 
determine  whether  they  would  accept  the  charter  or  not, 
but,  by  reason  of  the  riot  and  violence  at  the  meeting, 

(a)  10  Mod.  74.  (d)  1  Hagg.  Cons.  Rep.  13. 

(6)Cowp.  248.  (O7B.&Cr.708;lMan.&R. 

(c)  5Ad.  &EU.865;  lNey.&P.558.     625. 

c2 
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Exeh,  of  PUatt  many  of  them  were  preveBted  from  expressing  their  will. 


1841 


it  was  held  that  they  might  express  it  otherwise ;  and  a 
RuTTER       paper  being  signed  by  which  they  signified  their  acceptance 


V. 


CuAPMAK.  of  the  charter,  and,  adding  the  signatures  on  that  paper  to 
the  names  of  those  who  voted  at  the  meeting,  it  made  an 
actual  majority  of  the  whole  indefinite  body ;  this  was  held 
to  be  a  good  acceptance.  Here,  there  was  no  person  who 
had  authority  to  call  a  general  meeting  for  the  purpose ; 
and  the  act  of  Parliament  itself  specifies  the  mode  in  which 
the  will  of  the  inhabitants  is  to  be  made  known  to  the 
Crown,  namely,  by  petition.  How  then  are  the  dissen- 
tients to  make  known  theirs?  Either  they  must  make  it 
known  by  a  counter  petition,  or  those  who  do  not  make  it 
known  must  be  taken  as  dissentients.  If  the  latter  be  the 
rule,  then  the  petition,  to  warrant  the  grant  of  a  charter 
upon  it,  must  be  signed  by  an  actual  majority  of  the  whole 
body ;  if  the  former,  then  the  publication  in  the  Gazette 
may  be  considered  as  a  notice  to  all  who  are  interested  in 
the  matter,  that  if  they  do  not  express  their  voice  against 
the  grant  by  the  day  named  therein,  they  may  in  law  be  con* 
sidered  as  concurring  in  that  petition.  If,  therefore,  those 
who  have  petitioned  on  the  one  side  and  on  the  other  are 
to  be  taken  in  law  as  expressing  the  voice  of  the  whole 
body,  then  the  counter  petition,  being  signed  by  the  ma- 
jority, must  represent  the  whole  body,  and  the  petition  is 
against  the  charter,  and  there  is  no  petition  of  the  inhabit^ 
ants  for  it,  but  only  a  petition  of  4000  persons  residing  and 
inhabiting  houses  within  the  district. 

II.  The  next  objection  is,  that  the  charter  is  not  granted 
to  the  district  from  which  the  petition  emanated.  The 
petition  is  stated  to  have  been  from  the  inhabitant  house- 
holders of  the  borough,  that  is,  the  parliamentary  borough 
of  Manchester :  the  charter  is  granted  to  the  district  com^ 
prised  within  the  boundaries  of  certain  townships,  which, 
together  with  the  townships  of  Newton,  Harpurhey,  and 
Bradford,  comprise  the  boundaries  of  the  parliamentary 
borough.    If  this  be  good,  the  Crown  might  equally  grant 
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a  eliarter  to  a  district  within  which  not  one  of  the  peti-  Exck.  rf  Pleats 
tioners  resided  or  had  any  property.  Unless  the  charter  ^  ^^^^* 
is  to  be  granted  to  the  district  whence  the  petition  eman- 
ates, there  is  no  limit  to  the  power  of  the  Crown  in  this 
respect.  [Patieson,  J. — The  words  of  the  act,  ''within 
the  district  to  be  set  forth  in  the  said  charter,^'  mnst  have 
some  meaning].  They  only  mean  that  the  charter  must 
define  the  limits  of  the  borough ;  but  it  ought  to  define 
such  limits  as  will  comprise  the  whole  of  that  district  from 
which  the  petition  emanated.  The  charter  must  define  the 
limits,  because  otherwise  the  seven  miles,  within  which  the 
burgesses  may  reside,  cannot  be  measured.  All  corpora- 
tions must  be  of  some  place  j  and  where  the  inhabitants  are 
incorporated  within  a  certain  district,  that  place  ought  to 
be  defined:  Vin.  Abr.  Corporations,  (D.  18).  The  statute 
does  not  say,  that,  upon  a  petition  from  a  town  or  borough, 
a  charter  may  be  granted  to  the  inhabitants  of  any  part 
thereof,  but  to  ''  the  inhabitants  of  such  town  or  borough.'^ 
It  might  well  be  that  the  inhabitants  of  particular  townships 
would  not  desire  to  be  incorporated  by  themselves. 

m.  There  are  also  various  objections  to  the  charter  upon 
the  tace  of  it.  First,  it  appoints  different  days,  for  the 
municipal  elections  in  the  first  year,  fit)m  those  prescribed 
by  the  Municipal  Corporation  Act.  The  Crown,  indeed, 
had  power,  under  the  140th  section  of  that  act,  to  alter  the 
days  of  elections  in  the  first  year  (1835) ;  but  that  was  for 
the  special  reason  assigned  in  the  preamble,  viz.  that,  by 
reason  of  the  delay  in  the  passing  of  the  act,  its  provisions 
could  not  in  that  year  be  carried  into  effect  on  the  days 
originally  appointed.  But  that  section  is  subject  to  an 
express  proviso,  that  nothing  therein  contained  shall  au- 
thorize the  Crown  to  appoint  any  days  or  times  other 
than  those  specified  in  the  act,  for  any  matters  required  to 
be  done  after  the  expiration  of  that  year.  This  charter, 
therefore,  ought  in  this  respect  to  have  followed  the  terms 
of  the  statute. 
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Exeh,  of  Pleas,  Secondly,  tlie  Crown  had  no  power  itself  to  direct  by  the 
^  ^^^'  .  charter  the  division  of  the  borough  into  wards.  The 
RuTTEK  39th  section  of  the  5  &  6  Will.  4,  c.  76^  provides  for  this 
Chapman,  being  done^  with  respect  to  the  boroughs  named  in  the 
schedule  (A.),  by  a  barrister,  to  be  appointed  for  that  pur- 
pose by  the  senior  judge  of  assize  then  in  commission. 
The  division  into  wards  is  a  most  important  matter  with 
reference  to  all  municipal  elections^  and  it  is  most  essential 
that  it  should  be  so  done  as  fairly  to  distribute  throughout 
the  borough  persons  of  different  political  opinions :  more- 
over, it  is  a  permanent  regulation,  which  cannot  be  altered 
but  by  statute.  Therefore  it  is,  that  the  act  of  Parliament 
gives  no  power  to  the  Crown  to  do  it,  even  with  the  advice 
of  the  Privy  Council,  but  merely  gives  a  veto  upon  the  judg- 
ment of  the  barrister.  But  here  the  Crown  assumes  to 
itself  to  divide  the  borough  into  wards,  and  to  prescribe  their 
limits  and  boundaries.  This  was  wholly  unnecessary;  the 
Crown  might  have  called  upon  the  judge  of  assize  to  name  a 
barrister  for  the  purpose.  So  also,  the  assignment  of  the 
number  of  councillors  to  each  ward,  which  by  this  charter 
is  done  by  the  Crown,  is  by  the  act  of  Parliament  to  be 
done  by  the  revising  barrister,  exercising  an  imbiassed 
judgment^  and  giving  to  each  ward  such  a  number  of 
councillors  as  will  fairly  represent  the  numbers  and  the 
property  in  the  district. 

TTiirdly,  there  are  several  important  variations  in  the 
mode  directed  by  the  charter  for  the  making  out  of  the 
burgess  lists,  from  that  prescribed  by  the  act  of  ParUament. 
In  the  first  place,  the  franchise  is  different,  inasmuch  as 
the  charter  makes  the  burgess  list  to  consist  only  of  the 
inhabitant  householders  within  the  borough,  who  shall  pos- 
sess the  qualifications  required  by  the  act;  whereas  the 
6  &  6  Will.  4,  c.  76,  s.  9,  gives  the  franchise  also  to  inha« 
bitant  householders  duly  qualified,  residing  within  seven 
miles  of  the  borough.  This  charter,  therefore,  cuts  off  from 
the  right  of  election  a  great  proportion  of  those  who. 
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according  to  the  act  of  Parliament,  would  be  entitled  to  Snh.  of  Pleas, 
exercise  the  franchise.  It  is  well  known  that  a  large  num-  .  ^^^' 
ber  of  the  wealthier  occupiers  of  property  in  a  commercial 
town  reside  beyond  the  limits  of  it.  Again,  the  list  is  to 
be  made  out,  not  on  the  5th  of  September,  as  directed  by 
the  statute  (s.  15),  but  on  the  29th  of  October.  Further, 
it  is  to  be  made  out,  not  by  the  overseers,  who  have  the 
custody  of  the  rate  books,  and  know  who  are  the  rated  oc- 
cupiers of  property,  but  by  a  person  named  David  Price. 
But  he  need  not  have  taken  upon  him  this  duty;  how 
could  the  Crown  compel  him  to  make  out  the  lists  in  pro- 
per form?  Moreover,  there  is  no  provision,  as  in  the 
statute,  for  his  delivering  the  list  to  the  town  derk  or  any 
other  officer,  for  the  purpose  of  keeping  copies  of  it  for  in- 
spection ;  nor  is  there  the  convenience  of  a  separate  list  for 
each  township;  but  any  person  wishing  to  search  it  must 
look  through  aU  the  enormous  list  for  the  whole  borough 
of  Manchester,  of  which  one  copy  only  is  directed  to  be 
fixed  "  in  some  public  or  conspicuous  situation  within  the 
borough,''  during  eight  days.  Again,  the  lists  of  claimants 
and  of  parties  objected  to  are  not  required  to  contain  the 
particulars  which  by  the  statute  are  made  essential  parts  of 
them.  Then,  as  to  the  revision  of  the  lists :  nothing  is  said 
as  to  what  is  to  be  done  with  them  when  revised,  whereas 
the  act  of  parliament  requires  them  to  be  delivered  to  the 
town  clerk,  who  is  to  cause  them  to  be  copied  into  one 
general  alphabetical  list.  There  ought  to  be  some  place  of 
deposit  provided  for  the  lists,  and  some  security  for  those 
whose  rights  and  franchises  depend  upon  them ;  but  here 
there  is  none.  Nor  is  there  any  express  provision  that  the 
lists,  as  revised  by  Mr.  Bushton,  shall  be  deemed  the  bur- 
gess roll  of  the  burgesses  entitled  to  vote.  If  there  be  no 
good  list  of  burgesses,  there  can  be  no  good  election. 
Besides,  what  authority  is  there  to  compel  the  parties 
named  in  the  charter  to  do  any  of  the  acts  which  they  are 
directed  to  do,  or  what  punishment  could  be  inflicted  if 
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Bteh,  of  Pkoi,  they  omitted  to  do  them,  or  did  them  negligently  or  im- 
^   ^^^-  .    perfectly  ?    Further,  according  to  the  statute,  the  Crown 
Butter      had  no  power  to  establish  a  coiurt  for  the  purpose  of  revis- 
Chapman,     ^g  the  lists.    The  court  of  the  revising  barrister  is  not 
one  which  proceeds  according  to  the  course  of  the  common 
law,  but  its  powers  depend  altogether  upon  the  statute.  The 
Crown  has  no  power  to  constitute  such  a  court,  with  au- 
thority to  decide  upon  a  firanchise :  Com.  Dig.  Court,  1. 

lY.  Lastly,  as  to  the  appointment  of  a  coroner. — ^The 
plea  states,  that,  after  the  grant  of  the  charter,  a  commission 
of  the  peace  was  granted,  directed  to  the  persons  therein 
named;  and  that,  after  that,  a  court  of  quarter  sessions  was 
granted.  The  62nd  section  of  the  Municipal  Corporation 
Act  gives  the  power  of  electing  a  coroner : — ''  Be  it  enacted, 
that  the  council  of  every  borough  in  which  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  holden  as  is  here^ 
inqfter  provided,  shall,  within  ten  days  next  after  the  grant 
of  the  said  court  shall  have  been  signified  to  the  council  of 
such  borough,  appoint  a  fit  person,  not  being  an  alderman, 
or  councillor,  to  be  coroner  of  the  borough.''  The  provi- 
sion as  to  the  court  of  quarter  sessions  is  found  in  s.  103, 
which  enacts,  '^  that  the  council  of  every  borough  which 
shall  be  desirous  that  a  separate  court  of  quarter  sessions 
of  the  peace  shall  be  or  continue  to  be  holden  in  and 
for  such  borough,  shall  signify  the  same  by  petition  to  his 
Majesty  in  council,  setting  forth  the  grounds  of  the  appli- 
cation, the  state  of  the  gaol,  and  the  salary  which  they  are 
willing  to  pay  the  recorder.''  The  defendant  is  bound  to 
make  out  by  his  plea,  that  the  grant  of  quarter  sessions 
was  a  valid  grant.  That  grant  could  only  be  made,  pro- 
vided such  petition  were  presented  as  the  statute  requires. 
The  council  are  bound  to  set  out  in  their  petition  all  such 
matters  as  the  statute  makes  necessary :  unless,  therefore, 
the  plea  shews  that  the  petition  did  set  forth  such  matters,  it 
is  insufficient.  And  it  is  submitted,  that  the  averment  that 
the  council  ''did  duly  signify  the  same  by  petition  to  her. 


HILARY   VACATION,   4  VICT*  25 

Majesty  in  council^  setting  forth  the  matters  in  and  by  the  *«?».  rf  Pleat, 

said  act  of  Parliament,  intituled  &c.,  in  that  behalf  required 

and  directed/'  is  not  sufficient.     If  the  petition  itself  had 

been  set  out,  it  would  have  been  a  matter  of  law  for  the 

Court  to  decide,  whether  it  set  forth  that  which  the  act 

requires  or  not.     If,  therefore,  the  plaintiff  had  traversed 

this  averment  in  the  plea,  that  would  have  been  traversing 

matter  of  law ;  and  the  defendant  cannot,  by  inserting  the 

word  ''duly,"  get  rid  of  the  necessity  of  setting  forth  the 

petition,  in  order  that  the  Court  may  see,  on  the  face  of  it, 

whether  it  contained  the  matters  requisite  to  be  stated  or 

not.     [On  this  point  the  following  authorities  were  cited  : 

—1   Wms.   Saund.,  186 rf;   Abbot  of  Strata  Mercella's 

case  (a) ;  J?,  v.  Croke  {b) ;  R.  v.  Mayor  of  Lyme  Regis  (c) ; 

Everard  v.  Paterson  (rf) ;  Williams  v.  Oermaine  {e) ;  Old- 

royd  V.  Crampton  {g) ;  lAoyd  v.  Wood  (A).] 

Arguments  for  the  defendant. — This  is  an  action  against 
the  defendant,  treating  him  as  a  wrong-doer  for  holding 
an  inquest  as  coroner  within  the  limits  of  the  borough  of 
Manchester,  to  the  prejudice  of  the  plaintiff  as  one  of  the 
coroners  of  the  county  of  Lancaster :  and  what  the  defend* 
ant  has  to  shew  is,  that  he  was  not  a  wrong-doer  in  holding 
that  inquest,  because  he  was  lawfully  appointed  coroner  for 
the  municipal  borough  of  Manchester.  And  unless  there 
has  been  a  misdirection  on  the  part  of  the  learned  Judge, 
or  the  plea  is  a  nullity,  so  that  there  ought  to  be  judg- 
ment for  the  plaintiff  notwithstanding  the  verdict,  the  de- 
fendant is  entitled  to  the  judgment  of  the  Court. 

I.  Now,  although  it  is  clear  that  the  Crown,  by  virtue 
of  its  prerogative,  could  create  such  a  corporation  as  is 
established  in  Manchester,  it  must  be  admitted  that  th^e 
would  be  no  power  in  the  town  council  to  appoint  the 

(a)  9  Rep.  24  a.  (#)  7  B.  &  C. 46S;  1  Man.  &  R.394. 

\h)  Cowp.  30.  (^)  4  Bing.  N.  C.  24 ;  5  Scott,  268. 

(c)  1  Dougl.  79.  (A)  5  Ad.  &  Ell.  228;  6  Nev.  &  M. 

{d)  6  Taunt.  625.  822. 
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Breh,  rf  Phot,  defendant  coroner  for  the  borongh^  in  derogation  of  the 
'       right  of  the  county  coroner,  unless  by  virtue  of  the  powers 
conferred  by  statute  upon  the  town  council. 

The  first  question  therefore  is,  whetherj  upon  this  point, 
there  has  been  any  misdirection  of  the  learned  Judge,  by 
reason  of  which  the  bill  of  exceptions  ought  to  prevail. 
The  only  averments  of  the  plea  which  are  denied  by 
the  replication,  are  the  averments  that  the  inhabitant 
householders  of  the  borough  of  Manchester  petitioned  her 
Majesty  to  grant  to  them  a  charter  of  incoiporation;  and 
that  the  charter  granted  by  her  Majesty  was  accepted  by 
them.  All  the  other  allegations  of  the  plea,  as  to  the  refer- 
ence of  the  petition  to  the  Privy  Council,  their  adjudica- 
tion thereon,  the  grant  of  the  charter  and  the  elections 
under  it,  the  grant  of  the  sessions,  &c.,  are  admitted  on  the 
record.  Nor  is  it  denied  that  the  defendant  was  duly  elected 
and  appointed  coroner  by  the  town  council,  provided  they 
had  authority  by  law  so  to  do.  Further,  it  is  dear,  and 
was  not  disputed  at  the  trial,  that  the  charter  was  accepted 
by  the  inhabitant  householders  of  the  borough  to  whom  it 
was  granted.  The  only  question  of  fact  which  remains  in 
issue  therefore  is,  whether  the  inhabitant  householders  of 
the  borough  of  Manchester  did  or  did  not  petition  the 
Crown  to  grant  to  them  a  charter  of  incorporation.  Now, 
except  the  counter  petition,  no  evidence  was  adduced  or 
tendered  on  the  part  of  the  plaintiff:  and  unless  the  Crown 
were  prevented,  after  a  petition  lodged  in  favour  of  a 
charter,  by  the  presenting  of  a  counter  petition  more  nu- 
merously signed,  but  not  signed  by  a  majority  of  those  to 
whom  the  charter  is  addressed,  from  acting  upon  the  advice 
of  the  Privy  Council,  and  granting  a  charter  upon  the  first 
petition ;  unless  the  Privy  Council  had  no  jurisdiction  under 
such  circumstances,  and  their  office  were  merely  ministerial, 
to  tell  the  amount  of  signatures  to  each  petition,  with- 
out any  means  of  verifying  their  genuineness,  or  the  qua- 
lifications of  the  petitioners, — ^then  it  is  submitted  that  the 
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evidence  of  the  counter  petition  conld  not  affect  the  power  &«*.  ^  Pkoit 
of  the  Crown  to  grant  a  charter  with  the  powers  conferred  ^  ^^^' 
by  the  statute.  [The  learned  counsel  here  read  the  evi- 
dence for  the  defendant,  as  stated  in  the  bill  of  exceptions.] 
Now  what  better  means  could  be  taken  thi^n  those  which 
the  defendant  proved  to  have  been  adopted,  for  the  pur* 
pose  of  ascertaining  the  general  wish  of  the  iniyority  of  the 
inhabitant  householders  of  the  borough?  Can  it  then  be 
saidj  that  an  absolute  majority  of  the  whole  inhabitant 
householders  of  the  borough — ^which  would  require  24,000 
at  least — should  be  petitioners?  And  if  not,  can  it  be 
contended  that  the  mere  fact  of  a  counter  petition,  signed 
by  one  individual  more  than  the  original  petition,  after  its 
being  lodged  in  the  Council  Office,  was  sufficient  to  tie  up 
the  hands  of  the  Crown,  and  prevent  the  grant  of  a  char- 
ter ?  The  direction  of  the  learned  Judge,  to  which  excep- 
tion is  made,  was  no  more  than  this — ^''that  the  Crown 
had  the  power  of  granting  the  charter  notwithstanding  the 
counter  petition ;" — it  being  left  to  the  jury,  upon  the 
whole  of  the  evidence,  to  say  whether  there  had  been  a 
petition  by  the  inhabitant  householders  of  the  borough, 
praying  that  a  charter  might  be  granted.  The  case  for 
the  plaintiff  is,  that  the  presentment  of  the  counter  peti- 
tion was,  in  point  of  law,  an  answer  to  the  defendant's 
case,  shewing  that  the  Crown  had  no  power  to  grant  the 
charter  on  the  first  petition,  and  upon  which  the  Judge 
was  bound  to  direct  a  verdict  for  the  plaintiff. 

Now  it  is  submitted,  that,  upon  the  proper  construction 
of  the  5  &  6  Will.  4,  c.  76,  s.  141,  or  of  the  1  Vict.  c.  78, 
s.  49,  the  counter  petition  had  no  such  effect  in  point 
of  law.  [Bosanquet,  J. — ^The  evidence  for  the  plaintiff 
leaves  it  uncertain  whether  the  counter  petition  was  pre- 
sented to  the  Crown  after  the  reference  of  the  first  petition 
to  the  Privy  Coimcil,  or  not.]  That  is  so.  Now  it  is  insisted 
for  the  plaintiff,  that  the  act  of  Parliament  ought  to  be 
rigidly  construed,  inasmuch  as  it  is  of  a  penal  nature. 
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tf  rum,  p^ing  tlie  power  to  impote  bmiheiiB  on  the  sabject.  Bat 
^^^'  ^  die  boroiigli  rate  is  for  the  benefit  and  protection  of  the 
inhabitants;  and  abundant  guards  are  provided  against 
the  abuse  of  the  power  of  taxation.  The  statute  is  in 
truth  alU^ether  remedial :  it  was  intended  by  the  legisla- 
ture for  the  benefit  of  those  who  were  to  be  governed 
under  the  new  system  of  municipal  administration ;  and 
the  Court  will  endeavour  to  give  full  efiect  to  the  intention 
of  the  legislature,  and,  if  necessary,  for  this  purpose  rather 
to  put  a  Uberal  than  a  strict  construction  upon  the  statute. 
And  the  question  now  is  only  this,  whether  the  counter 
petition  was  in  itself  an  absolute  bar  to  the  power  of  the 
Crown  to  cany  into  effect  the  intention  of  the  legisla- 
ture. The  argument  must  go  to  this  extent,  that  it  would 
be  an  absolute  bar  if  it  had  only  a  single  signature  more 
than  the  original  petition.  Now  the  provision  of  the  sta- 
tute amounts  to  this — ^that  if  the  Crown  shall  be  pleased, 
in  the  exerdse  of  its  common-law  prerogative,  to  grant  a 
charter  on  the  petition  of  the  inhabitant  householders,  then 
the  Crown  shall  have  the  statutable  power  of  conferring 
upon  the  inhabitants  the  powers  granted  by  this  act  of 
Parliament,  which  cannot  be  granted  by  the  prerogative. 
The  petition  of  the  inhabitant  householders  is  undoubt- 
edly a  condition  precedent  to  the  exercise  of  the  statutable 
power  of  conferring  the  additional  authority.  The  com- 
mon-law charter,  upon  which  the  statutable  power  is  to  be 
superinduced,  must  be  granted  upon  the  petition  of  the 
inhabitants,  and  by  the  advice  of  the  Privy  Council.  These 
are  the  only  conditions  imposed  by  the  statute :  there  is 
no  proviso,  that  in  case  of  a  counter  petition  being  signed 
by  a  greater  number,  the  Crown  shall  have  no  such 
power.  It  might  be,  that  between  the  time  of  the  pre- 
senting of  the  original  and  the  counter  petition,  there 
might  be  an  influx  of  inhabitants  into  the  town,  so 
that,  although  the  original  petition  was  at  the  time  the 
petition  of  the  actual  majority,  at  the  time  of  the  counter 
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petition  that  ntunber  had  ceased  to  be  the  majority :  Bgek.  of  PUat, 
can  it  be  said  that  in  such  case  the  Crown  would  be  ^ 

barred  of  its  power  thereby  ?  But  it  is  said  (assuming  it  to  Ruttb& 
be  open  on  this  bill  of  exceptions),  that  the  defendant  has  CaAPMAir* 
not  made  out  even  a  primft  facie  case  for  considering 
the  original  petition  to  be  the  petition  of  the  inhabitant 
householders  of  the  borough,  it  being  signed  only  by  4000 
out  of  48,000.  But  is  there  any  ground  for  saying,  that 
it  must  be  signed  by  an  actual  majority?  Is  it  even  neces- 
sary that  it  should  be  signed  at  all?  Suppose  there  had 
been  a  meeting  of  all  the  inhabitant  householders,  who  had 
unanimously  agreed  on  the  desirableness  of  a  charter,  and 
instructed  the  chairman  to  sign  a  petition  for  it  to  the 
Crown  in  their  name ;  that  charter  having  being  granted, 
accepted,  and  acted  upon,  could  it  be  contended  that  all 
the  acts  done  under  it  were  unlawful  and  void,  because  the 
petition  was  only  so  signed?  If  this  objection  can  be 
made  by  the  defendant,  it  may  be  made  by  any  rate -payer, 
and  at  any  distance  of  time.  But  if  a  majority  must  sign, 
of  whom  must  it  consist  ?  Are  women,  minors,  paupers, 
convicts,  to  sign?  And  how  are  the  Privy  Council  to  know 
the  absolute  population  of  the  borough?  They  are  upon 
their  responsibility  to  advise  the  Crown,  whether  the  peti- 
tion in  favour  of  the  charter  is  really  and  bonft  fide  to  be 
considered  the  petition  of  the  inhabitant  householders  of 
the  borough.  It  is  very  doubtful,  whether,  in  point  of  law, 
a  majority  is  necessary  even  for  accepting  a  charter ;  but,  at 
all  events,  it  is  clear  that  a  majority  need  not  join  in  the 
act  of  acceptance :  R.  v.  Amery  (a) ;  -R.  v.  Hughes  {b) ;  Vin. 
Abr.  Corporation  (G).  No  doubt,  the  Crown  cannot  force 
a  charter  upon  the  inhabitants  of  a  town ;  and  when 
granted  upon  a  petition,  it  may  be  refused :  but  here  the 
charter  was  accepted,  and  has  been  acted  upon  for  several 
years.  And  even  if  the  petition  of  a  majority  were  neces- 
sary, yet  after  the  Privy  Council  have  advised  the  grant, 

(a)  1  T.  R.  588.  (fr)  7  a  &  a  708;  1  Man.  &  Ryl.  625. 
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Egeh.  </  P<Mt,  and  the  charter  has  been  granted  and  accepted,  it  is  too 
^^^*  late  to  object  that  the  petition  was  insufficiently  signed. 
Bat  further^  if  the  objection  coold  now  be  made,  there  was 
abundant  proof  firom  which  the  jury  might  come  to  the 
conclusion  that  the  majority  of  the  inhabitant  householders 
of  the  borough  did  concur  in  the  petition.  There  was  a 
public  meeting  convened  by  advertisement  issued  by  the 
authorities  of  the  town,  a  resolution  by  a  large  majority  of 
those  assembled,  and  a  petition  presented  signed  by  4000 
persons,  and  subsequently  an  acceptance  of  the  charter 
granted  thereupon.  If,  as  is  contended,  a  charter  must 
be  accepted  by  a  majority,  such  acceptance  is  cogent  evi- 
dence firom  which  a  jury  might  infer  that  a  majority 
concurred  in  petitioning  for  it.  If  it  be  otherwise,  then, 
notwithstanding  that  acceptance,  there  is  no  valid  town 
council,  no  valid  grant  of  quarter  sessions,  no  good  borough 
rate,  and  all  the  acts  of  the  several  fimctionaries  of  the 
borough  may  be  questioned  and  invalided  at  any  distance 
of  time;  nay,  every  felon  transported  by  any  Recorder  of 
Manchester  may  sue  him  for  trespass  and  false  imprison- 
ment, and  shew  that  all  the  proceedings  were  coram  non 
judice,  because  there  was  not  a  majority  of  the  inhabitant 
householders  who  joined  in  the  petition  for  the  charter.  It 
never  could  have  been  the  intention  of  the  legislature  that 
that  question  should  be,  toties  quoties,  on  every  such  occa- 
sion, submitted  to  juries,  who  might  come  to  different  con- 
clusions in  different  cases,  it  being  necessary,  moreover,  in 
every  case  to  enter  upon  a  complete  scrutiny  of  the  signa- 
tures on  both  sides,  which  would  occupy  months  and  even 
years.  It  is  submitted,  therefore,  that  after  the  grant  of 
a  charter  upon  a  petition  of  the  inhabitant  householders, 
duly  referred  to  the  Privy  Council,  who  have  adjudicated 
upon  it,  and  after  the  acceptance  of  the  charter  granted 
thereon,  it  is  no  longer  open  to  any  party  to  enter  into  the 
relative  numbers  of  those  who  signed  that  and  the  counter 
petition,  and  to  contend  that  the  petition  upon  which  the 
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Crown,  under  the  advice  of  the  Privy  Council,  has  acted,  Ejteh.  of  pteas 
is  not  a  genuine  petition  of  the  inhabitant  householders    ^   ^^^' 
of  the  borough.  Rutte& 

II.  The  next  objection  is,  that  the  charter  is  not  granted  chafmah. 
to  the  whole  of  the  Parliamentary  borough.  But  the  act 
of  Parliament  appears  cautiously  to  have  provided  for  the 
contingency,  that  it  might  appear  to  the  Crown  expedient 
that  the  whole  of  the  district  from  which  the  petition 
emanated,  should  not  be  included  within  the  municipal 
borough,  and  therefore  to  have  expressly  given  a  power 
to  define  the  districts  within  which  the  functions  of  the 
corporation  should  be  exercised.  The  object  was,  that 
whether  the  petition  came  from  a  borough,  or  from  a  town 
having  no  defined  limits,  it  should  be  in  the  discretion  of 
the  Crown  to  point  out  the  limits  for  the  municipal  borough. 
If  that  precaution  had  been  wanting,  it  would  have  de- 
pended entirely  on  the  will  of  the  petitioners  what  should 
be  the  limits  of  the  borough.  There  might  be  a  rural 
part  of  a  parish  or  township,  which  it  would  be  very  inex- 
pedient to  comprehend  within  the  limits  of  a  municipal 
borough.  It  would  be  highly  unjust  that  the  occupier  of 
a  large  farm  should  be  rated  for  the  police  or  the  lighting 
of  the  town.  Or  it  might  be  more  expedient  that  so  large 
and  populous  a  district  as  the  whole  Parliamentary  borough 
of  Manchester  should  not  be  under  the  government  of  one 
town  council,  and  that  it  should  be  left  to  a  subsequent 
charter  to  erect  the  three  excluded  townships  into  a  separ- 
ate municipal  borough  for  themselves.  If  the  charter  must 
necessarily  be  granted  to  the  whole  district  from  which  the 
petition  comes,  the  words ''  within  the  district  tobe  set  forth 
in  such  charter''  have  no  effect.  Suppose  there  were  an 
outlying  part  of  a  parish,  disjoined  entirely  fi*om  the  rest 
of  the  parish,  which  formed  part  of  the  town,  and  the 
inhabitants  of  that  parish  joined  in  the  petition,  would  the 
charter  be  bad  (so  far  as  to  the  statutable  powers  being 
added  to  it)  if  that  outlying  part  were  not  included  in 
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£sdL  nf  rkm,  tbe  district  defined  by  the  clmrter?    It  is  granted  subject 
^^^*   ^     to  the  power  of  rejection,  if  injury  be  done  by  exclusion  of 
any  part  of  the  borough. 

III.  Next,  as  to  the  supposed  discrepancies  between  the 
charter  and  the  act  of  Parliament.  The  whole  of  these  ob- 
jections appear  to  proceed  upon  this  fallacy,  that  the  corpo- 
ration to  which  these  statutory  powers  were  to  be  given,  was 
created  by  yirtue  of  the  stat.  5  &  6  Will.  4,  c.  76,  under  a  new 
power  thereby  conferred  upon  the  Crown.  But  the  charter 
was  granted  by  the  common-law  prerogative  of  the  Crown; 
and  there  is  nothing  in  it  which  might  not  be  conferred 
by  that  prerogative,  except  only  the  power  of  making  rates 
and  of  appointing  a  coroner.  It  is  laid  down  in  all  the 
books  of  authority,  that  all  corporations  must  be  created 
by  the  Crown,  unless  they  are  created  by  act  of  Parlia- 
ment, and  that  those  which  exist  by  prescription  are  sup- 
posed to  exist  by  charter  from  the  Crown,  which  has  been 
lost  by  time  and  accident:  1  Bl.  Comm.  474;  Yin.  Abr. 
Corporation  (B.) ;  Bac.  Abr.  Corporation  (D).  And  the 
Crown  may  communicate  this  power  to  a  subject :  Suiton's 
HaspUal  Case  {a).  There  it  was  resolved,  that  ''when 
the  king  by  his  charter  reserves  as  well  the  nomination  of 
the  persons  as  the  name  of  the  incorporation  to  a  common 
person,  who  shall  be  the  founder,  there  he  ought  to  name 
the  parties,  and  declare  by  what  name  they  shall  be  in- 
corporated :  and  when  the  common  person  hath  done  it, 
and  declared  it  in  writing,  according  to  his  authority,  then 
they  are  incorporated  by  the  king's  letters  patent  and  not 
by  the  common  person,  for  he  is  but  an  instrument,  and 
the  king  makes  the  corporation  in  such  case,  in  the  same 
manner  as  if  all  had  been  comprehended  in  the  letters  pa- 
tent themselves;  for  it  is  true  that  none  but  the  king 
alone  can  create  or  make  a  corporation,  as  it  is  held  in 
49  Edw.  3,  c.  4,  s.  4,  or  49  Ass.  8 ;  but  qui  per  alium  fadt, 

(a)  10  Rep.  33  b. 
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per  se  ipsuxn  facere  videtur/'    It  would  have  been  whoUy  Ejceh.  if  pUm, 
impossible  that  the  charter  should  create  a  corporation     ^   ^^^'  ^ 
precisely  according  to  the  forms  prescribed  by  the  5  &  6       Ruttbr 
Will.  4,  c.  76 :  there  were  by  that  statute  various  acts  to     chapv an. 
be  done  before  the  members  of  the  previously  existing 
corporations^  which  could  not  be  made  to  apply  to  the 
case  of  a  corporation  commencing  de  novo. 

The  first  objections  relied  upon  are^  that  the  borough  of 
Manchester  is  divided  into  wards  by  the  charter  itself^  in- 
stead of  by  a  barrister  appointed  by  the  Judge  of  assize ; 
and  that  the  number  of  aldermen  and  councillors  are  men- 
tioned in  the  charter^  instead  of  being  reserved  to  be  de- 
cided by  the  barrister.  But  it  was  impossible  that  the 
mode  of  warding  the  borough,  which  is  prescribed  by  the 
5  &  6  Will.  4,  c.  76,  s.  89,  should  be  applied  here,  be- 
cause that  provision  applies  only  to  the  first  year  after  the 
passing  of  the  act,  viz.  1885.  So,  the  20th  section,  which 
gives  the  Judge  power  to  appoint  the  barrister  to  revise 
the  lists,  applies  only  to  the  boroughs  wherein  the  old  cor- 
porations existed,  and  has  not  at  all  in  contemplation  any 
of  the  new  corporations  which  might  be  erected  under  the 
141st  section  of  the  act.  After  the  80th  of  September, 
1885,  the  power  of  the  Judge  for  this  purpose  was  gone. 
It  is  said  the  charter  might  have  required  the  revision  to 
be  made  by  a  barrister,  to  be  named  by  the  Lord  Chief 
Justice.  But  it  can  make  no  difference  whether  this  is  to 
be  done  by  a  person  named  directly  by  the  Crown,  or  by 
a  person  named  by  the  nominee  of  the  Crown.  The 
Crown  clearly  had  power  by  its  prerogative  to  define  the 
limits  of  the  wards,  and  to  assign  to  each  its  number  of 
councillors. 

Next,  it  is  objected,  that  the  charter  excludes  from  the 
firanchise  inhabitant  householders,  resident  within  seven 
miles  of  the  boundaries  of  the  borough,  occupying  rateable 
property  within  the  borough.  There  is  no  ground  for  this 
objection.    The  alphabetical  list  of  burgesses  which  is  to 

VOL.  VIII.  D  M.  w. 
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EzA  9f  PiMi,  be  made  out  by  David  Price,  is  to  be  a  list  ''of  all  the 


1841. 


inhabitant  householders  within  the  said  borough,  who  shall 
possess  the  qualifications  required  by  the  act/'  Transpos- 
ing a  few  of  the  words,  this  evidently  means — ''all  the 
inhabitant  householders,  who  shall  possess  within  the  said 
borough  the  qualifications  required  by  the  act,''  which 
clearly  comprehends  those  who  reside  within  seven  miles, 
because  they  possess  within  the  boundaries  mentioned  in 
the  act  the  qualifications  required  by  it.  So,  "every  in- 
habitant householder  so  possessed  as  aforesaid" — i.  e* 
possessed  of  the  qualifications  required  by  the  act — ^has 
the  power,  if  omitted  from  the  list,  of  making  a  claim. 
It  is  to  all  those  persons  that  the  grant  is  made  by  the 
charter,  and  they  are  all  clearly  entitled  to  the  benefits 
of  it. 

Again,  it  is  said  that  the  mode  of  revision  pointed  out 
by  the  charter  is  contrary  to  the  rules  of  the  common  law; 
that  the  Crown  cannot  create  a  new  court  to  administer 
justice  contrary  to  the  conunon  law.  But  the  court  of  the 
revising  barrister  is  not  a  court  to  decide  upon  life,  liberty, 
or  property,  but  only  to  decide  whether  certain  facts  are 
established,  to  entitle  a  particular  individual  to  a  franchise 
claimed  by  him.  According  to  the  case  a[  Sutton's  Hospital, 
the  charter  would  have  been  good  even  if  it  had  said  that 
all  should  be  burgesses  who  should  be  named  by  Mr. 
JLushton. 

Another  objection  is,  that  by  the  charter  there  is  not 
a  burgess  roll,  because  there  is  no  provision  for  making  a 
fair  copy  of  the  revised  lists.  The  statute  could  not  have 
been  followed  strictly  in  this  respect,  because  there  was  here 
no  existing  mayor  or  town  clerk :  but  it  is  done  in  sub* 
stance;  a  record  is  made,  by  the  Usts  revised  and  signed 
by  Mr.  Bushton,  by  reference  to  which  it  is  at  once  ascer- 
tained who  are  and  who  are  not  burgesses.  Suppose,  in 
any  borough,  the  town-clerk  were  to  omit  making  a  fair 
transcript  of  the  lists  revised  by  the  mayor  and  assessors, 
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and  handed  over  to  him ;  could  it  be  said  there  was  no  Sxeh.  rf  Pbat, 
burgess  roU?  >J1!J]L^ 

Nezt^  it  is  objected  that  the  dates  at  which  the  varionB  Rutter 
acts  are  by  the  charter  required  to  be  done^  are  not  the  Cbafman. 
same  as  those  prescribed  in  the  act  of  Parliament.  But 
an  identity  of  dates  is  no  condition  precedent  to  the  exer- 
cise of  the  power  given  to  the  Crown  by  the  14l8t  section. 
It  was  impossible  that  the  charter^  from  the  beginnings 
could  in  all  these  respects  follow  the  act  of  Parliament^  but 
it  contains  nothing  inconsistent  with  the  due  exercise  of 
the  powers  conferred  by  the  act. 

lY .  Lastly,  it  is  said  that  the  plea  is  defective  in  Bub« 
stance,  so  that  there  ought  to  be  judgment  for  the  plaintiff 
non  obstante  veredicto.  The  objection  is,  that  the  plea 
ought  to  have  set  forth  the  petition  upon  which  the  grant  of 
a  court  of  quarter  sessions  was  made,  in  order  that  the  Court 
might  see  whether  it  contained  all  the  matters  required 
by  the  act  of  Parliament  or  not,  and  therefore  whether  the 
grant  was  rightly  made ;  and  that  a  traverse  of  the  alle- 
gation of  the  plea  as  it  stands,  would  have  been  a  traverse 
of  matter  of  law.  But  it  is  submitted  that  it  would  have 
been  sufficient  merely  to  state  in  the  plea  the  fiftct  of  the 
grant  of  quarter  sessions,  and  that  the  precedent  matters 
would  be  assumed  to  have  been  rightly  done.  If  it  be 
necessaiy  to  set  forth  the  petition,  it  may  as  well  be  con- 
tended that  it  is  necessary  to  go  still  finrther  back,  and  aver 
the  notice  for  holding  the  meeting  of  the  council  at  which 
the  petition  was  agreed  to.  To  shew  a  regular  grant  of  quar- 
ter sessions,  it  is  surely  sufficient  to  set  out  the  letters  patent 
under  the  great  seal.  But  even  if  it  be  necessary  that  it 
diould  be  averred  that  there  was  a  petition,  there  is  a 
sufficient  averment  for  that  purpose.  The  plea  states  that 
the  petition  set  forth  ''  the  matters  in  and  by  the  said  act 
of  Parliament  in  that  behalf  required  and  directed.^'  That 
is  sufficient  by  relation  to  the  act  of  Parliament  itself, 
which  shews  what  those  matters  are.    Besides,  there  is  no 
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Exek.  rf  Pleat,  traTene  on  the  petition ;  and  it  may  be  donbted  wbether 
this  is  a  material  allegation,  wbich  could  be  traversed,  or 
wbetber  it  is  not  inmiaterial  and  superfluous :  but  if  it  be, 
the  defect,  if  any,  is  cured  by  the  statute  of  jeofails;  1  Saund. 
.227,  n.  (1) .  [The  learned  counsel  then  referred  to  and  dis- 
.tinguished  the  cases  dted  on  this  point  for  the  plaintiff.] 

The  Court  took  time  to  consider  the  case;  and  the 
learned  Judges  differing  in  opinion,  they  now  (Feb.  22nd, 
1841)  delivered  their  judgments  seriatim. 

CoLTMAN,  J. — ^The  first  question  for  consideration  in 
this  case  is,  whether  there  was  such  a  petition  by  the 
inhabitant  householders  of  the  borough  of  Manchester 
as  is  required  by  the  statute  7  Will.  4  &  1  Vict.  c.  78, 
s.  49.  It  appears  firom  many  authorities,  that  to  make 
a  corporation  at  common  law,  the  consent  of  the  parties 
incorporated  is  necessary;  Baggtfa  Case  {a).  Dr.  AMkeie^a 
Case  {b) ;  and  the  statute  in  question  ought  to  be  con- 
strued with  reference  to  this  provision  of  the  common 
law,  and  in  requiring  as  a  condition  a  petition  by  the 
inhabitant  householders,  it  must  be  understood  to  mean 
such  a  petition  as  can  fairly  be  considered  as  represent- 
ing the  will  of  the  majority  of  the  inhabitant  house- 
holders. But  admitting  this  to  be  so,  it  was  contended 
on  the  argument  in  this  case,  that  the  question  whe- 
ther there  was  a  sufficient  petition  or  not,  was  one  which 
•the  Privy  C!ouncil  had  jurisdiction  to  decide,  and  that 
their  judgment  upon  it  is  conclusive.  It  can  hardly 
be  doubted  that  the  Privy  Council  woidd  have  laid 
before  them  reasonable  grounds  for  inferring  that  the 
petition  did  represent  the  will  of  the  majority;  and  pro- 
bably it  is  with  a  view  to  that  object,  amongst  others,  that 
a  month's  notice  is  directed  to  be  given  in  the  (Gazette 

'    (a)  1  Roll.  Rep.  224;  2  Browiil.  109.  (6)  4  Burr.  2200. 
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of  the  day  on  which  the  petition  is  to  be  considered,  so  Exeh,  of  Pieat,. 
that  all  persona  dissenting  may  have  an  opportunity  of  ^  ^^^' 
testifying  their  dissent :  still  the  proceedings  of  the  Privy 
Council  in  this  matter  can  hardly  be  considered  as  of  a 
judicial  nature;  their  duty  is  rather  to  give  advice  in 
a  matter  of  police  and  government,  than  to  ascertain  in  a 
judicial  course  the  rights  of  litigant  parties.  Their  deci- 
sion, therefore,  cannot  be  considered  as  conclusive  of  the 
&ct  of  a  proper  petition  having  been  presented. 

In  this  case,  however,  the  jury  have  found  the  hct  for 
the  defendant,  that  the  majority  of  the  inhabitant  house^ 
holders  did  petition,  and  the  verdict  cannot  be  impeached, 
unless  the  Judge  misdirected  the  jury  in  the  point  ex- 
cepted to. 

It  is  not  open  to  the  party  objecting  to  the  summing  up 
of  the  learned  Judge,  to  take  any  other  objection  to  it 
than  that  which  he  took  at  the  trial.  This  rule,  which  is 
one  well  recognised  in  practice,  flows  from  the  terms  of 
the  statute  itself  on  which  the  bill  of  exceptions  is  founded. 

By  that  statute  it  is  enacted,  '^  when  one  that  is  im- 
pleaded before  any  of  the  justices  doth  allege  an  exception, 
praying  that  the  justices  will  allow  it,  which  if  they  will 
not  allow,  if  he  that  alleged  the  exception  do  write  the 
same  exceptions,  and  require  that  the  justices  will  put  to 
their  seal  for  a  witness,  the  justices  shall  so  do ;  and  if  one 
will  not,  another  of  the  company  shall.  And  if  the  King 
upon  complaint  made  of  the  justices,  cause  the  record  to 
come  before  him,  and  the  same  exception  be  not  found  in 
the -roll,  and  the  plaintiff  shew  the  exception  written  with 
the  seal  of  a  justice  put  to  it,  the  justice  shall  be  com- 
manded that  he  appear  at  a  certain  day,  either  to  confess 
or  deny  his  seal.  And  if  the  justice  cannot  deny  his  seal, 
they  shall  proceed  to  judgment  according  to  the  same 
exception,  as  it  ought  to  be  aUowed  or  disaUotoed.^'  Inde- 
pendently of  the  express  words  of  the  statute,  there  is  this 
reason  why  the  party  should  be  bound  to  take  the  oligec- 
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Mjtch.  of  Fieai,  apj^ointed,  will  partake  of  the  Qriginal  inherent  vice  of  theur 
^^^*  appointment.  In  construing  an  act  of  Parliament,  it  is 
our  duty,  I  conceive,  to  adopt  any  possihle  construction 
rather  than  to  hold  that  it  is  incapahle  of  heing  carried 
into  effect ;  and  as  the  statute  in  question  gives  power  to 
the  Crown  to  extend  to  the  inhabitants  of  any  town,  &c., 
the  power  and  provisions  of  the  Municipal  Act,  without 
jBpecifying  at  what  time  or  in  what  way  it  is  to  be  done, 
it  does  by  implication  give  to  the  Crown  all  necessary 
powers  for  that  purpose,  of  which  the  power  to  make 
reasonable  regulations  for  conducting  the  first  election  of 
municipal  officers  appears  to  me  to  be  one. 

But  it  may  be  fit,  in  a  case  so  important,  to  consider  in 
succession  the  objections  which  were  relied  on. 

The  first  objection  was,  that  the  charter  was  not  granted 
to  the  persons  who  petitioned  for  it,  but  to  a  part  of  them 
only,  excluding  the  rest.  The  question  turns  on  this,  whe- 
ther the  act,  in  authorizing  the  Crown  to  extend  to  the  in- 
habitants of  the  town  or  borough,  vnthin  the  district  to  be 
set  forth  in  the  charter,  the  powers  and  provisions  of  the 
act,  does  not  expressly  authorize  the  incorporating  of  a 
less  district  than  the  whole  of  the  town  or  borough,  consi- 
dered with  reference  to  its  ancient  limits. 

It  seems  to  me  that  this  is  the  true  construction  of  the 
act,  and  that  such  construction  is  most  in  analogy  with  the 
provisions  of  the  5  &  6  Will.  4,  with  respect  to  the  boroughs 
specified  in  that  act.  By  the  7th  section  of  that  act,  the 
boundary  of  the  boroughs  specified  in  the  first  section  of  the 
schedules  A.  and  B.,  are  for  the  purposes  of  the  act  to  be 
the  same  as  limited  by  the  act  of  2  & 3  Will. 4,  c.  64;  the 
boundaries  of  the  other  boroughs  are  to  remain  as  they 
were  then  taken  to  be,  till  altered  by  Parliament.  By  the 
8th  section,  every  place  included  within  the  metes  and 
boundaries  of  any  borough,  and  none  other,  are  to  be  part 
of  such  borough. 

From  the  provisions  it  appears,  that  it  was  no  part  of  the 
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policy  of  the  Municipal  C!orporations  Act,  that  for  mtinicipal  Bxch,  of  PUaa, 

purposes  the  aucient  boundaries  of  the  town  or  borough 

should  be  adhered  to;  and  it  is  quite  in  harmony  with 

these  provisions,  that,  in  constituting  the  new  corporations, 

power  should  be  given  to  th^  Crown  to  limit  boimdaries 

different  firom  the  ancient  boimdaries  of  the  town;  and 

such,  as  it  seems  to  me,  is  the  proper  effect  to  be  given  td 

the  words  of  the  act,  ''  mikin  the  district  to  be  set  forth  in 

the  charter.** 

A  second  objection  was,  that  the  days  appointed  for  the 
election  of  officers,  upon  the  first  constitution  of  the  new 
borough  of  Manchester,  are  different  from  the  days  ap* 
pointed  for  the  first  election  of  officers  in  the  boroughs 
specified  in  the  act. 

But  I  am  unable  to  see  anything  in  the  act  which  re-« 
stricts  the  Crown  to  any  particular  time  for  calling  the 
new  corporations  into  existence;  it  seems  to  be  immaterial^ 
with  reference  to  the  objects  which  the  act  has  in  view,  at 
what  time  the  corporation  is  first  put  into  a  state  of  ac- 
tivity. I  do  not  see  that  the  time  of  the  first  election  can 
in  any  appreciable  degree  affect  the  elections,  or  vary  the 
rights  of  the  electors. 

A  third  objection  was,  that  the  Crown,  in  dividing  the 
new  borough  into  wards,  had  not  followed  the  course  indi- 
cated by  the  statute  6  &  6  Will.  4. 

To  this  it  seems  to  me  a  sufficient  answer,  that  the 
Crown,  by  virtue  of  its  inherent  power  at  common  law, 
might  appoint  the  number  of  wards  into  which  any  borough 
should  be  divided,  and  limit  the  number  of  aldermen  for 
each  ward;  and  there  is  nothing  in  the  act  of  Parliament 
to  shew  that  a  corporation  so  constituted  is  not  one  to 
which  the  Crown  is  authorized  to  extend  the  powers  and 
provisions  of  the  Municipal  Corporations  Act, 

A  fourth  objection  is,  that  the  burgess  Ibt  was  not  pro- 
perly made  up. 

This  objection  is  two-fold ;  first,  as  it  regards  the  person 
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jsm*.  rf  Pkoi,  by  whom  tlie  lists  were  made;  2dl7,  as  it  r^ards  the  per- 
sons who  are  to  be  placed  on  the  list.  Now,  as  regards  the 
person  by  whom  the  lists  are  to  be  made  out,  I  have  already 
stated  my  reasons  for  thinking  that  her  Migesty  had  power 
to  appoint  a  person  to  make  ont  the  bni^ess  fist. 

As  regards  the  persons  who  are  to  be  placed  on  the  list, 
the  objection  is,  that  the  list,  as  directed  to  be  made  np  by 
Price,  excludes  some  persons  who  ought  to  be  admitted  to 
vote  at  the  election  of  the  council  of  the  borough,  namely, 
householders  residing  out  of  the  borough,  but  within  the 
distance  of  seven  miles,  and  occupying  shops,  &c.  within 
it :  and  it  is  contended  that  the  charter  is  void  in  ocmse- 
quence,  or,  if  not  void  in  toto,  void  as  to  the  extent  of 
creating  a  corporation  to  which  the  powers  and  provisions 
of  the  Municipal  Corporations  Act  can  be  extoided.  Now, 
as  the  express  intention  of  the  sovereign,  in  granting  the 
charter,  is  to  create  such  a  corporation,  we  ought  not 
readily  to  adopt  any  construction  of  the  terms  of  the  charter 
which  will  defeat  this  intention.  It  is  an  established  rule, 
in  construing  the  King's  charters,  ''That  if  two  construc- 
tions can  be  made  of  the  King's  charter,  and  by  force  of 
one  construction  the  grant  may,  according  to  the  rule  of 
law,  be  adjudged  good,  and  by  another  it  shall  by  law  be 
adjudged  void,  then  for  the  King's  honour,  and  for  the 
benefit  of  the  subject,  such  construction  shall  be  made  that 
the  King's  charter  shall  take  effect,  for  it  was  not  the  King's 
intent  to  make  a  void  grant."  Case  of  the  ChuTchwardeM 
of  Si.  Saviour^ s  (a).  By  parity  of  reasoning,  if  one  con- 
struction will  defeat  the  express  intention  of  the  charter, 
and  the  other  construction  will  support  it,  we  ought  to 
adopt  the  latter,  and  reject  the  former. 

By  the  words  of  the  charter,  Mr.  Price  is  directed  to 
make  out  an  alphabetical  list  of   all  inhabitant  house- 
holders within  the  said  borough  who  shall  possess   the 
qualification    required  by  the  act  for  the  regulating  of 
(a)  10  Rep.  66  b. 
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municipal  corporations ;  and  this  means,  as  it  is  contended^  SxO.  of  Pieoi^ 
inhabitant    householders    occupying    houses  within    the 
borough,  and  possessing  the  other  qualifications  required 
hy  the  act,  and  does  not  extend  to  any  other  class  of  per- 
sonal though  possessing  the  requisite  qualificationB. 

But  we  ought  not  to  look  to  this  part  of  the  directions 
given  to  Mr.  Price,  apart  from  what  is  afterwards  found  in 
the  charter  relative  to  the  same  matters ;  namely,  the  pro- 
yidona  with  respect  to  the  list  of  claims,  and  for  revising 
the  lists.  As  to  the  list  of  claims,  it  is  provided  that  eveiy 
inhabitant  householder  so  possessed  as  aforesaid,  (that  is, 
every  inhabitant  householder  who  shall  possess  the  quali- 
fication required  by  the  act),  whose  name  shall  have  been 
omitted  in  the  burgess  list,  and  who  shall  claim  to  have 
his  name  inserted  therein,  shall  give  notice  thereof. 

Now  it  is  observable,  that  the  persons  authorized  to 
make  claim  are  not  confined  to  inhabitant  householders 
occupying  houses  within  the  borough,  but  may  include  all 
inhabitant  householders  possessed  of  the  qualifications  re- 
quired by  the  act. 

Again,  Mr.  Bushton  is  directed  to  revise  the  burgess 
lists,  and  the  lists  of  claimants  and  objections,  in  the 
manner  directed  by  the  act  for  regulating  municipal 
corporations  in  England.  Now  to  see  what  he  is  to  do^ 
we  must  refer  to  the  statute  6  &  6  Will.  4,  c.  76,  s.  18. 

By  that  section,  the  mayor  is  to  cause  the  burgess  lists^ 
and  the  lists  of  claimants  and  objections,  to  be  brought 
before  him,  and  the  mayor  shall  insert  in  the  burgess  lists 
the  name  of  every  person  who  shall  be  proved  to  the  satis- 
faction of  the  Court  to  be  entiikd  to  be  inserted  therein, 
according  to  the  provisions  of  the  act :  provided  that  no 
person's  name  shall  be  inserted,  unless  notice  shall  have 
been  given  as  required  by  the  act. 

Now,  0(Hnparing  these  provisions  of  the  charter  with  each 
other,  and  with  the  act  of  Parliament,  it  cannot,  I  think, 
be  doubted,  that  the  intention  of  the  charter  was  that  all 
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Exek.  of  Pieat,  persons  should  be  entitled  to  vote  at  the  first  election* 


1841. 


nnder  the  charter^  who  are  possessed  of  tiie  qualification 
required  by  the  Municipal  Corporations  Act ;  and  as  it  can- 
not be  supposed  to  be  the  intention  that  Price  shoidd  make 
out  a  defective  list  in  the  first  instance^  in  order  that  by  a 
drcuitoufl  process  the  names  omitted  in  Mr.  Price's  list 
may  be  inserted  in  the  revised  list  by  Mr.  Bushton,  we 
must,  in  order  to  make  the  different  parts  of  the  charter 
consistent,  imderstand  the  words  "inhabitant  household- 
ers within  the  said  borough  who  shall  possess  the  qualifi- 
cation required  by  the  said  act  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,  to  be 
possessed  by  burgesses  of  the  boroughs  enumerated  in  the 
said  act/'  as  embracing  all  persons  who  are  inhabitant 
householders  within  the  meaning  of  the  Municipal  Corpo- 
rations Act,  and  possessed  of  the  other  qualifications 
required  by  the  act ;  that  is  to  say,  every  male  person  being 
an  inhabitant  householder,  either  within  the  borough,  or 
within  seven  miles  of  it,  and  possessing  the  other  qualifi- 
cations required  by  the  act. 

A  fifth  objection  was,  that  no  one  is  appointed  by  the 
charter  to  make  out  a  burgess  roll.  To  this  it  was  an- 
swered, that  the  burgess  roll  is  a  mere  transcript  of  the 
burgess  list  and  lists  of  claimants  and  objections ;  that  the 
making  it  out  is  a  mere  ministerial  act,  and  that  it  might 
with  propriety  be  made  out  by  Mr.  Hyde,  as  incidental  to 
his  o£SjBe  as  returning  officer :  but  if  none  were  made  out, 
although  the  want  of  it  might  be  productive  of  some 
inconveni^iice  in  conducting  the  election,  I  do  not  see  any 
sufficient  ground  for  saying  that  no  good  election  can  take 
place  for  want  of  it. 

A  sixth  objection  was,  that  the  charter  is  void  at  com- 
mon law,  because  Mr.  Bushton  is  authorized  by  it  to  hold 
a  court  which  does  not  proceed  according  to  the  rules  of 
common  law,  and  that  he  proceeds  by  examination  upon 
oathj  and  decides  upon  a  franchise. 
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To  this  it  was  answered,  and  I  think  rightly  answered,  jSxdL  rf  PUat, 
that  the  coort  held  by  Mr.  Bushton  is  not  a  court  for     ^   ^^^'  ^ 
deciding  the  rights  of  litigant  parties,  but  is  in  the  nature       Rutter 
of  a  commission  or  court  of  inquiry,  to  ascertain  what  par-     cbapii  an. 
ticular  indiyiduah  fill  a  certain  character,  so  as  to  entitle 
them  to  a  certain  benefit,  which  the  Crown  is  by  that 
charter  proposing  to  confer  on  them  de  novo.     It  has  not 
been  unusual  with  the  Crown  to  grant  commissions  for  pur- 
poses of  inquiry,  with  a  power  to  administer  an  oath,  nor 
have  such  commissions  ever  been  deemed  to  be  illegaL 

It  has  been  further  objected,  that  the  charter  is  void  at 
common  law,  because  the  corporators  are  in  effect  nomi- 
nated by  Mr.  Price  and  Mr.  Bushton,  and  not  by  the 
Crown;  but  with  every  respect  for  those  who  entertain 
this  opinion,  I  cannot  see  how  this  objection  can  be  held 
to  be  valid^  without  overruling  the  case  of  Sutton's  Hospital, 
and  the  other  cases  there  cited,  and  I  am  not  aware  that 
•the  authority  of  those  cases  has  ever  been  questioned. 

It  remains  only  to  advert  to  one  other  objection. 
The  plea  contains  an  allegation,  that  the  council  of  the 
borough  of  Manchester  were  desirous  that  a  separate  court 
of  quarter  sessions  of  the  peace  should  be  holden  in  and 
for  the  said  borough  of  Manchester,  and  did  duly  signify 
the  same  by  petition  to  her  said  Majesty  in  cound],  set- 
.ting  forth  the  matters  in  and  by  the  said  act  of  Parlia- 
ment, intituled  "An  Act  to  provide  for  the  Begulation  of 
Municipal  Corporations  in  England  and  Wales,''  in  that 
behalf  required  and  directed.  And  it  was  urged,  that  the 
petition  ought  to  have  been  set  out  with  more  particularity, 
in  order  that  the  Court  might  judge  whether  it  contained 
what  the  law  required.  I  will  not  stop  to  inquire  whether 
tlus  objection  would  have  availed  upon  a  special  demurrer, 
for  the  defect,  at  most,  can  amoimt  only  to  an  insufficient 
pleading  of  an  allegation  substantially  averred,  and  such 
insufficient  pleading  is  aided  after  verdict  by  the  statute 
32  Hen.  8,  c.  80. 
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Exeh.  o/  Phatt      CoLEBiDOE^  J. — ^This  case   has  necessarily  raised  so 
^   ^^^'  ^     many  points  for  consideration^  upon  each  of  wfaicli,  in  the 
Butter       view  I  take  of  them^  it  has  become  my  duty  to  express  an 
Chatm AK.     opinion^  that  I  shall  endeavour  to  compress  my  reasons  in 
regard  to  each  within  as  short  a  compaas  as  I  can ;  espe- 
cially in  regard  to  those  upon  which  we  are,  generally 
speakings  agreed^  and  which  appear  to  me  to  present  less 
difficulty.    And  the  general  nature  of  the  case,  with  the 
manner  in  which  the  points  arise,  being  sufficiently  known, 
I  may  omit  any  preliminary  matter,  and  proceed  at  once 
to  consider  the  points  in  their  order. 

The  objection  to  the  learned  Judge's  direction  is  two- 
fold : — ^first,  that  it  withdraws  from  the  consideration  of 
the  jury  a  question  of  fact,  treating  it  as  a  question  of  law ; 
and  secondly,  that  even  if  properly  considered  a  question 
of  law,  the  direction  was  in  point  of  law  erroneous.  Upon 
the  first  point,  the  case  is  shortly  this.  The  issue  for  the 
jury  was  on  the  fact  of  a  petition  by  the  inhabitant  house- 
holders of  the  borough  of  Manchester.  To  prove  the  affirm- 
ative, the  defendant  had  given  evidence  of  a  petition 
and  proceedings  thereupon;  to  prove  the  negative,  the 
plaintiff  had  proved  a  counter  petition,  signed  by  larger 
numbers :  both  signed  by  less  than  the  majority  of  the 
whole,  and  both  under  the  respective  circumstances  stated 
on  the  record.  But  the  Judge,  instead  of  leaving  it  to 
the  jury  to  draw  the  conclusion  of  fact,  whether  or  not 
the  inhabitant  householders  had  petitioned,  from  this 
conflicting  evidence  assumed  that  the  first  petition  was  in 
itself  valid,  so  as  to  satisfy  the  statute,  and  the  lang^uage  of 
the  issue ;  and  then  told  the  jury,  that  the  counter  peti- 
tion did  not  destroy  that  validity.  Upon  the  second  point 
the  contention  is,  that  a  counter  petition,  as  to  which  no 
fr^ud  is  alleged,  presented  before  the  day  on  which  the  first 
was  to  be  taken  into  consideration  by  the  Privy  Council, 
and  proceeding  from  much  larger  numbers  than  the  first 
did,  at  once  and  necessarily  destroys  the  effect  of  the  firsts 
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80  that  it  could  no  longer  be  such  a  petition  as  the  statute  Ansft.  f^  pign, 
requiresi  and  as  the  language  of  the  issue  must  be  taken     ^   ^^'  ^ 
to  import.    To  this  assertioui  so  broadly  made^  I  cannot       Ruttek 
assent :  all  the  circumstances  attending  the  two  petitions^      chapham. 
and  not  merely  the  relative  numbers  of  signatures^  were, 
in  my  opinion^  to  be  considered;  and  therefore^  if  the 
Judge  were  called  on  to  pronounce  on  that  dircumstance 
alone^  and  to  afiSrm  that  simply  by  reason  of  it  the  first 
petition  had  lost  its  yalidity^  it  seems  to  me  that  he  was 
quite  right  in  refusing  to  do  so. 

In  the  view,  thereforCi  which  I  take  of  the  bill  of 
exceptions,  the  first  of  these  objections  is  that  which  it  is 
important  to  consider;  does  the  case,  as  I  have  stated  it, 
truly  represent  what  appears  on  the  face  of  the  bill? 
has  the  Judge  withdrawn  fiK>m  the  consideration  of  the 
jury  a  question  of  fact,  and  in  effect  determined  for  themj 
that  the  petition  proved  by  the  defendant  was  the  petition 
of  the  inhabitant  householders  of  Manchester,  within  the 
meaning  of  the  issue  raised?  This  will  be  the  first  point : 
the  second,  is  tlus  fault,  supposing  it  to  exist,  distinctiy 
pointed  at  by  the  exceptions  taken?  for  it  must  be  ad- 
mitted as  dear,  that  unless  it  be,  we  are  not  at  liberty  to 
take  notice  of  it. 

These  are  obviously  questions  of  construction  on  the 
language  of  the  bill ;  and  I  express  my  opinion  upon  them 
with  more  than  usual  distrust  of  its  correctness,  because 
my  own  mind  has  fluctuated  much  in  the  course  of  consi-* 
dering  them,  and  I  am  aware  how  many  of  my  learned 
Brothers  have  a  confident  opinion  the  other  way.  But 
after  the  best  consideration  I  can  give  it,  I  am  obliged  to 
say  that  I  think  the  objection  ought  to  prevail. 

The  statement  of  the  evidence  in  the  bill  naturaUy  be« 
gins  with  a  reference  to  the  issue :  and  if  any  expression 
which  follows  be  in  itself  ambiguous,  I  think  it  must,  on 
the  ordinary  rules  of  construction,  be  construed  with  refer* 
ence  to  that  issue;  and  I  apprehend  that  to  the  language 
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Each,  ff  PkM,  tion  he  relies  on  at  the  time  of  the  trials  because  exceptions 
^^^*  ^  taken  at  the  trial  aretaken  at  a  time  when  any  wrong  im- 
pression on  the  mind  of  the  Judge  may  be  corrected^  and 
the  jury  rightly  informed  before  they  deliver  their  verdict. 

The  exception  taken  in  the  present  case  is  in  these 
terms: — ^^'The  counsel  for  the  plaintiff  excepted  to  the 
direction  of  the  said  Baron,  and  insisted  that  the  fiaots 
proved  were  sufficient  to  shew  that  her  said  Majesty  the 
Queen  had  no  authority  or  power  to  grant  such  charter  as 
aforesaid.''  The  point  insisted  on,  therefore,  is,  that  the 
facts  proved  did  conclusively,  and  as  matter  of  law,  shew 
that  the  Queen  had  no  authority  to  grant  a  charter;  and 
the  plaintiff  ought  to  succeed  or  to  fail,  according  as  the 
Judge  was  right  or  wrong  in  overruling  this  proposition 
thus  contended  for.  It  appears  to  me  that  the  learned 
Judge  was  right  in  overmlingtiie  proposition  so  submitted 
to  him,  for  the  circumstances  proved  led  to  no  conclusive 
inference  either  way,  but  were  fit  to  be  submitted  to  tho 
jury,  for  them  to  determine  on  the  whole  matter,  whether 
the  proof  supported  the  allegation  that  the  inhabitant 
householders  did  petition.  If  that  point  was  not  left  pro- 
perly to  the  jury,  that  might  have  furnished  ground  for 
an  exception,  but  it  would  be  an  exception  quite  of  a  dif- 
ferent nature  from,  and  inconsistent  with,  that  which  was 
actually  taken. 

The  bill  of  exceptions,  therefore,  cannot  avail  the  plaintiff; 
but  it  is  still  open  to  him  to  contend  that  the  plea  is  bad, 
and  his  objections  to  the  plea  rest,  in  the  first  place,  on 
alleged  defects  in  the  charter  granted  by  the  Crown;  and 
secondly,  on  the  alleged  insufficiency  of  the  mode  of  plead- 
ing the  petition  by  the  borough  council  to  the  Crown  for 
a  grant  of  a  court  of  quarter  sessions. 

The  objections  which  have  been  made  to  the  charter  rest 
mainly  on  an  assumption,  that  in  the  constitution  of  any 
new  borough,  to  which  the  Crown  may  think  fit  to  extend 
the  powers  and  provisions  of  the  act  for  regulating  muni- 
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cipal  coiporations  in  England  and  Wales^  tlie  first  elec-  IBmA.  tf  Pieoi^ 
tdon  of  officers  must  take  place  exactly  in  the  mode  ap- 
pointed for  the  first  elections  in  the  boroughs  enumerated 
in  the  act. 

But  it  is  to  be  observed^  that  the  act  contams  no  pro- 
vision to  this  effect :  it  authorises  the  Crown^  in  the  most 
general  terms^  to  extend  to  the  inhabitants  of  the  borough 
petitioning,  all  the  powers  and  provisions  of  the  act,  but 
gives  no  directions  as  to  the  mode  in  which  those  powers 
and  provisions  are  to  be  conferred;  and  on  examining  the 
machinery  for  ccoiducting  the  first  election  in  the  enume- 
rated corporations,  we  find  that  that  machinery  is  inappli- 
cable to  corporations  first  constituted  at  any  period  subse- 
quent to  the  year  1886.  If  no  corporation  subsequently 
erected  can  have  extended  to  it  the  powers  and  provisions 
of  the  Municipal  Act,  unless  the  first  elections  are  con- 
ducted in  strict  conformity  with  the  act,  the  clauses  in  the 
statute  giving  power  to  the  Crown  to  that  effect,  will  be 
found  to  be  incapable  of  being  put  in  execution. 

The  most  important  act  preliminary  to  the  election  of 
officers  in  the  new  boroughs,  is  the  fxopeit  constitution  of 
a  burgess  list;  but  no  burgess  list  can  by  possibility  be 
made  out  in  strict  conformity  with  the  provisions  of  the 
Municipal  Corporation  Act.  That  act  (s.  20)  contains  a 
special  provision  for  xerisiiig  the  burgess  list,  applicable  to 
the  year  1886 ;  and  in  all  future  years  the  list  is  to  be 
revised  by  the  mayor  and  assessors.  But  who  are  the  assess- 
ors ?  They  are  officers  annually  elected  by  tiie  burgesses; 
so  that  the  due  revising  of  the  burgess  list  presupposes  the 
existence  of  assessors,  and  the  existence  of  assessors  presup- 
poses the  due  revision  of  the  burgess  list: — and  this  origi- 
nal defect,  if  it  be  a  defect,  will  equally  apply  to  subsequent 
elections  as  to  the  first  election;  for,  if  the  revision  of  the 
first  list  of  burgesses  is  defective,  the  election  of  assessors 
by  that  list  will  be  equally  defective,  and  the  subsequent 
revision  of  the  lists  in  a  future  year,  by  officers  defectively 
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Bxeh,o/PUa$t  facts  proved  were  sufficient  to  shew,  i,e.  were  in  reason 
V     °y'  .    sufficient  to  convince  the  jury,  that  her  Majesty  had  no 
RuTTER       power  to  grant  the  charter  upon  the  first  petition.    The 
Chapman,     exception  then  adapts  itself  to  the  language  of  the  direc- 
tion, and  its  terms  must  receive  the  same  construction :  it 
directly  affirms  what  the  direction  had  denied.     If  there 
was  any  error,  therefore,  in  the  direction,  the  exception 
must  have  hit  it. 

Upon  these  grounds,  therefore,  I  am  of  opinion  that  the 
plaintiff  in  error  is  entitled  to  a  venire  de  novo. 

There  remain,  however,  objections  to  be  considered, 
both  as  to  the  charter  and  the  plea:  and  those  which 
apply  to  the  former  may  be  subdivided  into  those  which 
go  to  the  authority  of  her  Majesty  to  grant  such  a  charter 
as  this,  and  those  which  are  more  properly  mattar  of 
detail.  The  first  of  these,  which  strikes  at  the  root  of  the 
charter,  is,  that  whereas  the  petition  was  from  a  whole 
borough,  consisting  of  nine  townships,  the  charter  is 
granted  to  six  only  of  the  nine.  Strong  reasons  are  sug- 
gested, of  expediency  and  inconvenience,  for  and  against 
this  limitation ;  but  we  have  only  to  consider  the  power 
of  the  Crown  to  make  it ;  and  it  seems  to  me  that  there 
are  words  in  the  statute  1  Vict.  c.  78,  s.  49,  on  which  this 
limitation  may  be  supported.  By  the  first  part  of  the 
section,  it  would  certainly  seem  that  a  petition  from  the 
town  or  borough,  and  a  grant  of  a  charter  to  the  petitioners, 
are  both  of  them  conditions  precedent  to  the  extension  of 
the  statutory  powers  by  the  charter ;  and  certainly  I  do  not 
feel  it  easy  to  hold  that  the  body  incorporated,  and  the 
body  to  which  the  statutory  powers  are  to  be  extended, 
must  not  be  the  same.  But  these  words  follow : — **  extend 
to  the  inhabitants  of  any  such  town  or  borough,  wUhin  the 
district  to  be  set  forth  in  such  charter,  &c.^^  These  words 
must  have  some  meaning;  and  it  is  suggested  that  they 
are  inserted,  because  it  was  necessary  for  many  of  the 
objects  of  the  statute,  that  the    borough  incorporated 
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should  be  described  by  metes  and  bounds  in  the  charter.  Exek.  of  pum, 
Bnt  if  the  grant  must  in  all  cases  necessarily  be  to  the 
whole  town  or  borough  petitioning,  I  do  not  see  the  neces- 
sity for  the  charter  going  beyond  the  language  usually 
inserted  in  charters  at  common  law^  if  I  may  use  such  a 
term  by  way  of  distinction.  But  these  words  do  not  seem 
applicable  to  such  descriptions,  nor  is  it  probable  that  they 
would  have  been  inserted,  if  no  more  was  meant  than  this. 
I  think,  therefore,  that  they  must  be  understood  as  giving 
the  Queen  a  power  to  limit  the  district  within  which 
the  statutory  powers,  extended  to  the  corporation  by  the 
charter,  were  to  be  exercised ;  and  if  so,  the  district  need 
not  be  commensurate  with  the  whole  petitioning  town  or 
borough.  And  it  is  observable,  that  in  the  first  part  of 
the  section,  the  words  are  not  "  grant  to  them"  but "  grant 
the  same/'  i.  e.  a  charter  of  incorporation ;  leaving  the  pre- 
dse  objects  of  the  grant  to  be  defined  according  to  the 
words  which  follow. 

The  two  objections  which  next  occur,  and  which  are  to 
details  in  the  charter,  I  may  conveniently  take  together ; 
and  the  principle  on  which  I  dispose  of  them  will  apply  to 
several  of  the  same  kind.  They  are,  that  the  Queen  has 
taken  upon  herself  to  appoint  days  for  the  elections  of  the 
first  mayor,  aldermen,  and  councillors,  different  from  the 
days  specified  in  the  5  &  6  Will.  4,  c.  76,  for  the  first  elec- 
tions under  that  act,  and  also  has  herself  divided  the 
borough  into  certain  described  wards,  instead  of  leaving 
that  to  be  done  by  a  barrister,  as  under  the  act  last 
mentioned.  The  answer  to  both  these  objections  is  the 
same.  The  statute  of  1  Vict.  c.  78,  s.  49,  does  not  destroy 
the  common-law  power  of  the  Crown  to  create  municipal 
corporations,  but  enables  the  Crown,  under  certain  condi- 
tions, to  extend  statutory  power  and  provisions  to  corpora- 
tions which  it  may  create.  Both  the  matters  here  objected 
to  are  within  the  Crown's  own  power.  The  Queen  might 
have  named  the  first  mayor,  aldermen,  and  councillors,  or 
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Eick.  of  Pleat,  might  have  directed  them  to  be  elected  by  tiie  body  whom 
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she  incorporates;  and  in  the  latter  case^  she  might  have 
named  the  day  for  the  election.  She  conld  not  in  the 
present  instance  have  named  the  same  days^as  specified  in 
the  act  for  the  first  elections  to  be  made  nnder  that  act^  for 
they  had  passed ;  but  if  she  could,  and  had  done  so,  it  would 
still  have  been  a  nomination  of  the  days  by  the  royal  power, 
and  not  under  the  statute;  a  voluntary  adopting  of  the 
statutory  day,  not  a  necessary  compliance  with  its  provisions. 
The  same  remark  applies  to  the  division  into  wards. 

I  come  now  to  an  objection,  founded  on  those  clauses 
of  the  charter  which  relate  to  the  formation  and  revision 
of  the  first  burgess  list ;  and  this  again  is  twofold,  first,  that 
the  Queen,  delegating  to  Mr.  Price  and  Mr.  Boshton  to 
determine  who  are  to  be  the  first  burgesses,  which  bur- 
gesses are  in  efiect  to  elect  the  first  mayor,  aldermen,  and 
council,  has  in  fact  delegated  to  Price  and  Bushton  to 
make  and  call  into  existence  the  corporation,  and  that 
such  delegation  was  illegal :  the  second  object  applies  to 
the  particular  instructions,  according  to  which  Price  and 
Bushton  are  to  perform  the  duty  imposed  on  them. 

The  first  of  these,  in  itself  a  question  of  great  import- 
ance, is  made  of  still  greater  by  the  special  ground  on 
which  it  is  rested.  It  seems  not  very  strongly  contested, 
that  the  Crown,  in  erecting  a  corporation,  may  not  give 
to  an  individual  (the  founder,  for  example,  who  is  to 
endow  it,)  the  power  to  name  the  officers  who  are  to 
govern  it,  or  the  individuals  who  are  first  to  compose 
it;  for  this,  the  Suttof^a  Hospital  Ccue,  (a),  and  Ramsojf's 
Case,  there  cited,  (p.  27,)  were  alleged  in  the  argument  as 
sufficient  authority ;  and  they  seem  to  be  so :  but  it  was 
said  these  were  cases  of  private  foundations,  and  were 
wholly  distinct  in  principle  from  the  present,  a  case  of 
municipal  incorporation,  for  the  government  of  a  large 
portion  of  the  liege  subjects  of  the  Crown.    In  this  case 

(a)  10  Rep.  33  b. 
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it  is  said  that  the  Crown  cannot  constitutionaUy  divest  Bxek.  of  pietu, 
itself  of  its  authority,  or  decline  from  its  duty,  by  de-  :  ^^^'  . 
legating  to  other  irresponsible  agents  the  nomination  of  Rutter 
the  first  corporators.  Perhaps  the  strictly  legal  answer  chapman. 
to  this  objection  may  be  deemed  too  artificial  to  be  sa- 
tisfactory on  a  constitutional  question;  the  answer,  I 
mean,  which  is  to  be  found  in  the  Sutton's  Hospital  Case, 
that  when  the  person  to  whom  the  duty  is  delegated  has 
performed  it,  the  individuals  named  do  not  come  in  under 
him,  and  derive  no];hing  firom  him,  but  all  from  the  charter 
and  the  Crown.  Yet,  if  this  principle  be  a  sound  one  in 
the  case  of  a  private  corporation,  I  cannot  see  why  it 
should  not  apply  to  a  public  corporation  equally.  It  may 
be  a  matter  of  discretion  in  what  instances  the  Crown  may 
be  advised  to  act  upon  it;  but  as  in  all  cases  of  a  public 
corporation  the  Crown  must  act  really  on  the  information 
and  by  the  agency  of  others,  even  where  in  form  it  acts 
directly  by  itself,  and  this  necessity  is  the  more  apparent 
and  pressing,  the  more  extensive  the  incorporation  is  to 
be,  I  own  it  seems  to  me  that  no  mode  can  be  suggested 
more  free  from  objection,  than  that  which  has  been  adopted 
in  this  instance,  of  defining  the  qualification,  first,  which 
the  corporators  are  to  have,  and  then  leaving  it  to  some 
selected  individuals  to  determine  who  those  are  who  pos« 
sess  it.  Mr.  Price,  in  the  present  case,  has  no  arbitrary 
power  given  to  him,  as  was  entrusted  to  the  founders  in 
the  two  cases  dted ;  the  rule  is  laid  down  for  him,  accord* 
ing  to  which  he  is  to  determine,  and  if  he  first,  and  Mr* 
Bushton  secondly,  admit  or  reject  without  being  authorized 
by  the  rule,  any  other  corporator  or  injured  individual 
will  have  their  remedy  in  the  Court  of  Queen's  Bench. 
I  may  further  observe,  as  the  question,  whether  a  course 
be  constitutional  or  not,  admits  the  argument  of  experience, 
that  this  delegation  is  only  made  for  one  turn :  whatever 
of  evil  there  may  be  in  it  is  limited  in  the  present  instance 
to  the  first  burgess  list;  after  that  time,  the  course  pre- 
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Exeh,  of  Pieat,  scribed  by  the  statute  of  William  must  be  adopted.  It  seems 
^  '  -  to  me^  therefore^  that  this  objection  cannot  be  supported. 
RuTTEa  I  pass  on  to  the  second  objection^  that  the  rule  by  which 

Chapman,  the  burgess  list  is  to  be  formedj  according  to  the  charter, 
is  incorrect,  and  such  as  the  Crown  had  no  power  to  lay 
down.  The  objection  presented  at  first  great  difficulty, 
but,  upon  consideration,  it  appears  to  me  not  insurmount- 
able. 

The  1  Vict.  c.  78,  s.  49,  empowers  the  Queen,  on  the 
petition  of  the  inhabitant  householders  of  any  borough  for 
a  charter,  if  by  the  advice  of  her  Privy  Council  she  should 
think  fit  to  grant  the  same,  to  extend  to  the  inhabitants 
of  such  borough  aU  the  powers  and  provisions  of  the  5  &  6 
Will.  4,  c.  76. 

One  of  the  provisions  of  the  5  &  6  Will.  4,  is  (by  s.  9), 
that  every  male  of  full  age,  &c.  occupying  a  house,  ware- 
house, shop,  &c.,  within  the  borough,  during,  &c.,  and  also 
during  the  same  time  having  been  an  inhabitant  house- 
holder  within  seven  miles  of  the  borough,  shall,  if  duly  en- 
rolled, be  a  burgess  of  the  borough,  and  member  of  the 
body  corporate. 

Such  petition  having  been  presented  from  Manchester, 
the  Queen,  by  the  charter,  incorporates  the  inhabitants 
of  the  borough  of  Manchester,  comprised  within  six  town- 
ships out  of  nine,  altogether  forming  the  parliamentary 
borough,  and  the  petitioning  body ;  and  she  declares,  that 
that  body  corporate,  by  that  name,  shall  have  and  exercise 
all  the  powers,  &c.  enjoyed  by  the  boroughs  named  in  the 
5  &  6  Will.  4,  c.  76,  in  the  same  manner,  and  subject  to  the 
same  provisions,  as  if  Manchester  had  been  named  in  the 
schedule  to  the  act.  It  is  to  be  observed,  that  the  charter 
seems  to  follow  the  statute  of  Victoria,  in  the  indiscrimin- 
ate use  of  the  terms  *'  inhabitant  householders''  and  '' in- 
habitants j''  reciting  a  petition  from  the  former,  and  a 
grant  to  the  latter. 

Then,  in  order  to  frame  the  first  list  of  burgesses,  i.  e.. 
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asIimdenUiiditytlielistaf thosewlioslidlbetheorisiiud  EsrdL^Pkmt^ 
memben  of  the  bodj  oarpcmile,  the  Queen  i^points  Dmrid         ^^^* 
Price  to  make  out  a  list  of  all  inhabitant  hooseholdos 
within  the  said  boroogfa,  who  shall  possess  the  qoalifica* 
tions  leqviied  bj  the  5  &  6  WilL  4,  c.  76. 

It  is  dear  nptm  this  statement,  that  Daiid  Price  could 
not  inclnde  in  the  list  of  burgesses  a  man  otherwise  qua- 
lifiedy  occupying  a  warehouse,  &c,  within  the  six  townships, 
but  being  an  inhabitant  householder  out  of  them,  and 
within  seren  miles.  From  the  original  incorporation,  there- 
fore, win  be  excluded  a  class  of  persons,  who  by  the  5  &  6 
WilL  4,  c.  76,  are  made  members  of  CTcry  corporation  in 
the  schedule  of  that  act. 

Two  questions  arise;  Ist,  can  the  Queen  make  such  an 
incorporation,  and  at  the  same  time  avail  herself  of  the 
1  Vict.  c.  78,  s.  49 ;  in  other  words,  is  this  a  defect  in  the 
original  scheme,  which  vitiates  the  charter;  2ndly,  what 
persons  will  it  be  the  duty  of  the  town-derk  and  mayor, 
&C.  to  enroll  on  the  burgess  list  under  any  succeeding 
formation  and  revision  of  it?  The  answer  to  the  second 
may  affect  the  answer  to  the  first  question,  and  therefore 
should  be  first  ascertained. 

Now  assuming  the  body  to  have  come  into  existence  de 
facto,  and  the  regular  day  to  have  come  round  for  making 
the  new  burgess  list,  I  conceive  thetown-clerk  could  only 
have  looked  to  the  9th  section  of  the  first  act,  and  must 
have  put  on  the  list  all  claimants  entitled  under  that  sec- 
tion. It  would  no  more  have  been  an  objection  to  A.  B., 
that  he  had  been  properly  omitted  by  Mr.  Price  in  the 
former  year,  i.  e.  that  he  had  not  been  an  original  mem- 
ber of  the  body  corporate,  than  it  would  have  been  to 
any  householder  within  seven  miles  of  an  old  scheduled 
corporation,  otherwise  qualified,  that  by  the  original  char- 
ter of  that  corporation  he  was  not  one  of  the  body  corpo- 
rate. The  cases,  in  fact,  would  be  the  same.  Edward  I. 
(let  me  suppose)  incorporates  the  inhabitant  householders. 
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£Mdk.  tf  Pleas,  OT  persons  possessing  any  other  prescribed  qualification, 
^^^-  within  the  city  of  B.  The  statute  5  &  6  WiD.  4  says,  that 
all  persons  occupying  a  shop  within  the  borough,  and  being 
an  inhabitant  householder  within  seven  miles,  shall  be 
burgesses.  So  here,  her  Majesty  grants  a  charter  to  the 
inhabitant  householders  within  the  borough,  possessing  cer- 
tain qualifications;  the  statute  1  Vict.  c.  78,  enables  her  to 
extend,  and  she  has  extended,  the  provisions  of  the  same 
5  &  6  Will.  4  to  the  persons  so  incorporated:  then,  as  soon 
as  the  burgess  list  comes  to  be  made  out  afiresh  under 
the  latter  statute,  it  will  take  in  all  persons  having  the 
same  qualifications,  who  occupy  shops,  &c.,  and  are  in* 
habitant  householders  within  seven  miles  of  the  borough. 

If,  then,  this  be  a  defect  in  the  charter,  it  is  not  one  of 
perpetual  duration ;  it  will  not  keep  in  permanent  exist- 
ence a  corporate  body,  enjoying  the  powers  given  by  the 
statute,  but  not  constituted  according  to  its  provisions. 

But  is  it  any  defect  at  all?  They  who  assert  that  it  is, 
seem  to  assxmie  that  the  body  corporate,  as  it  comes  into 
existence  by  the  charter,  must  be  in  all  respects,  as  to  its 
component  parts,  the  same  before  the  provisions  of  the 
statute  are  extended  to  it  as  after;  and  this  assumption 
seems  made,  because  the  extension  must  be  by  the  char- 
ter itself;  whence  it  is  taken  for  granted,  that  the  incor- 
poration, and  the  takiiig  effect  of  the  extension,  must  be 
concurrent  in  time.  But  do  the  words  of  the  1  Vict.  c.  78, 
s.  49,  require  this?  or  does  the  closest  analogy  which  can 
be  had  recourse  to,  the  case,  namely,  of  scheduled  corpo- 
rations, make  it  reasonable  to  construe  them  so?  The 
words  themselves  import  an  incorporation  first;  a  body 
brought  into  existence,  and  then  an  extension  to  that  body 
corporate,  by  a  power  beyond  that  of  the  prerogative,  of 
something  which  the  mere  act  of  incorporation  did  not  and 
could  not  give  it.  The  case,  moreover,  of  an  old  corporation 
was  in  many  instances  precisely  this — that  by  the  9th 
section  of  5  &  6  Will.  4,  c.  76,  a  new  class  of  members,  not 
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contemplated  by  the  original  charter,  became  ingrafted,  ^»dL  rf  PUat, 
and  acquired  the  corporate  franchises.  ^      ^   ^ 

Let  me  put  this  case — ^that  upon  the  petition  in  question  Rottbr 
the  Queen  had  incorporated  the  whole  petitioning  borough,  Cbapm ah. 
and  had  made  every  inhabitant  householder  by  name  a 
burgess;  and  then,  in  the  very  terms  of  the  49th  section  of 
1  Vict.  c.  78,  had  extended  the  provisions  of  the  5  &  6 
Will.  4,  c.  76,  to  the  burgesses  so  named  and  incorpo« 
rated;  on  this  supposition  the  very  same  difficulty  would 
have  existed  which  I  am  now  considering;  yet,  as  she 
would  have  clearly  done,  in  the  first  step,  no  more  than 
her  prerogative  warranted,  and  in  the  latter  exerdsed 
neither  more  nor  less  than  the  powers  given  her  by 
the  statute,  could  the  objection  have  availed?  Does  it 
not  foUow,  that  in  a  new  corporation,  the  first  liit  of  bur- 
gesses may  be  confined  to  the  inhabitant  householders 
within  the  borough,  though  others  may  come  in  after- 
wards, when  the  burgess  Ust  comes  to  be  re-made  under 
the  statute? 

Hitherto  I  have  assumed,  that  upon  the  statutory,  or 
rather  second  and  subsequent  revisions  of  the  burgess  liit, 
the  inhabitant  householders  within  seven  miles  must  be 
included;  this  also  is  part  of  the  assumption  of  the 
objectors,  and  it  is  a  necessary  part  of  the  objection.  But 
is  this  a  necessary  construction  of  the  words  of  the  49th 
section,  substantially  inserted  into  the  charter?  The 
Queen  grants  to  the  body  corporaie,  i.  e.  the  inhabitant 
householders  within  the  district,  ''to have  and  exercise  all 
the  powers,  authorities,  immunities,  and  privileges  which 
are  now  held  and  enjoyed  by  the  several  boroughs  named 
in  the  said  act,  in  the  like  manner,  and  subject  to  the 
same  provisions,  as  fiilly  and  as  amply,  to  all  intents  and 
purposes,  as  if  the  said  borough  of  Manchester  had  been 
included  in  the  schedule  to  that  act  annexed.^'  These 
words  may  be  satisfied,  by  extending  to  the  body  corporate, 
the  object  of  the  grant,  aU  such  powers,  &;c.  as  are-  applica-  "  "^"^ 
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EmA,  tf  Pkat^  ble  to  an  existing  body  corporate,  and  there  is  no  neoes- 
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sitj  for  holding,  nay,  there  may  be  some  difficulty,  some 
force  put  npon  the  words,  in  holding,  that  they  include 
powers,  &c.  by  which  a  new  class  of  members  is  to  be 
added  at  a  subsequent  period  to  the  corporate  body.  It  is 
unnecessary  to  affirm  what  is  the  true  construction  of  the 
words ;  if  the  new  class  must  be  admitted,  the  difficulty  is 
not  serious  in  law ;  if  it  must  not  be,  the  difficulty  does 
not  exist  in  ftct.  On  the  whole,  therefore,  I  conclude  that 
the  objection  to  the  charter,  founded  on  the  formation  of 
the  first  burgess  list,  ought  not  to  prevail. 

Lastly,  it  is  urged  that  the  constitutional  power  is 
exceeded  by  that  part  of  the  charter  which  appoints  Mr. 
Bushton  to  reyise  the  burgess  Ust ;  inasmuch  as  the  Crown 
has  thereby  erected  a  court  not  proceeding  according 
to  the  common  law,  which  can  only  be  done  by  the  legis- 
lature. If  this  objection  were  founded  in  fact,  and  the 
consequence  were  to  follow,  that  the  first  burgess  list  had 
been  revised  (for  the  objection  only  applies  to  the  revision) 
by  an  officer  exercising  unconstitutional  powers,  I  am  not 
prepared  to  say  that  the  charter  would  thereby  be  wholly 
vacated ;  but  I  do  not  think  it  necessary  to  examine  this 
point,  because  it  seems  to  me  that  the  objection  does  not 
exist  in  fact.  The  charter  merely  directs  Mr.  Bushton  to 
revise  the  list  *'in  the  manner  directed  in  the  said  Act  for 
regulating  Municipal  Corporations.'^  These  are  veiy 
general  words :  they  direct  him  to  discharge  the  duty  cast 
upon  him  with  attention  to  a  model  that  was  then  well 
known,  and  which,  so  far  as  he  could  legally  do  it,  would 
be  convenient  for  him  to  follow;  but  there  is  nothing 
which  compels  him  to  do  anything  illegal,  and  we  must 
not  force  words  beyond  their  necessary  import  for  the 
sake  of  making  them  objectionable. 

I  believe  no  objection  to  the  charter  remains  now  un- 
considered, which  does  not  range  itself  with  one  or  other 
of  those  disposed  of.    In  going  through  them,  I  have 
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unavoidably  run  to  greater  length  than  I  intended  or  Exeh.  of  PUas, 
wished^  and  therefore  I  have  omitted  purposely  other  argu-     ^  ^^^'  ^ 
ments  which  had  occurred  to  my  mind^  leading  to  the       Rutter 
same  conclusion.      Upon    the    whole^    I  have  satisfied      chapman. 
myself^  as  completely  as  I  could  hope  to  do  on  a  subject 
so  full  of  various  points,  and  presenting  so  many  real  diffi- 
culties, that  no  defect  has  been  made  out  in  the  charter 
which  would  justify  me  in  holding  it  void. 

Still,  however,  there  remains  an  objection  urged  against 
the  plea ;  that  in  alleging  the  petition  from  the  town  council 
for  a  separate  court  of  quarter  sessions,  it  only  avers  that  it 
set  forth  ^'  the  matters  in  and  by  the  said  act,  &c.  in  that 
behalf  required  and  directed,^'  without  stating  in  detail  the 
particulars.  This  objection  must  now  be  considered  as  if 
it  arose  on  general  demurrer,  and  if  the  pleading  be  good 
in  substance,  cannot  avail.  I  do  not  go  through  the  nu- 
merous cases  cited  on  either  side  in  this  part  of  the  argu- 
ment. The  question  seems  to  me  to  be  one  of  principle. 
I  have  always  understood  it  is  no  substantial  objection  to 
an  issue,  that  it  raises  for  the  jary  a  question  mixed  up  of 
.law  and  fact.  The  issues  most  frequently  raised  are  such, 
and  from  the  nature  of  things  must  be  such.  I  have  also 
always  understood,  that  where  particulars  going  to  form  a 
conclusion  of  fact  are  to  be  found  in  any  other  part  of  the 
pleadings,  or  in  a  public  act  of  Parliament,  of  which  the 
Court  must  take  judicial  cognizance,  it  is  not  a  defect 
in  substance,  if  those  particulars  are  not  set  out  in  detail 
in  the  pleading  which  relies  on  them,  but  alleged  by  way 
of  reference ;  for  that  which  is  so  referred  to  is  in  sub- 
stance alleged.  All  that  can  be  alleged  against  that  aver- 
ment falls  within  these  two  rules.  It  does  not  content 
itself  with  stating  that  the  council  duly  petitioned,  which 
would  certainly  not  be  enough,  for  that  would  call  on  the 
jury  to  decide  what  was  a  proper  petition;  but  it  says  that 
the  petition  contained  aU  the  particulars  which  the  statute 
requires  and  directs.     Here  is  an  issue  to  be  found  by  a 
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BtdL  tf  Pkas,  oomparison  of  the  allegalions  of  the  petition  with  the 
requirements  of  the  statute.  The  Judge  is  to  direct  the 
jury  as  to  the  latter^  subject  to  exceptions  and  revision  by 
a  court  of  error,  if  he  misinforms  them :  they  are  to 
examine  for  themselves  as  to  the  former;  and  their  verdict 
win  be  compounded  of  both.  I  see  no  difficulty  in  tra- 
versing such  an  averment,  and  therefore  I  think  the  objec- 
tion falls  to  the  ground. 

Williams,  J. — ^This  was  an  action  on  the  case  for  dis- 
turbing the  plaintiff  in  his  office  of  coroner  for  the  county 
of  Lancaster. 

The  defence,  in  substance,  is  that  the  defendant  did  the 
act  complained  of  in  execution  of  his  duty  as  coroner  of 
the  borough  of  Manchester,  to  which  office  the  defendant 
claims  to  have  been  duly  appointed.  The  plea  states,  that 
after  the  passing  of  the  5  &  6  Will,  4,  c.  76^  and  1  Vict.  c.  78, 
"  the  inhabitant  householders  of  the  borough  of  Manchester 
petitioned  the  Queen  to  grant  to  them  the  said  inhabitant 
householders  a  charter  of  incorporation ;  that  notice  of  the 
petition  being  taken  into  consideration  by  the  Privy  Conn-, 
cil  was  published  in  the  London  Gazette;  that  it  was 
taken  into  consideration  by  the  Privy  Council,  who  advised 
the  Crown  to  grant  it,  and  that  it  was  granted  accordingly 
in  the  manner  therein  stated,  and  accepted  by  the  said 
inhabitants  of  the  said  borough,  comprised  within  the  dis- 
trict therein  specified;  that  the  town  council  petitioned 
the  Queen  for  a  separate  court  of  quarter-sessions,  which 
was  granted,  whereupon  the  town  council  appointed  the 
defendant  coroner  for  the  said  borough. 

The  replication  sets  out  upon  oyer  the  charter  of  incor- 
poration, and  grant  of  a  separate  court  of  quarter  sessions, 
in  extenso;  and  then  states,  ''that  the  inhabitant  house- 
holders of  the  borough  of  Manchester  did  not  petition  her 
most  gracious  Majesty  to  grant  to  them  the  said  inhabitant 
householders  a  charter  of  incorporation,  and  that  such 
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charter  was  not  duly  accepted  and  received  by  the  inhabi-  Bxeh,  rf  Pieai, 
tants  of  the  said  borough  of  Manchester''  modo  et  form&;     v-lfjl^ 
upon  which  issue  was  joined.  Rutter 

And^  upon  the  trial  of  that  issue^  a  bill  of  exceptions  was  Cuapmav. 
tendered  to  the  direction  of  the  learned  Judge^  which  raises 
the  first  question  for  our  consideration;  the  second  being, 
whether,  as  the  whole  record  is  brought  before  us,  the  title 
of  the  defendant,  as  coroner  of  the  borough  of  Manchester, 
does  thereupon  appear  to  be  duly  established  in  point  of 
law. 

With  a  yiew  of  coming  to  a  correct  decision  upon  the 
first  question,  it  is  necessary  to  advert,  with  particularity, 
to  the  precise  state  of  the  case  before  the  learned  Judge'; 
— what  evidence  was  tendered  before  him,  and  in  what 
manner;  what  was  his  direction,  and  the  nature  of  the 
exception  thereto.  Now,  from  the  bill  of  exceptions  it 
appears,  after  some  preliminary  statement  of  a  requisition 
to  the  boroughreeve  and  constable  of  Manchester  to  call  a 
meeting  of  the  "rate-payers"  to  consider  the  propriety  of 
petitioning  the  Queen  for  a  charter,  of  a  meeting  having 
been  held,  and  a  committee  appointed  to  draw  one  up-— 
''that  a  petition  was  signed  by  4000  inhabitant  house- 
holders, the  greater  part  being  rate-payers  and  inhabitant 
householders  of  the  district  mentioned  in  the  charter,  the 
same  not  being  a  majority  of  the  inhabitant  householders, 
the  whole  number  being  48,000;  that  such  petition  was 
presented,  and  referred  to  the  Privy  Council,  and  the 
charter  granted  and  accepted  as  in  the  plea  alleged.''  The 
bill  of  exceptions  then  states,  that  the  plaintiff  gave  in 
evidence — ''that  6000  such  persons  as  aforesaid,  after  the 
first  petition  had  been  presented  to  her  Majesty,  and  before 
the  day  for  taking  it  into  consideration  by  the  Privy 
Council,  petitioned  her  Majesty  not  to  grant  the  charter 
in  question;"  whereupon  the  Judge  declared  his  opinion  to 
the  jury,  that  "notwithstanding  such  petition  as  last  afore- 
said,  her  Mtgesty  had  authority  and  power y  on  the  recom" 
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Sxeh.  «/  Pieai,  mendotion  of  her  Privy  Council,  to  grant  the  said  charter  as 
'  '  on  the  first-mentioned  petition,  by  virtue  of  the  statute  in  thai 
RuTTER  case  made  and  provided,  and  with  that  direction  l^  the  case 
Chapman,  to  the  Jury.  Whereupon  the  cotuuel  for  the  plaintiff  ex- 
cepted to  the  said  opinion  and  direction  of  the  said  Judge 
on  the  said  issue,  and  insisted,  that  the  facts  proved  were 
sufficient  to  shew  that  her  Mcfjesty  had  no  authority  or  power 
to  grant  such  charter  as  aforesaid,  upon  thejirst-mentioned 
petition.*' 

And  upon  this  first  question,  as  there  was  a  total  disa- 
greement, in  the  course  of  the  argument,  as  to  what  actually 
was  the  direction  of  the  learned  Judge,  I  think  it  right  to 
state  at  the  outset,  that  I  entirely  agree  in  the  opinion 
with  (I  believe)  the  whole  of  my  learned  Brothers,  that 
we  are  bound  to  look  at  what  appears  from  the  record  to 
have  been  propounded  to  the  learned  Judge  at  the  trial, 
his  direction  thereon,  and  the  precise  exception  thereto, 
without  noticing  any  other  facts  or  circumstances  what- 
ever. It  was,  indeed,  contended  by  the  plaintiff's  counsel 
throughout,  that  the  direction  in  substance  was,  that  proof 
of  the  first-mentioned  petition,  under  the  circumstances 
above  set  forth,  did  ipso  facto,  as  a  matter  of  law,  satisfy 
and  establish  the  affirmative  of  the  issue  cast  upon  the 
de^ndant;  and  if  such  had  appeared  from  the  bill  of  ex- 
ceptions itself  to  have  been  the  direction  of  the  learned 
Judge,  my  conclusion  would  have  been  very  different  from 
that  at  which  I  have  now  arrived ;  because  I  am  quite  sa- 
tisfied, that  the  fact  of  a  petition  having  been  presented  to 
the  Queen,  upon  which  there  is  a  precise  issue,  if  required 
to  have  been  so  submitted,  ought  to  have  been  decided  by 
the  jury,  and  by  none  other  whatsoever;  and  for  such  pur- 
pose, that  the  first-mentioned  petition,  with  the  accom- 
panying circumstances,  ought  to  have  been  submitted  to 
their  consideration. 

But  from  the  bill  of  exceptions  I  cannot  collect  that 
any  request  was  made  to  submit  such  question  to  the 
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jury,  and  refused  bv  the  learned  Judge,  and  that  therefore  Bxek.  of  Pieat^ 

there  was  an  exception  to  his  opinion.     On  the  contrary,     ^   "^*'   . 

we  find  that  the  exception  was,   (not  that  the  learned       Rvtter 

Judge  had  taken  npon  himself  to  decide  as  a  matter  of     chapman. 

law,  but)  ^'that  the  facts  proved  (or,  in  other  words,  the 

second  petition  by  the  larger  number)  were  sufficient  to 

shew  that  her  Majesty  had  no  authority  or  power  to  grant 

such  charter  upon  the  said  first-mentioned  petition;'*  whereas, 

in  my  opinion,  such  second  petition,  of  itself  and  without 

more,  necessarily  had  no  such  effect ;  and  that  is  all  that, 

from  the  bill  of  exceptions,  the  learned  Judge  appears  to 

have  decided.   I  cannot  therefore  say  that  anything  wrong 

was  done.    But  now,  having  heard  the  judgment  of  my 

Brother  Coleridge,  I  beg  leave  to  say,  that  if  I  had  thought 

(as  he  does)  that  the  question  as  to  the  direction  of  the 

learned  Judge,  as  objected  to  by  the  plaintiff's  counsel  in 

argument,  had  been  raised,  I  should  have  arrived  at  the 

same  conclusion. 

I  come  now  to  the  second  question,  which  is,  I  believe, 
admitted  on  all  hands  to  be  one  of  equal  importance  and 
difficulty. 

By  the  7  Will,  4  &  1  Vict.  c.  78,  s.  49,  it  is  enacted, 
that  if  there  be  such  a  petition  as  has  been  before  no- 
ticed, it  shall  be  lawful  for  the  Crown  to  grant  a  charter 
to  any  town  or  borough,  and  to  extend  to  its  inhabitants, 
**  within  the  district  to  be  set  forth  in  such  charter,''  all  the 
powers  and  provisions  of  the  Municipal  Corporation  Act, 
5  &  6  Will.  4,  c.  76.  From  which  it  appears,  that  the 
Crown  is  thereby  enabled  to  create  a  corporation  with 
larger  powers  than  would  be  within  the  competence  of  its 
unaided  prerogative.  I  allude,  of  course,  to  the  power  of 
taxing,  which,  under  the  latter  act,  may  be  resorted  to  in 
aid  of  the  borough  fund,  if  requisite.  Therefore,  although 
the  general  power  of  the  Crown  to  create  corporations  has 
been  in  no  degree  questioned, — ^but  the  contrary;  yet,  for 
the  purpose  of  creating  such  a  corporation  as  is  described 
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Etek,  9l  Pka$t  in  the  said  49tli  section,  and  also  in  the  charter  itself,  it 
1841 

was  requisite  it  should  be  such  a  one  as  would  admit  of 

having  the  said  powers  and  provisions  of  the  Municipal 
Corporation  Act  engrafted  upon  it.  And  this^  in  my  opin- 
ion, has  created  the  difficulty, — arising  firom  the  question 
whether  such  purpose  has  been  effected  by  legal  means, — 
a  difficulty,  I  must  add,  which  the  two  very  learned  and 
able  aji^uments  addressed  to  us  have  not  had  the  effect  of 
removing. 

The  charter  itself  (which  I  now  throughout  assume  to 
have  been  founded  on  a  valid  petition),  in  conformity  to 
the  remarks  just  made,  professes  to  rest,  for  its  authority, 
upon  the  prerogative  of  the  Crown  ofid  the  provisions  of 
the  Municipal  Corporation  Act,  and  not  upon  the  former 
only.    It  then  proceeds  to  incorporate  the  inhabitants  of 
the  borough  of  Manchester,  within  certain  limits  (to  be 
hereafter  more  particularly  noticed),  under  the  title  of 
the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Manchester,  in  the  county  of  Lancaster,  with  the  same 
powers  and  provisions  as  the  boroughs  named  in  the 
Municipal  Corporation  Act,  as  fully  as  if  it  had  been  in- 
cluded in  the  schedule  to  the  same.    After  some  regula- 
tions, not  material  to  the  present  purpose,  it  directs, ''  that 
David  Price,  Esq.,  do,  on  the  29th  of  October  in  the  present 
year,  make  out  an  alphabetical  list  of  all  inhabitant  house- 
holders within  the  said  borough,  who  shall  possess  the  qua* 
lifications  required  by  the  said  Municipal  Corporation  Act 
to  be  possessed  by  burgesses  of  any  of  the  boroughs 
enumerated  in  the  said  act.    And,  in  order  to  under- 
stand the  importance  of  the  duty  thus  devolved  upon  David 
Price,  it  is  necessary  to  consider  the  object  and  use  of  the 
said  burgess  list.    It  is,  in  one  word,  to  determine  who 
are  to  compose  the  great  body  of  the  corporation,  all  per- 
sons not  upon  that  list  being  actually  excluded  from  it : 
a  copy  of  the  said  list  is,  by  the  15th  section  of  the  5  &  6 
Will.  4,  to  be  open  for  inspection  in  the  manner  prescribed; 


HILARY   VACATION,  4  VICT.  65 

and,  by  the  22iid  section,  sncli  list,  when  revised,  is  to  be  Bxch.  0/  PUat, 
the  roll,  to  determine  who  are  to  rote  at  certain  elections  ^  1841^ 
therein  specified.  Of  the  extensive  nature  of  the  inquiry 
some  judgment  may  be  formed,  when  it  is  recollected  that, 
by  the  9th  section  of  the  said  act,  persons  possessing  cer- 
tain property  may  be  enrolled,  though  living,  not  within 
the  borough,  but  within  seven  miles  of  it,  if  they  have  been 
rated  and  paid  to  the  relief  of  the  poor  within  a  certain 
time.  Again,  aliens  may  not  be  enrolled,  nor  persons 
who  have  received  parochial  relief  within  a  time  limited. 
These  particulars  are  enumerated  for  the  purpose  of  shew- 
ing that  the  duty  deputed  to  Price  is  nothing  like  minis- 
terial or  formal ;  but  that,  for  its  due  execution,  much 
labour  and  inquiry  are  obviously  indispensable.  I  come 
now  to  his  means : — By  the  16th  section  of  this  Municipal 
Corporation  Act,  the  overseers  are  directed  to  make  out 
the  burgess  list,  and  they,  it  must  be  admitted,  have  the 
means  of  doing  it.  TTiey,  by  reference  to  authentic  docu- 
ments of  their  own  making,  or  at  least  in  their  custody, 
can  prepare  such  a  list  possessing  the  requisite  qmilifica- 
tion.  By  the  assessment  of  the  inhabitants  to  the  relief 
of  the  poor,  they  do  know  who  has  a  right  to  be  placed  on 
the  list,  as  being  rated  and  having  paid  to  the  relief  of  the 
poor.  But  as  to  Price,  it  is  not  so  with  him.  He  cannot 
be  acquainted  with  the  particular  cases  of  48,000  indivi- 
duals ;  he  musi  seek  for  information  from  others,  or  from 
reference  to  books  in  the  possession  of  the  parochial  autho- 
rities. Tet  I  can  discover  no  provision  to  empower  him 
'to  command  the  attendance  of  a  single  person,  or  the  pro- 
duction of  a  single  book  or  document.  Nor  do  I  see  how 
Mr.  Price  is  compellable  to  act  if  he  should  have  declined 
the  duty.  Nevertheless,  under  such  circumstances,  no 
control  is  left  in  the  Crown, — ^no  power  of  adoption,  or 
rejection,  or  modification ; — ^the  deputation  is  absolute  and 
complete.  It  has  however  been  contended,  (and  from 
-the  reception  which  it  has  met  with,  I  must  presume  that 
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EobL  wf  PUm,  there  is  nrnch  weight  in  the  argument),  that,  although  it 
^  '  -  be  true  ''that  none  but  the  king  alone  can  create  a  cor- 
RoTTBA  poration/'  and  although  this  be,  as  I  believe  it  is  undoubt* 
Cfl AFMAx.  edlj,  one  of  the  most  important  branches  of  the  prerogatiye, 
the  deputation  in  question  may  be  defended  upon  the 
principle,  that  the  king  may  permit  a  subject  to  name  the 
persons  and  powers  of  the  corporation  when  created,  for 
that  the  king  still  does  it,  inasmuch  as  ''qui  facit  per 
alinm,  per  se  ipsum  facere  videtur,^' — a  homely  maxim,  in 
my  opinion,  to  apply  to  such  a  subject,  however  applicable 
to  cases  of  agency  in  ordinary  transactions  between  A. 
and  B.  It  is  true,  that  in  Ramsey's  case,  reported  at 
length  in  10  Bep.  27,  where  it  was  held  that  the  words  of 
the  letters  patent  were  sufficient  to  create  a  chantry  "  secun- 
dum ordinationem  per  B.  Ramsey  fiendam,'^  it  was  also 
held  that  the  nomination  of  the  first  chaplain  to  pray  for 
the  souls  of  Ramsey  and  his  trife  might  weU  be  by  the  said 
Bpamsey,  and  not  by  the  king;  and  that  in  the  case  of 
Sutton's  Hospital,  (reported  in  the  same  book,  and  in 
which  Ramsey's  case  is  given  at  length),  the  said  hospital 
having  been  incorporated  by  letters  patent,  it  was  decided 
that  the  authority  deputed  thereby  to  Sutton  might  weU 
be  sustained.  It  is  to  be  observed,  that  in  the  passage  in 
Blackstone,  to  which  we  were  referred  (1  Bla.  Comm.  474),  it 
is  said  that  a  contrary  doctrine  had  formerly  prevailed.  But, 
independent  of  this,  I  cannot  think  that  in  Ramsey's  case, 
in  which  the  purpose  was  purely  private,  and  for  which  a 
consideration  had  been  paid,  the  nomination  of  the  first 
chaplain,  or  in  the  case  of  Sutton,  where  a  charitable  pur- 
pose was  intended,  (so  declared  in  the  letters  patent),  and 
everything  to  execute  that  purpose  was  to  be  done  upon  the 
estate,  and  (as  the  letters  patent  repeatedly  recite) "  at  the 
only  costs  and  charges  of  the  said  Sutton,''  the  nomination 
by  him  of  the  first  master,  bears  any  resemblance  to  the 
authority  deputed  in  the  present  instance.  I  must  say, 
that  I  am  not  satisfied  with  the  correctness  of  the  in- 
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ference  attempted  to  be  drawn  from  these  aatlioiities,--^and  E^eh.  of  PUat, 
I  am  aware  of  none  other.  I  cannot  discover  the  similarity  ^  ^^^' 
between  those  cases  and  the  present,  in  which  a  great  poli- 
tical measure  is  contemplated,  affecting  interests  so  various 
and  extensive, — the  prerogative  of  the  Crown  and  the  pub- 
lic welfare.  If,  indeed,  the  proceeding,  which  I  have  been 
considering,  had  been  preliminary,  and  there  had  been  any 
subsequent  adoption  by  the  Crown,  the  case,  in  my  opinion, 
would  have  been  widely  different.  Seeing,  however,  that 
the  creation  of  corporations  is  an  undoubted  branch  of  the 
royal  prerogative,  I  think  that  the  delegation  of  a  dtscre- 
tionary  power  (for  such,  for  the  reasons  I  have  before  given, 
I  must  consider  this  to  be) — a  power,  too,  of  such  import- 
ance and  magnitude  as  to  have  the  effect  of  bringing  the 
corporation  into  practical  existence,  trenches  upon  the  pre- 
rogative, and  is  an  abridgment  of  it,  and  that  the  charter 
itself  is,  therefore,  illegal  and  void. 

This  being  the  result  of  the  best  opinion  I  have  been 
enabled,  upon  consideration,  to  form  upon  this  part  of  the 
case,  I  do  not  consider  it  needful  to  occupy  time  by  exam- 
ining the  revising  powers  confided  to  Mr.  Aushton.  Nor 
shall  I  advert,  seriatim,  to  the  objections  which  were  made 
in  argument,  not  before  noticed,  because  I  have  not  felt,  as 
to  any  of  them,  (and  amongst  the  rest  I  include  the  form  of 
the  allegations  in  the  plea,  ahready  noticed  by  two  members 
of  the  Court)  an  insuperable  difficulty.  There  is  one 
exception,  however,  in  respect  of  the  objection  which  was 
made  to  the  limits  of  the  corporation,  as  defined  by  the 
charter,  and  the  persons  to  whom  the  privileges  of  the  cor- 
poration are  thereby  made  to  extend.  By  the  49th  sect,  of 
7  Will.  4  &  1  Yict.  c.  78,  it  is  enacted  (as  has  already 
been  observed),  that  the  charter,  thereby  to  be  granted,  is 
''  to  extend  to  the  inhabitants  of  any  town  or  borough 
within  the  district  to  be  set  forth  in  such  charter. '*  And  ac- 
cordingly, the  charter  does  define,  with  great  precision,  the 
boundaries  of  the  borough  of  Manchester,  and  declares 
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KjcdL  rf  PUas,  '^  that  theinliabitants  of  the  borough,  eompriged  wiihin  the 


1841. 


Umita  iherdnbtfare  described,  and  their  suocessors,  shall  be 
Butter  ^ne  body  poUtic  and  corporate/'  under  the  name  and  title 
CBArxAE.  beCore  mentioned.  And  the  limits  before  described  are '^  the 
district  within  nine  townships  therein  enumerated,  which 
(it  is  added)  comprise  the  boundaries  of  the  parliamentary 
borough  of  Manchester,  as  the  same  were  settled  and  deter- 
mined by  an  act  passed  in  the  2nd  and  8rd  years  of  his  late 
Majesty,  intituled  'An  Act  to  settle  and  describe  the  Divi- 
sions of  Counties,  and  the  Limits  of  Cities  and  Boroi^^hs 
in  England  and  Wales,  in  so  ftr  as  respects  the  Election  of 
Members  to  serve  in  Parliament/  "  But  by  the  9th  section 
of  the  Municipal  Corporation  Act,  it  is  provided  that  per- 
sons who,  at  a  time,  and  subject  to  certain  restrictions, 
therein  specified,  and  before  alluded  to  in  the  observations 
made  upon  a  former  part  of  this  case,  "  have  occupied  any 
house,  warehouse,  counting-house,  or  shop,''  if  duly  en- 
rolled as  prescribed,  shall  be  burgesses  of  the  borough  and 
members  of  the  body  corpcnrate,  if,  during  such  occupation, 
they  shaQ  have  been  inhabitant  householders  of  the  said 
borough,  or  within  seven  miles  of  the  same.  Except,  there- 
fore, such  inhabitant  householders  as  are  last  mentioned, 
who  have  resided  not  in  the  borough,  as  expressly  defined 
by  the  charter,  though  within  seven  miles  from  it,  can  be 
deemed  "  inhabitants  of  the  borough"  they  are  virtually 
excluded  from  the  incorporation,  though  by  the  said  9th 
section,  in  terms,  entitled  to  it. 

It  is  true  that  Lord  Coke,  in  his  reading  upon  the 
Statute  of  Bridges,  explains  that  the  word  *'  inhabitants'' 
may  have  different  meanings,  and  may  be  applicable  to 
persons  differently  circumstanced,  and  particularly  as  to 
the  actual  residence.  The  meaning  of  the  word,  in  each 
case,  must,  however,  be  determined  in  a  great  degree  by 
the  subject  to  which  it  is  applied.  In  the  present  instance, 
the  word  is  used  in  reference  to  a  certain  district,  carefully 
and  specifically  defined.    And,  so  considering  it,  I  much 
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doubt  (and  I  do  not  think  it  necessary  to  say  more  upon  this'  Bxek.  of  puom^ 
point)  whether  the  word  "  inhabitants/'  in  this  charter,  can  ^  *^^' 
be  properly  understood  as  applicable  to  persons  resident  out 
of  the  limits  of  the  borough  itself,  so  limited  and  prescribed. 
And  if  not,  persons  entitled  by  law  are  excluded  by  the  char- 
ter, and,  for  that  reason  also,  I  should  think  it  would  be  void. 
Upon  the  whole,  I  am  of  opinion  that  there  shotdd  be 
judgment  for  the  plaintiff  in  error. 

Fattsson,  J. — ^In  this  case  two  questions- arise.  First, 
whether  the  direction  of  the  learned  Judge  before  whom 
the  cause  was  tried  was  correct  or  not.  Secondly,  whe- 
ther, upon  the  whole  record,  the  title  of  the  defendant  as 
coroner  of  the  borough  of  Manchester  is  made  out.  If  the 
latter  of  these  questions  be  decided  in  the  negative,  the 
former  will  become  immaterial;  but  as  it  appears  to  me 
that  the  latter  question  ought  to  be  decided  in  the  aflSrm- 
ative,  it  is  necessary  to  consider  the  former  question  also. 
.  The  defendant's  plea  states,  that,  after  the  passing  of  the 
1  Vict.  c.  78,  the  inhabUani  householders  cf  Manchester  did 
petition  the  Crown  to  grant  to  them,  the  said  inhabitanis, 
a  charter  ofinoorporation;  also,  that  notice  of  the  petition 
being  taken  into  consideration  by  the  Privy  Gouncil  was 
published  in  the  London  Qaeette,  that  it  was  taken  into 
consideration  by  the  Privy  Council,  who  advised  the  Crown 
to  grant  it,  and  that  a  charter  was  accordingly  granted  to 
the  inhabitants  of  the  borough  of  Manchester,  with  the 
exception  of  the  townships  of  Newton,  Harpurhey,  and 
Bradford.  It  then  sets  out  the  charter,  and  states  that 
the  same  was  duly  accq>ted  and  received  by  the  said 
inhabitants  of  the  said  borough  of  Manchester,  comprised 
within  the  said  district ;  and  proceedings  were  taken  under 
it  to  bring  the  corporation  into  active  existence.  It  then 
states  that  the  town  council  were  desirous  that  a  separate 
court  of  quarter  sessions  of  the  peace  should  be  holden  in 
and  for  the  said  borough^  and  did  duly  signify  the  same 
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EtdL  tf  Pkch  hj  petition  to  her  said  Majesty  in  council,  setting  forth 
,  ^^y  ,  the  matters  in  and  by  the  said  act  of  Parliament,  intituled 
BtTTEK  '  An  Act  to  provide  for  the  Regulation  of  Municipal  Cor- 
CBATMAn.  porations  in  England  and  Wales/  in  that  behalf  required 
and  directed.  That  her  Majesty  thereupon  granted  such 
separate  court  of  quarter  sessions,  after  which  the  town 
council  appointed  the  defendant  the  coroner  for  the  said 
borough.  The  replication  sets  out  upon  oyer  the  charter 
of  incorporation,  and  the  grant  of  a  separate  court  of 
quarter  sessions ;  it  then  proceeds,  "  which  being  read  and 
heard,  the  said  plaintiff  says,  that  the  inhabitant  house- 
holders of  the  borough  of  Manchester  did  not  petition  her 
most  gracious  Majesty  to  grant  to  them  the  said  inhabit* 
ant  householders  a  charter  of  incorporation;  and  that  such 
charter  was  not  duly  accepted  or  received  by  the  inhabitants 
of  the  said  borough  of  Manchester,  in  manner  and  form  as 
in  the  said  plea  is  alleged/'  The  defendant  joined  issue,  and 
the  jury  found  for  the  defendant,  in  the  terms  of  the  issue. 

Upon  this  state  of  the  record,  the  second  question  arises. 
But  in  order  to  raise  the  first  question,  the  bill  of  excep- 
tions must  be  looked  to. 

It  states  that  the  defendant  gave  in  evidence  and  proved, 
that  a  requisition,  signed  by  many  of  the  inhabitant  house- 
holders of  the  borough,  was  presented  to  the  boroughreeve 
and  constables  of  Manchester,  to  call  a  meeting  of  the 
rate-payers  of  the  said  borough,  to  consider  the  propriety 
of  petitioning  her  Majesty  for  a  charter.  That  a  public 
meeting  of  the  rate-payers  was  held ;  that  1000  attended, 
and  a  large  majority  agreed  to  petition,  and  appointed  a 
committee  to  draw  it  up :  that  it  was  drawn  up,  and  signed 
by  4000  inhabitant  householders,  the  greater  part  being 
rate-payers  and  inhabitant  householders  of  the  district 
mentioned  in  the  charter;  but  that  those  who  signed  were 
not  a  majority  of  the  inhabitant  householders,  who  amounted 
in  number  to  48,000.  That  the  petition  was  presented  to 
her  Majesty,  and  referred  to  the  Privy  Coimcil,  as  in  the 
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plea  mentioned ;  and  further,  that  the  charter  in  the  plea  Szeh.  tf  PUat, 
mentioned  was  accepted  aa  in  the  plea  alleged.  ^^'" 

The  bill  of  exceptions  then  states,  that  the  counsel  for 
the  plaintiff,  for  the  purpose  of  shewing  that  her  Majesty 
had  not  aathority  to  grant  the  charter  in  question  under 
the  said  petition,  gave  in  eyidence  that  6000  of  such  in- 
habitant householders,  the  greater  part  being  rate-payers 
and  inhabitant  householders  of  the  district  mentioned  in 
the  charter,  after  the  first  petition  had  been  presented  to 
her  Majesty,  and  before  the  day  for  taking  it  into  con- 
sideration by  the  Privy  Council,  petitioned  her  Majesty 
not  to  grant  the  charter  in  question :  Whereiqnm  the  Judge 
declared  his  opinion  to  the  jury,  thai,  nottrithiiandinff  such 
petition  as  last  aforesaid,  her  Majesty  had  authority  and 
power,  on  the  recommendation  of  her  Privy  Coimcil,  to 
grant  the  said  charter  as  on  the  first-mentioned  petition, 
by  virtue  of  the  statute  in  that  case  made  and  provided, 
and  with  that  direction  left  the  case  to  the  jury.  Where- 
upon the  counsel  for  the  plaintiff  excepted  to  the  said 
opinion  and  direction  of  the  Judge  on  the  said  issue,  and  in- 
sisted that  the  facts  proved  were  sufficient  to  shew  that  her  said 
Majesty  the  Queen  had  no  authority  or  power  to  grant  such 
charter  as  aforesaid  upon  the  said  first-mentioned  petition** 

The  assignment  of  errors  somewhat  differs  in  language 
from  the  bill  of  exceptions,  but  perhaps  not  materially ; 
and  at  all  events  this  Court  of  Error  is  bound  to  look 
to  the  exceptions  actually  tendered,  and  to  decide  upon 
ihem  only.  Very  different  constructions  were  put  upon 
these  exceptions  by  the  counsel  for  the  different  par- 
ties, in  the  argument.  For  the  plaintiff  it  was  contended, 
that  they  shew  the  judge  to  have  directed  the  jury,  that 
not  only  the  second  petition  did  not  necessarily  invali- 
date the  first,  but  that  the  first  was  in  itself  good,  and 
was  in  point  of  law  the  petition  of  the  inhabitant  house- 
holders of  Manchester  ;  whereas  the  plaintiff  insisted  that 
the  jury  were  to  determine  the  issue  upon  all  the  evidence. 
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ExdL  of  PUoip  For  the  defendant,  on  the  (contrary,  it  was  contended  that 
^^^'  .  the  direction  of  the  Judge  amounted  only  to  an  opinion 
that  the  second  petition  did  not  necessarily  invalidate  the 
first,  which  might,  notwithstanding  that  second  petition, 
be  the  petition  of  the  inhabitant  householders  of  Man- 
chester, and  give  her  Majesty  power  and  authority ;  but 
that  he  left  that  question  to  the  jury,  and  did  not  tell 
them  that  in  point  of  law  it  was  the  petition  of  the  inhabit- 
ant householders :  whereas  the  plaintiff  insisted  that  the 
second  petition  was  alone  sufficient  in  point  of  law  to 
inyalidate  the  first. 

If  the  plaintiff's  construction  be  correct,  I  should  be  of 
opinion  that  the  learned  Judge's  direction  was  wrong. 
The  parties  in  this  cause  have  put  themselves  upon  the 
jury  by  an  issue,  not  whether  a  petition  purporting  to  be 
that  of  the  inhabitant  householders  was  presented,  but 
whether  t/te  inhabitani  householdere  did  petition ;  whether 
that  which  was  done  was  their  act ;  and  it  seems  to  me  that 
the  facts  proved  by  no  means  converted  this  issue  into 
an  issue  of  law.  I  apprehend  that  the  petition  of  5000 
persons  out  of  48,000  may,  under  certain  circumstances, 
be  fairly  considered  as  the  petition  of  all;  but  that  is 
a  question  for  the  jury  under  all  those  circumstances* 
Again,  I  apprehend  that  a  counter  petition,  more  nu- 
merously signed,  but  still  not  by  a  majority  of  the  whole 
number,  may  or  may  not  shew,  according  to  a  variety 
of  accompanying  circumstances,  that  the  first  petition  can- 
not fairly  be  considered  as  the  act  of  the  whole ;  but  still 
it  is  for  the  jury  to  determine  that  question. 

It  was  indeed  argued,  that  the  decision  of  the  Privy 
Council,  in  advising  her  Majesty  to  grant  the  charter,  was 
conclusive  to  shew  that  the  inhabitant  householders  had 
petitioned.  But  I  cannot  at  all  agree  to  that  position, 
looking  at  the  49th  section  of  the  1  Vict.  c.  78.  I  enter- 
tain no  doubt  that  the  existence  of  a  petition  by  the  inha- 
bitant householders  is  assumed  as  the  foundation  of  a 
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reference  to  the  Privj  Council ;  and  that  the  legislature  Sxeh.  of  Ptea», 

did  not  intend  them  to  determine  whether  there  was  such    ^  1^^^ 

a  petition  or  not,  but  to  advise  her  Majesty  whether  to 

grant  the  prayer  of  a  petition  assumed  to  exist.  Doubtless 

they  were  intended  to  hear  objections  to  it,  otherwise  the 

giving  notice  in  the  London  Oasette  of  the  time  of  their 

taking  it  into  consideration  would  be  utterly  useless :  and 

I  do  not  at  all  mean  to  say  that  the  circnmstances  under 

which  the  petition  was  drawn  up  might  not  well  influence 

them  in  their  advice  to  her  M^esty ;  but  the  language  of 

the  section  entirely  satisfies  my  mind,  that  the  legislature 

did  not  make  them  the  tribunal  to  determine  conclusively 

upon  the  sufficiency  of  the  petition. 

I  see,  therefore,  no  tribunal  which  can  determine  such 
a  disputed  question  of  fact,  but  a  jury;  and  as  the  parties 
have  put  themselves  upon  the  jury,  I  should  think  the 
direction  of  the  learned  Judge  wrong,  if  it  had  the  effect 
of  withdrawing  that  question  from  the  jury,  and  if  ex-* 
ceptions  were  taken  to  it  on  that  grounds  But  in  the 
present  case,  looking  to  the  bill  of  exceptions  (mly  (which 
is  all  that  I  am  at  liberty  to  look  at  for  this  purpose),  I  am 
of  opinion  that  the  fair  construction  of  the  exceptions  is, 
not  that  the  Judge  withdrew  the  question  from  the  juiy, 
but  that  he  left  it  to  the  juiy,  with  the  opinion  and  in  the 
way  contended  for  by  the  defendant ;  and  further,  that 
what  the  plaintiff  insisted  on  was,  not  that  the  whole  ques* 
tion  should  go  to  the  jury,  but  that  the  Judge  should 
direct  them  that  in  point  of  law  the  second  petition 
was  sufficient  by  itself  to  invalidate  the  first,  which  if  he 
had  done,  he  would  in  my  opinion  have  undoubtedly 
directed  them  wrong.  Upon  the  whole,  therefore,  it  seems 
to  me  that  the  direction  of  the  Judge  was  substantially 
right ;  and  at  aQ  events,  that  if  it  did  withdraw  the  question 
from  the  jury,  and  so  was  wrong,  the  exceptions  do  not 
point  out  that  objection,  and  the  plaintiff  is  not  at  liberty 
to  avail  himself  of  it. 
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JSfdk.  ^  PUm,  I  come  now  to  the  second  question,  which  arises  upon 
the  whole  record,  and  is  one  of  great  importance  and  of 
much  difficulty. 

The  act  of  Parliament,  1  Vict.  c.  78,  s.  49,  enacts  that 
if  the  inhabitant  hauieholders  of  any  town  or  borough  shall 
petition  for  a  charter,  it  shall  be  lawful  for  her  M^esty 
(if  she  should  think  fit,  by  the  advice  of  her  Privy  C!ouncil, 
to  grant  the  same,)  to  extend  to  the  inhabitanU  of  any 
such  town  or  borough,  within  the  district  to  be  set  forth 
in  such  charter,  all  the  powers  and  provisions  of  the  Muni- 
cipal Corporation  Act,  5  &  6  Will.  4,  c.  76.  This  is  not 
in  derogation  or  abridgment  of  the  power  of  the  Crown  to 
grant  charters  of  incorporation  at  common  law,  which  it 
may  still  do  without  any  petition ;  but  it  is  to  enable  the 
Crown,  in  case  of  any  such  petition,  to  extend  to  any  new 
corporation,  when  created,  the  powers  of  the  Municipal 
Corporation  Act,  some  of  which,  as  for  instance  the  tax- 
ing  the  inhabitants  by  a  borough  rate,  may  not  have  been 
grantable  by  the  Crown  at  common  law«  The  act  does 
not  profess  to  enable  the  Crown  to  grant  charters,  but 
only,  if  it  shall  think  fit  to  grant  them  upon  petition,  to 
extend  to  the  grantees,  by  those  charters,  certain  powers 
and  provisions. 

Upon  this  second  question,  it  must  be  assumed  that 
there  was  a  petition,  as  the  jury  have  found;  therefore  the 
extension  to  the  new  corporation  of  the  powers  and  provi- 
sions of  the  Municipal  Corporation  Act  is  good,  if  the 
charter  of  incorporation  be  itself  good,  either  at  common 
law  or  under  the  act  in  question,  and  is  in  such  terms, 
and  of  such  a  nature,  that  the  powers  and  provisions  of 
the  Municipal  Corporation  Act  are  applicable  to  it.  An 
objection,  indeed,  arises  connected  with  the  petition,  which 
it  will  be  proper  to  notice  in  this  place.  It  is  said  that 
the  charter  is  void,  because  it  is  granted  to  a  different 
body  of  persons  from  those  who  petitioned  for  it.  The 
petition  must  be  taken  to  be  by  all  the  inhabitant  house- 
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holders  of  the  borough  of  Manchester,  whereas  the  char-  &eft.  0/  Pietu, 
ter  is  granted  to  the  inhabitants  of  the  borough  of  Man-  '  ^ 

cheater,  with  the  exception  of  three  townships.  Ruttb* 

First  observing  that  this  would  be  no  objection  at  com-  chapman. 
mon  hfcw,  because  no  petition  at  all  is  required  at  common 
law ;  and  also  observing,  that  by  this  record  it  appears  that 
the  body  to  whom  the  charter  is  granted,  who  jointly  with 
the  others  were  petitioners,  have  duly  accepted  and  received 
the  same, — I  am  of  opinion,  that  even  if  the  power  to  grant 
the  charter  depended,  as  I  admit  that  the  power  of  extend- 
ing it  does,  upon  the  act  of  1  Vict.  c.  78,  the  charter  is 
in  this  respect  fuUy  warranted  by  that  act. 

The  act  requires  that  the  inAabUatU  householders  of  the  bo- 
rough should  petition ;  that  means,  of  comrse,  of  the  whole 
borough;  a  petition  firom  the  inhabitant  householders 
of  part  of  the  borough,  expressly  for  a  charter  to  them, 
exclusive  of  the  other  inhabitant  householders  of  the 
borough,  would  not  be  sufficient  to  satisfy  the  words  of  the 
act.  It  then  empowers  the  Crown,  by  such  charter,  to 
extend  the  powers  of  the  Municipal  Corporation  Act  to  the 
inhabUants  of  any  such  borough,  wiihin  the  district  to  be 
setfcrth  in  such  charter.  The  word  "  inhabitants'^  here  ap- 
pears to  me  to  mean  inhabitant  householders,  otherwise  the 
act  itself  has  provided,  that  the  petition  shall  be  by  one  body, 
viz.  inhabitant  householders,  and  has  then  assumed  that  the 
charter  will  be  granted  to  the  same  description  of  persons, 
and  then  provided  that  her  Majesty  may,  by  the  same  charter, 
extend  the  provisions  of  the  Municipal  Corporation  Act  to 
another  body,  viz.  the  inhabitants  generally,  whether  house- 
holders or  not — ^a  construction  of  the  act  which,  I  confess, 
seems  to  me  to  be  unwarrantable.  What  then  is  the  mean- 
ing of  the  words  ''  within  the  district  to  be  set  forth  in  such 
charter  ?''  Surely  they  are  not  words  of  enactment,  that  the 
charter  shall  set  out  the  boundaries  of  the  whole  borough, 
but  words  of  description,  following  as  they  do  the  words 
"  inhabitants  of  such  borough/'  and  must  mean  to  empower 
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4 1*'^  the  Crown  to  extend  the  Municipal  Corporation  Act  to  the 
^^^*  ^  inhabitant  householders  of  the  whole  borough^  or  of  such 
part  of  it  as  shall  be  within  the  district  to  be  set  forth  in 
such  charter.  I  do  not  feel  the  weight  of  the  obserration, 
that  if  so,  the  Crown  might  grant  to  a  small  portion,  who 
had  not  joined  in  the  petition  at  all;  for  if  it  did,  that  por- 
tion need  not  accept  the  charter :  nor  of  the  observation, 
that  if  all  petitioned,  and  the  charter  were  granted  to  a 
small  portion  only,  it  would  be  contrary  to  the  real  wish  of 
all,  or  at  all  erents  prejudicial  to  those  omitted.  If  it  were 
contrary  to  the  wishes  of  all,  including  tiiose  to  whom  it 
was  granted,  the  grantees  would  not  accept  it;  and  if  nol^ 
and  they  do  accept  it,  I  do  not  see  how  those  omitted  are 
prejudiced  by  having  a  corporation  near  them :  they  are 
not  placed  under  the  power  or  control  of  that  corporation, 
nor  affected  by  it,  any  more  than  persons  at  a  distance.  I 
cannot  think  that  the  legislature  intended  to  oblige  the 
Crown  to  incorporate  all  the  inhabitants  who  should  peti'> 
tion,  and  yet  to  enable  the  Crown  to  extend  the  Municipal 
Corporation  Act  to  a  part  only  of  such  corporation,  so  that 
half,  for  instance,  of  the  corporation  should  be  under  the  pro* 
visions  of  the  5  &  6  Will.  4,  c.  76,  and  the  otii^  half  not. 
It  would  be  impossible  to  govern  a  borough  wit^  sudi  a 
corporation.  Nor  can  I  think  that  the  words  ''within the 
district  to  be  set  forth  in  such  charter,''  placed  where  they 
are,  relate  merely  to  the  defining  the  limits  of  the  respec- 
tive jurisdictions  of  the  county  and  borough  magistrates. 
I  see  no  way  of  giving  the  words  a  reasonable  construction 
except  that  which  I  have  already  stated,  and  as  empower- 
ing the  Crown  to  extend  the  Municipal  Corporation  Act  to 
part  of  the  inhabitant  householders ;  and  as  it  seems  to  me 
impossible  that  the  persons  who  are  incorporated,  and 
those  to  whom  the  Municipal  Corporation  Act  is  ex- 
tended, should  not  be  the  same,  I  think  that  the  Crown 
may,  under  the  49th  section  of  1  Vict.  c.  78,  upon  a 
petition  from  all  the  inhabitant  householders,  incorporate 
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a  part,  and  extend  the  Municipal  Corporation  Act  to  that  BjKk.  of  PUat, 
part.  ^^^• 

The  next|  and  apparently  most  formidable  objection,  is, 
that  the  Crown  has  by  this  charter  delegated  its  autho- 
rity in  a  manner  not  warranted  by  law,  viz.  by  directing 
David  Price  to  make  out  a  burgess  list,  or,  in  other  words, 
to  declare  who  shall  be  the  corporators.  Assuming  that 
the  Crown  cannot  delegate  to  a  subject  the  right  of  creat- 
ing a  corporation,  a  point  upon  which  I  should  wish  not  to 
be  concluded  by  anything  here  said,  let  us  consider  whether 
what  has  here  been  done  amounts  to  any  such  thing.  The 
charter  grants  and  declares  in  terms,  "  that  the  inhabitants 
(thereby  meaning  the  inhabitant  householders)  of  the 
borough  of  Manchester,  comprised  within  the  district  here- 
inbefore described,  and  their  successors,  shall  be  for  ever 
-hereafter  one  body  politic  and  corporate,^' — and  so  goes  on 
in  the  usual  form;  and  adds — "  and  be  for  ever  hereafter 
•persons  able  and  capable  in  law  to  have  and  exercise  all 
the  powers,  authorities,  immunities,  and  privileges  which 
are  now  held  and  enjoyed  by  the  several  boroughs  named 
in  the  said  act  for  regulating  municipal  corporations  in  Eng- 
land and  Wales,  in  the  like  manner,  and  subject  to  the 
same  prtmsions,  as  fully  and  as  amply,  to  all  intents  and 
purposes  whatsoever,  as  if  the  said  borough  of  Manchester 
.had  been  included  in  the  schedule  to  that  act  annexed.'' 

By  these  clauses,  the  corporation  is  created;  the  inde- 
.finite  body  of  whom  it  is  composed  are  pointed  out,  viz. 
the  mhabitant  householders;  and  the  provisions  of  the 
Municipal  Corporation  Act  are  extended  to  it,  whereby, 
amongst  other  things,  certain  qualifications  are  required  in 
the  inhabitant  householders,  to  entitle  them  to  be  on  the 
burgess  roll.  These  are  the  acts  of  the  Crown  itself;  no 
subject  interferes  or  is  concerned  in  them.  AU  the  rest  of 
the  charter  is  but  machinery,  as  it  were,  to  set  in  motion 
the  corporation  so  created,  and  machinery  contrived,  as 
near  as  curcfimatanceH  would  admit,  after  the  model  of  that 
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Egeh,  of  pum,  in  the  Mamcipid  Corporation  Act^  which,  being  applicable 
^^^'   ^     only  to  corporations  already  existing,  could  not  be  in  every 
particular  adopted  in  such  a  case  as  the  present. 

It  cannot  be  denied  that  the  Crown  might  have  set  out 
in  the  charter  itself  a  list  of  all  the  inhabitant  householders 
within  the  said  borough,  who  sbould  possess  the  qualifica- 
tions required  by  the  Municipal  Corporation  Act,  and 
might  have  named  the  first  mayor  and  aldermen,  and 
councillors.  Instead  of  this,  the  clause  is  inserted,  direct- 
ing David  Price  to  make  out  a  list  of  all  the  inhabitant 
householders  so  qualified,  which  list  Edward  Bushton,  Esq., 
barrister-at-law,  is  to  revise.  These  gentlemen  are  not  to 
exercise  any  choice  or  predilection  of  their  own, — ^not  to 
select  and  nominate  who  shall  be  corporators  or  burgesses ; 
but  to  make  out  a  correct  list  of  those  who  have  been 
already  made  so  by  the  act  of  incorporation ;  and  if  any 
persons  claiming  to  be  put  on  that  list  had  been  improperly 
omitted  by  them,  they  would,  I  conceive,  have  been  enti- 
tled under  the  24th  section  of  the  same  act,  1  Vict.  c.  78, 
to  apply  to  the  Court  of  Queen's  Bench  for  a  mandamus, 
in  order  to  their  insertion  in  the  list ;  or  if  any  had  been 
improperly  inserted,  they  would  have  been  liable  to  be  re- 
moved by  quo  warranto.  I  am  not  now  considering  whe- 
ther the  powers  given  to  those  gentlemen  are  sufficient 
with  reference  to  the  Municipal  Corporation  Act,  or  whe* 
ther  the  list  to  be  made  out  and  revised  by  them  embraces 
all  the  persons  it  ought  to  embrace;  but  whether,  assum- 
ing the  charter  to  direct  such  a  list  to  be  made  as  would  be 
made  under  the  Municipal  Corporation  Act,  there  has 
been  an  illegal  delegation  of  the  power  of  the  Crown  j  and 
it  seems  to  me  that  the  very  circumstance  of  their  duty 
being  confined  to  making  a  list  of  persons  already  incor- 
porated by  a  general  description,  containing  certain  quali- 
fications, and  not  being  discretionary  as  to  the  selection  of 
some  one  of  many  persons  so  qualified,  is  sufficient  to  shew 
that  they  are  not  delegated  to  create  a  corporation  in 
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any  sense.    It  is  not  necessary  to  go  so  far  as  to  the  se-  -Bm*-  »/  Pi^p 


venth  resolution  in  Sutton's  Hospital  case,  but  what  is 
there  laid  down  seems  to  me  to  be  very  applicable  to 
this  case,  even  if  there  had  been  snch  a  discretionary 
power  confided  to  Mr.  Price  or  Mr.  Bushton.  It  is  there 
said, ''  When  the  king,  by  his  charter,  reserves  as  well  the 
nomination  of  the  persona  as  the  name  of  the  incorpora- 
tion to  a  common  person,  who  shall  be  the  founder,  there 
he  (that  is,  the  common  person)  ought  to  name  the  parties, 
and  declare  by  what  name  they  shall  be  incorporated ; 
and  there  many  times,  although  it  be  superfluous,  he  uses 
these  words,  fundo,  erigo,  ftc.,  or  such  like;  and  when  the 
common  person  has  done  it,  and  declared  it  in  writing 
according  to  his  authority,  then  they  are  incorporated  by 
the  king's  letters  patent,  and  not  by  the  common  person, 
for  he  is  but  an  instrument,  and  the  king  makes  the 
corporation  in  such  case,  in  the  same  manner  as  if  all  had 
been  comprehended  in  the  letters  patent  themselves;  for 
it  is  true  that  none  but  the  king  alone  can  create  or  make 
a  corporation,  as  it  is  held  in  49  E.  8,  4  a,  49  Ass.  8 ;  but 
qui  per  alium  fadt,  per  seipsum  facere  videtur.^'  It  is  true 
that  that  was  a  private  corporation,  and  not  a  municipal 
one  as  here;  but  the  same  principle  appears  to  me  to 
govern  both,  although  in  the  latter  case  much  greater 
caution  may  be  requisite  in  the  application  of  it.  For 
these  reasons,  it  seems  to  me  that  what  has  been  done  here 
cannot  properly  be  said  to  be  a  delegation  of  the  power  of 
the  Crown  at  all,  or  if  it  can,  that  it  is  a  perfectly  legal 
and  justifiable  delegation. 

Several  other  objections  were  taken  to  this  charter,  all 
founded  on  the  supposition  that  it  is  a  charter  granted 
under  the  powers  given  to  her  Majesty  by  the  act  1  Vict, 
c.  78.  Perhaps  it  would  be  sufificient  tQ  answer  that  the 
charter  is  not  so  granted,  though  the  incorporating  of 
the  provisions  of  the  Municipal  Corporation  Act  is  under 
those  powers.    The  objections  are,  that  the  steps  directed 
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jbwi.  ^  Mm,  by  this  charter  to  be  taken  in  the  first  election  of  mayor^ 
^  '^  .  fddermen,  and  oonncillors,  and  in  the  formation  of  the 
BuTTBK  bui^ess  list,  are  not  conformable  to  the  Municipal  Corpora^ 
CBAVMAif.  tion  Act,  either  in  respect  to  the  times  when  the  elections 
are  to  take  place,  nor  to  the  persons  who  are  to  preside,  nor 
to  those  who  are  to  make  out  and  revise  the  lists,  and  in 
respect  to  other  particalars.  One  general  answer  may  be 
made,  via.  that  the  provisions  of  the  Municipal  Corpora- 
tion Act  cannot  be  strictly  pursued  in  the  first  instance  in 
the  formation  of  a  new  corporation,  fbr  many  of  them  pre- 
suppose an  existing  body ;  that  tiiis  charter  does  in  most 
parts  of  it  follow  the  provisions  of  that  act,  as  near  as  cir- 
cumstances would  permit  j  that  it  is  nowhere  contradictory 
to  them,  and  that  being  a  charter  granted  by  the  Crown 
imder  the  authority  which  it  has  at  common  law,  the 
variances  which  are  pointed  out  cannot  be  of  any  con- 
sequence, unless  they  contravene  some  rule  of  the  common 
law.  This  is  the  general  answer;  but  there  are  two 
objections  which  require  more  particular  discussion.  First, 
that  this  charter  does  not  include  persons  having  shops  in 
the  borough,  and  residing  within  seven  miles,  and  so  is 
contradictory  to  the  Municipal  Corporation  Act.  Se- 
condly, that  it  creates  a  court  for  the  revising  barrister, 
with  powers  different  from  those  of  the  common  law, 
which  the  Crown  had  no  power  at  common  law  to  do. 

The  first  of  these  objections  arises  upon  the  clause  in 
the  charter,  which  directs  David  Price  to  ''  make  out  an 
alphabetical  list  of  all  inhabitant  householders  within  the 
said  borough,  who  shall  possess  the  qualifications  required  by 
the  said  act  for  the  regulation  of  municipal  corporations 
in  England  and  Wales,  to  be  possessed  by  burgesses  of  any 
of  the  boroughs  enumerated  in  the  said  act.''  It  is  said 
that  this  clause  .does  not  include  a  class  of  persons  men- 
tioned in  the  0th  section  of  the  5  &  6  Will.  4,  c.  76,  the 
words  of  which  are, — "  every  male  person  of  full  age,  who 
shall  have  occupied  any  house,  warehouse,  counting-house, 
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or  shop  within  any  borongh,  and  also  during  the  time  of  Eieh.  of  Pleats 
such  occapation  shall  have  been  an  inhabitant  householder 
within  the  said  borough,  or  within  seven  miles  of  the  said 
borough  J*  It  is  contended^  in  answer  to  this  objection,  that 
the  words  of  the  clause  in  the  charter  are  not  to  be  taken 
in  their  strict  sense,  as  descriptiTe  of  only  one  class  of  the 
inhabitant  householders  mentioned  in  the  9th  section  of 
the  act  above  cited,  but  in  conjunction  with  the  following 
words — "  who  shall  possess  the  qualification/'  &c.,  and  that 
they  fairly  mean  an  alphabetical  list  of  all  inhabitant 
householders  connected  with  the  said  borough,  who  shall 
possess  the  qualification  required.  That  such  may  have 
been  the  intention  of  the  clause  in  the  charter  is  very  pro- 
bable, considering  that  the  charter  expressly  extends  the 
powers  and  provisions  of  the  Municipal  Corporation  Act  to 
the  newly  created  corporation;  but  such  a  construction 
appears  to  me  to  amount,  in  truth,  to  striking  out  the 
words  "  within  the  said  borough''  altogether,  which,  I  ap- 
prehend, cannot  be  done.  It  was  argued,  that  those  words 
might  be  transposed,  and  the  clause  read  as  if  it  was,  "  to 
make  a  hst  of  all  the  inhabitant  householders  possessing  the 
qualification  required  by  &c.,  within  the  said  borough/' 
but  this  would  be  contrary  to  all  rules  of  construction,  and 
would  give  the  clause  a  totally  different  sense  from  what 
the  words  fiurly  import.  It  was  further  contended,  that 
although  Mr.  Price  might  not  have  power  to  insert  the 
names  of  the  persons  in  question  in  the  bui^ess  list,  Mr. 
Rushton,  the  revising  barrister,  might  have  done  so.  This 
seems  hardly  possible,  because  the  .revising  barrister's 
power  extends  only  to  the  correcting  that  which  has  been 
improperty  done;  and  if  the  persons  in  question  were  pro- 
perly omitted  by  Mr.  Price,  they  could  not  be  conindered 
as  having  any  rightful  claim,  which  would  authorize  the 
revising  barrister  to  put  them  upon  the  list.  The  same 
observation  applies  to  any  remedy  by  mandamus,  which  is 
given  only  to  those  who  are  improperly  omitted. 

VOL.  VIII.  o  M.  w. 
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£fdk.  rf  Pka»,  If  the  words  of  this  danse  of  the  charter  do  not  autho^ 
rise  the  insertion  of  the  names  of  persons  occupying  shops, 
kc.,  within  the  borongh,  and  being  inhabitant  household- 
ers out  of  it^  but  within  seven  miles  of  it^  then  the  first 
burgess  list  must  necessarily  have  differed  from  that 
directed  to  be  made  under  the  Municipal  Corporation  Act ; 
neither^  perhaps,  could  this  be  avoided.  But  it  is  only 
the  first  burgess  list  which  would  so  differ.  The  char* 
ter  incorporates  the  inhabitants  of  the  borough,  and 
extends  to  them  the  provisions  of  the  Municipal  Corpora- 
tion Act.  ^hen  when  the  time  came  for  the  burgess  list 
to  be  made  out  under  the  provirions  of  thai  act,  doubtless 
the  persons  in  question  would  be  included,  as  being  enti- 
tled to  be  on  the  list  by  the  joint  operation  of  the  charter 
and  the  act,  although  they  were  not  on  the  first  burgess 
list,  owing  to  the  imperfection  of  that  list,  whether  neces- 
sarily arising  from  the  state  of  things,  or  accidentally  fit)m 
the  mistaken  wording  of  the  charter.  The  imperfection  is 
not  of  a  permanent  nature,  existing  in  the  creation  of  the 
corporation;  for,  as  I  have  already  attempted  to  shew, 
the  corporation  was  created  before  the  bui^ss  list  was 
formed,  and  that  list  is  no  part  of  its  creation :  but  the 
imperfection  is  confined  to  the  first  list,  and  does  not 
render  the  charter  inconsistent  with  or  incapable  of  having 
the  provisions  of  the  Mimidpal  Corporation  Act  incorpor- 
ated in  it,  and  therefore  does  not  vitiate  it. 

As  to  the  second  objection,  it  arises  upon  the  18th,  19th, 
and  20th  sections  of  the  Municipal  Corporation  Act,  which 
require  the  mayor  and  assessors  to  hold  a  court  for  revis- 
ing the  lists  every  year  after  the  first,  and  a  barrister  to 
revise  the  first  list  in  the  place  and  stead  of  the  mayor: 
then  the  clause  in  the  charter  provides  that  Mr.  Bushton 
shall  revise  the  first  list  in  the  manner  directed  in  the  act ; 
therefore,  it  is  argued,  he  is  a  court,  and  as  he  does  not 
proceed  according  to  the  rules  of  the  common  law,  the 
Crown  cannot  of  its  own  authority  create  such  a  coiurt. 
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Now,  in  the  first  place,  the  right  to  extend  the  powers  and  JBxcA.  o/  Piea#» 


provisions  of  the  Municipal  C!orporation  Act  to  this  new 
corporation  already  created,  would  justify  the  Crown  in 
creating  the  barrister's  court;  and  the  appointment  of  the 
barrister  by  the  Crown  instead  of  the  Judge  of  assize  would 
not  vitiate  it,  inasmuch  as  it  was  not  possible  that  the 
Judge  pointed  out  by  the  act  should  in  all  cases  name  the 
barrister,  ther^ore  he  must  be  named  in  some  manner 
cypr^.  But  even  supposing  the  first  revision  to  have  been 
by  a  person  who  was  not  legally  constituted  a  court,  and 
supposing  that  neither  he  nor  Mr.  Price  could  be  compel-* 
led  to  do  what  the  charter  directs  them  to  do,  or  punished 
for  doing  it  improperly,  and  that  they  were  not  furnished 
with  powers  sufficient  to  enable  them  to  do  with  certainty 
that  which  they  were  directed  to  do,  still  this  record  shews 
that  this  charter  has  been  accepted  by  the  persons  incor- 
porated, that  it  has  been  acted  upon,  that  a  burgess  list 
has  been  made,  and  elections  have  taken  place  under  it : 
and  I  apprehend  that  it  does  not  lie  in  the  mouth  of  a  mere 
stranger,  as  this  plaintiff  is,  to  take  objections  to  the  mere 
form  of  proceedings,  although  he  may  shew  positive  ille- 
gatity  in  the  charter.  Nor  do  I  see  how  the  Crown  could 
have  given  to  any  other  persons,  not  even  to  those  who  are 
pointed  out  by  the  Municipal  Corporation  Act,  any  powers 
greater  or  more  effectual  than  those  given  by  this  charter 
to  Mr.  Erice  and  Mr.  Rushton. 

This  brings  me  to  the  last  objection,  viz.  that  it  is  not 
shewn  by  the  record  that  there  was  a  sufficient  petition  by 
the  town  council  for  a  separate  court  of  quarter  sessions. 

The  allegation  is,  that  their  petition  "set  forth  the 
matters  in  and  by  the  said  act  of  Parliament,  intituled^  ifc.j  in 
that  behaff  required  and  directed,'*  This  allegation  is  not 
traversed;  and  indeed  the  objection  is,  that  it  is  not  tra- 
versable ;  that  it  is  too  general;  and  that  the  contents  of 
the  petition  ought  to  have  been  set  forth. 

This  is  a  question  of  special  pleading,  as  to  which  several 
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JB*^  4  ^Umf  anthoritict  were  cited^  but  none  of  them^  as  it  seems  to  me, 
■ — ^      ^    are  directly  in  point.  I  cannot  see  why  this  allegation  might 
iUt^TE*      not  hare  been  traversed  in  the  terms  of  it.    It  would  then 
tuArukn.     lun^e  been  an  issue,  as  many  are  found  in  records  every  day, 
composed  partly  of  fact,  partly  of  law ;  of  fact,  as  to  the 
actual  contents  of  the  petition ;  of  law,  as  to  their  suffi- 
ciency.    However,  at  the  most,  the  allegation  is  but  a 
defective  statement  of  the  petition,  not  a  statement  of  a 
defective  petition,  and  should  have  been  made  the  matter 
of  special  demurrer,  and  if  it  be  insufficient  pleading,  is 
cnri^  by  the  statutes  of  jeofails. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  there 
is  no  error  upon  this  record,  and  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

BosANQUBT,  J. — The  questions  in  this  case  are  two: — 
1st,  whether  the  direction  of  the  learned  Judge  is  exception- 
able. 2nd,  whether  the  plea  is  good ;  which  involves  the 
further  question,  whether  the  charter  set  forth  in  the  plea 
is  valid. 

With  respect  to  the  matter  of  the  bill  of  exceptions,  it 
may  be  convenient  to  make  some  observations  before  I 
come  to  the  terms  of  the  exception  stated  on  the  record. 

I  think  that  the  petition  first  presented  was,  at  the  time 
of  its  presentation,  sufficient  to  give  authority  to  the  Queen 
to  refer  it  for  consideration  to  the  Privy  Council. .  It  pur- 
ported to  be  the  petition  of  the  inhabitant  householders  of 
the  borough  of  Manchester,  who  are  the  persons  required 
by  the  Municipal  Corporations  Act  to  petition;  it  was 
signed  by  4000  persons,  the  majority  of  whom  were  rate- 
payers, as  well  as  inhabitant  householders :  it  was  not  got 
up  clandestinely;  and  if  there  was  any  irregularity  in  the 
mode  of  convening  the  petitioners,  the  acceptance  of  the 
charter  granted  in  pursuance  of  the  petition  was  a  suffi<* 
cient  adoption  of  the  petition  itself. 

The  presentation  of  another  petition,  after  the  first  had 
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been  referred,  signed  by  a  greater  number  of  inhabitant  Exeh.  rf  Pitot^ 
householders  than  those  who  signed  the  first,  cannot,  of  '  ^ 

itself,  annul  the  authority  derived  from  the  first;  the  pe-  Rdttbr 
titioners  in  the  second,  though  somewhat  more  numerous  chapman. 
than  the  petitionee  in  the  first,  not  amounting  to  more 
than  one-eighth  of  the  inhabitant  householders  of  the 
borough.  There  are  no  words  in  the  Municipal  Corpo- 
ration Act  which  require  that  the  petition  should  be  signed 
by  a  majority  of  the  whole.  No  means  are  prescribed  for 
ascertaining  the  will  of  the  majority  of  the  inhabitant 
householders  previously  to  the  presentation  of  a  petition ; 
and  it  could  scarcely  be  contended,  that  if  the  first  petition, 
signed  by  4000  persons,  answering  the  description  con- 
tained in  the  statute,  had  been  the  only  petition,  the 
Queen  would  not  have  had  authority  to  act  upon  such  a 
petition,  though  the  number  who  signed  such  petition 
should  be  less  than  the  majority  of  the  whole  body  of 
inhabitant  householders.  In  this  case,  neither  the  first 
nor  the  second  petition  was  signed  by  a  majority  of  the 
whole  body;  and  if  the  presentation  of  the  second  petition 
in  this  case  could  have  the  effect  of  suspending  the  autho* 
rity  of  the  Queen  to  take  the  prayer  of  the  first  into  con- 
sideration, it  appears  to  me  that  the  petition  of  five  persons, 
or  of  one  person,  would  have  the  same  effect ;  and  Mo/, 
although  the  petitioner  or  petitioners  should  take  no  further 
step  beyond  the  mere  presentation  of  the  petition ;  a  propo^ 
sition,  in  my  opinion,  too  unreasonable  to  be  entertained. 

The  presentation  of  a  petition  does  not  give  autho- 
rity to  the  Queen  to  grant  a  charter  obligatory  upon  the 
whole  body  of  the  inhabitants^  without  their  consent  by 
acceptance  of  the  charter  when  granted.  If  such  charter 
be  contrary  to  the  wish  of  the  majority,  they  may  withhold 
acceptance ;  but  if  the  charter  be  accepted,  the  petition  on 
which  it  is  founded  must  be  taken  to  have  been  acquiesced 
in  by  the  majority  of  the  whole  body,  notwithstanding  the 
intermediate  presentation  of  a  second  petition. 
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^eh.  ef  PUoi,      The  notice  required  by  the  act  to  be  given  at  the  dii^ 
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when  a  petition  which  has  been  presented  is  to  be  taken 
into  consideration  by  the  Privy  Council,  imports  that 
those  who  object  to  the  prayer  may  be  heard  in  opposition 
to  it — affords  full  opportunity  to  all  persons  interested  of 
being  heard  against  granting  a  charter  altogether,  and  of 
objecting  to  every  particular  clause  of  it.  No  such  oppor- 
tunity appears  to  have  been  sought ;  and  if  the  charter  has 
been  accepted  by  the  body  at  large,  I  think  that  any  objec- 
tion now  made  on  the  part  of  that  body,  founded  on  the  pre- 
sentation of  a  petition,  would  come  too  late.  It  is  necessary, 
therefore,  to  examine  the  precise  exception  to  the  direction 
of  the  learned  Judge,  which  has  been  put  on  the  record. 

The  plaintiff,  in  his  answer  to  the  defendant's  plea,  avers 
that  the  inhabitant  householders  of  the  borough  of  Man- 
chester did  not  petition  her  Majesty  to  grant  to  them  a 
charter  of  incorporation,  and  that  such  charter  was  not 
duly  accepted  or  received  by  the  said  inhabitants  of  the  said 
borough,  modo  et  form&,  upon  which  issue  is  joined.  In  sup- 
port of  the  affirmative  of  the  issue,  the  defendant  gave  in 
evidence  the  circumstances  attending  the  signature  and  pre- 
sentation of  the  first  petition,  and  the  reference  thereof  by 
the  Queen  to  the  Privy  Council ;  and  further  proved  that  the 
charter  in  the  first  plea  mentioned  was  accepted  as  men- 
tioned in  the  plea.  The  plaintiff's  counsel,  for  the  purpose 
of  shewing  that  the  Queen  had  not  authority  to  grant  the 
charter  under  the  said  petition,  gave  in  evidence  the  cir- 
cumstances attending  the  signing  and  presentation  of  the 
second  petition,  praying  her  Majesty  not  to  grant  the 
charter  in  question.  ''Whereupon  the  learned  Judge 
declared  his  opinion  to  the  jury,  that,  notwithstanding  such 
petition  as  last  aforesaid,  her  Majesty  had  authority  and 
power  on  the  recommendation  of  her  Privy  Council  to 
grant  the  said  charter ;  and  with  that  direction  left  the 
case  to  the  jury ;  whereupon  the  counsel  for  the  plaintiff 
excepted  to  the  said  opinion  and  direction  of  the  Judge  on 
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such  issuej  and  insisted  that  the  fact  proved  was  mfffldeni  Mxek.  of  PUaa, 


to  shew  that  her  Majesty  had  no  atUhoriiy  to  grant  such 
charter  upon  the  said  first-mentioned  petition/'  It  appears 
then,  npon  the  record,  that  the  acceptance  of  the  charter 
was  proved;  and  in  considering  this  case,  it  is  to  be  taken 
as  a  fact  substantiated  by  sufficient  evidence,  and  not  sub- 
ject to  be  disputed.  Such  being  the  case,  the  Judge  was 
of  opinion,  that  notwithstanding  the  second  petition,  the 
Queen  had  authority  to  grant  the  charter  upon  the  first; 
but  the  pkdntiff's  counsel  insisted  that  the  fact  proved  was 
mfficieni  to  shew  that  the  Queen  had  no  snch  authority. 
The  facts  proved  were,  the  two  petitions  and  the  acceptance 
of  the  charter.  And  such  being  the  case>  I  think  it 
phiinly  appears  that  the  question  upon  which  the  Judge 
decided  was  simply  this,  whether>  the  first  petition  having 
been  presented  and  referred,  and  the  charter  granted  in 
pursuance  of  it  accepted,  the  presentation  of  the  second 
petition  shewed  that  the  Queen  had  no  authority  to  grant 
it.  The  Judge  pronounced  his  opinion,  that  notwithstand- 
ing such  petition,  she  had  authority,  and  with  that  direc* 
tion  left  the  case  to  the  jury ;  which  direction  appears  to 
me  to  have  been  correct,  for  the  reasons  already  given. 

2nd.  Several  objections  have  been  made  to  the  legality 
of  the  charter  set  forth  in  the  plea.  The  first  is>  that  it  is 
granted  to  different  persons  from  those  who  petitioned  for 
it.  But  it  appears  that  the  grant  is  made  strictly  in  con« 
formity  with  the  act  of  Parliament,  upon  the  petition  of 
the  inhabitant  householders,  to  the  inhabitantsi  the  former 
being  by  the  act  required  to  petition,  and  the  latter  pointed 
out  as  the  persons  to  whom  the  grant  is  to  be  made. 

It  is  further  objected  that  the  petition  professes  to  be 
that  of  the  inhabitant  householders  of  the  whole  of  the 
borough,  and  that  the  grant  is  made  to  the  inhabitants  of 
a  limited  district  only;  but  this  objection  is  fully  answered 
by  adverting  to  the  terms  of  the  act  of  Parliament,  which 
requires  the  petition  to  be  made  by  the  inhabitant  house* 
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£re*.  o/  p/m«,  holders  generally^  but  authorizes  the  Qneen  to  make  the 
grant  to  a  limited  district  within  the  borough,  to  be  speci- 
fied in  the  charter.  I  cannot  construe  the  act  so  as  to 
import  that  the  grant  of  incorporation  is  to  be  made  to  the 
inhabitants  of  the  whole  borough,  but  that  the  powers  and 
provisions  of  the  act  may  be  granted  to  the  inhabitants  of 
a  more  limited  district. 

The  next  head  of  objection  is,  that,  in  granting  the  char- 
ter, the  various  provisions  of  the  Municipal  Corporation 
Act  with  respect  to  times  and  modes  of  proceeding  have 
not  been  pursued.  But  there  is  no  provision  in  the  act 
which  requires  that  this  should  be  done.  All  the  matters 
contained  in  that  act  related  to  corporations  then  in  exist- 
ence, whose  constitutions  were  to  be  altered  by  authority 
of  Parliament,  in  carrying  which  object  into  effect  it  was 
necessary  that  all  the  provisions  prescribed  should  be 
strictly  adhered  to. 

But  when  a  new  corporation  is  to  be  erected  by  the  au- 
thority of  the  Crown,  the  constitution  of  such  new  cor- 
poration originates  in  the  will  of  the  Sovereign :  subject 
however  to  the  assent  or  dissent  of  the  new  corporations 
by  their  acceptance  or  non-acceptance  thereof.  And  such 
a  grant,  made  by  the  known  prerogative  of  the  Crown, 
requires  no  petition  from  any  particular  description  of 
persons,  as  a  condition  precedent  to  its  validity. 

It  has  been  contended,  however,  that  the  Queen  has  ex- 
ceeded the  powers  which  she  derived  firom  her  common-law 
prerogative,  as  well  as  those  conferred  on  her  by  the  act  of 
Parliament,  in  delegating  her  authority  to  others,  in  mat- 
ters respecting  the  selection  of  persons  who  are  to  consti- 
tute the  burgesses  of  the  corporation,  particularly  David 
Price,  who  is  empowered  to  make  out  the  burgess  list,  and 
Edward  Rushton  to  revise  it.  Now  I  take  it  to  have  been 
long  settled  by  law,  that  the  Queen,. in  erecting  a  corpora- 
tion, may  name,  of  her  own  authority,  all  the  officers'and 
all  the  corporators,  or  may  empower  a  subject  to  do  so  in 


HILARY   VACATION,  4  VICT,  89 

her  stead.    And  although  no  one  but  the  Queen  can  make  SjiA.  of  PUas, 
a  corporation,  yet  when  it  is  made  under  her  authority,  it 
18  deemed  in  law  to  have  been  made  by  herself. 

''  When  the  king/'  says  Lord  Coke  in  the  case  of  Sutton's 
Hospital,  10  Bep.  83,  ''reserves  as  well  the  nomination  of 
the  persons  as  the  name  of  incorporation  to  a  person  who 
shall  be  the  founder,  then  he  ought  to  name  the  parties, 
and  declare  by  what  name  they  shall  be  incorporated ;  and 
when  he  hath  done  so  in  writing  according  to  his  authority, 
they  are  incorporated  by  the  king's  letters  patent,  and  not 
by  the  common  person;  for  he  is  but  an  instrument,  and 
the  king  makes  the  corporation  in  such  case,  in  the  same 
manner  as  if  all  had  been  comprehended  in  the  letters 
patent  themselves.  It  is  true,''  he  adds,  "  that  none  but 
the  king  can  make  a  corporation,  as  it  is  held  49  Ed.  3, 4, 29 
Ass.  8 ;  but  qui  per  alium  facit,  per  seipsum  facere  videtur." 
So  it  is  said  in  Bro.  Abr.  Prerogative,  58 : — ''Nota,  the  king 
by  his  charter  may  by  express  words  grant  to  a  corporation 
or  commonalty  to  make  another  corporation  or  common- 
alty." Again,  in  Jenkins,  Centuries,  88,  p.  270,  it  is  said — 
''only  the  king  can  make  a  corporation;"  but,  presently 
after, "  the  king  may  give  power  to  name  a  corporation,  and 
where  it  is  named  it  is  the  king's  corporation." 

In  Com.  Dig.,  Franchise,  (F.  5),  citing  1  Roll.  Abr.  512, 
it  is  said  that  a  subject  may  choose  the  person,  invent  the 
name,  &;c.,  for  the  king;  also,  the  king  by  charter  to  the 
East  India  Company  may  enable  them  to  constitute  such 
persons  as  shall  be  incorporated :  lb.  In  Bacon's  Abr. 
Corporations  (B.),it  is  said — "The  king,  by  virtue  of  his  pre- 
rogative, is  the  only  person  that  can  erect  either  an  eccle- 
siastical or  lay  corporation;  yet  the  king  may  grant  power 
to  a  common  person  to  name  the  corporation,  and  the  per- 
sons of  whom  it  is  to  consist ;  but  when  he  has  done  so, 
the  corporation  does  not  take  its  essence  from  the  common 
person,  but  from  the  king." 

I  am  not  aware  that  the  proposition  laid  down  in  these 
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£geh.  of  Pieoi,  authorities  has  ever  been  disputed  since  the  2nd  Hen.  7. 
^^y  .    Blackstone^  Vol.  1,  p.  474,  says,  "  The  king,  it  is  said,  may 
grant  to  a  subject  the  power  of  making  corporations,  (Bro. 
Abr.  tit.  Prerog.  53;   Vin.  Abr.  Prerog.  88,  pi.  16),  al- 
though the  contrary  was  formerly  held,  (Tear  Book,  2 
H.  7, 13),  that  is,  he  may  permit  the  subject  to  name  the 
persons  and  powers  of  the  corporations  at  his  pleasure; 
but  it  is  really  the  king  that  erects,  and  the  subject  is 
but  the  instrument;    for  though    none    but  the    king 
can  make  a  corporation,  yet  qui  facit  per  alium  fiidt  per 
se.    In  this  manner  the  Chancellor  of  the  UniTersity  of 
Oxford  has  power  by  charter  to  erect  corporations,  and  has 
actually  often  exerted  it,  in  the  erection  of  several  matricu- 
lated companies,  now  subsisting,  of  tradesmen  subservient 
to  the  students.^'    The  same  doctrine  will  be  found  in  Eyd 
on  Corporations,  60.    No  distinction  is  made  in  these 
authorities  between  ecclesiastical  and  lay,  eleemocfynary 
and  municipal  corporations.    I  refer  to  these  authorities 
for  the  purpose  of  shewing  in  what  broad  terms  the 
authority  of  the  Crown  to   delegate  the  nomination  of 
corporations  and  corporate  officers  has  been  recognised. 
But  it  is  not  necessary  to  rely  upon  them  to  their  full 
extent    in   this    case;    for   no    discretionary  power    of 
choice  or  appointment  is  given  either  to   Mr.  Price  or 
to  Mr.  Bushton.     The  constitution  of  the  corporation 
and  the  qualification  of  the  burgesses  are  fixed  by  the 
charter;  and  these  persons  are  only  required  to  make 
a  list  of  those  who  have  such  qualifications.     It  is  to  be 
observed,  that  no  method  of  proceeding  is  pointed  out 
by  the  5  &  6  Will.  4,  c.  4,  or  1  Vict.  c.  78,  for  set- 
ting  the  corporation  in  motion :  these  acts  simply  provide, 
that  it  shall  be  lawful  for  her  Majesty,  under  the  advice  of 
her  Privy  Council,  to  extend  to  the  inhabitants  of  any 
town  or  borough,  within  the  district  to  be  set  forth  in  such 
charter,  the  powers  and  provisions  in  the  act  contained ; 
and  I  know  of  no  mode  by  which  the  Crown  can  confer 
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them  except  by  cliarter.    K  the  Crown  be  authorized  to  Bxek.  of  Pleas, 
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grant  the  powers  in  question  (which  without  the  authority 

of  the  act  could  not  have  been  done),  must  it  not  by 
necessary  inference  be  authorised  to  prescribe  the  means 
by  which  they  are  to  be  made  effective?  provided  at  least 
that  the  means  adopted  are  not  at  variance  with  those 
which  might  be  resorted  to  in  a  common-law  charter 
of  incorporation.  Many  of  the  regulations  of  the  Munici- 
pal Corporation  Act  are  inapplicable  to  a  new  corporation, 
David  Price  is  appointed  to  make  out  the  burgess  list 
instead  of  the  overseers,  who,  under  the  Municipal  Corpo- 
ration Act,  are  required  and  compelled  to  make  out  such 
list,  but  these  officers  would  not  be  compellable  to  make 
out  a  burgess  Ust  for  a  nefw  corporation.  For  the  purpose, 
therefore,  of  securing  the  attainment  of  the  end  contem- 
plated by  the  act,  the  Crown  has  nominated  a  person,  of 
whose  willingness  to  undertake  the  duty  it  may  be  assured: 
Edward  Bushton  is  appointed  to  revise  the  burgess  list 
instead  of  a  revising  barrister  appointed  by  the  senior  Judge 
of  assize;  no  power  to  any  Judge  to  appoint  such  a  bar- 
rister being  given  by  the  act,  after  the  year  which  had 
elapsed  at  the  grant  of  this  charter.  And  to  have  given 
authority  to  any  other  person  to  appoint  a  revising  barris- 
ter, would  be  at  least  as  objectionable  as  a  direct  appoint- 
ment by  the  Queen  herself. 

It  has  been  contended,  indeed,  that  if  the  act  of  Parlia- 
ment be  defective  in  prescribing  the  proper  means  of  carry- 
ing its  object  into  efiPect,  the  object  cannot  be  eflfected ;  but 
the  more  reasonable  interpretation  of  the  act  in  such  case 
appears  to  be,  that  where  no  particular  means  are  pre- 
scribed, the  Crown  may  proceed  to  accomplish  the  object  by 
the  same  means  which  it  is  authorized  by  the  common  law 
to  employ  in  conferring  the  usual  powers  upon  a  new  cor- 
poration, namely,  by  letters  patent  under  the  Great  Seal. 

The  principal  objection  to  the  appointment  of  Mr.  Price 
aud  Mr.  Bushton  appears  to  be,  that  although  all  persons 
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Exeh.  of  PUa$,  qualified  to  be  burgesses  by  the  Municipal  Corporation 
Act  are  entitled  to  be  inserted  in  the  burgess  list^  power  is 
given  to  Mr.  Price  in  the  first  instance,  and  finally  to  Mr. 
Bushton,  which  enables  them  to  include  in  such  list  per- 
sons not  qualified,  or  to  exclude  persons  duly  qualified.  If 
this  be  an  objection  in  principle,  it  is  a  principle  which,  in 
the  absence  of  express  directions,  has  been  adopted  by 
analogy  to  the  Municipal  Corporation  Act,  for  the  purpose 
of  facilitating  the  exercise  of  the  franchise  in  the  first 
instance,  instead  of  leaving  the  claims  and  objections  to 
be  contested  before  the  returning  officer. 

The  improper  admission  or  rejection  of  a  person  as  a 
burgess  may  indeed,  in  the  first  instance,  result  from  the 
mistake  or  misconduct  of  the  person  appointed  to  prepare 
and  to  revise  the  burgess  list,  and  the  same  may  be  said 
of  the  provision  of  the  Municipal  Corporation  Act.  But  such 
mistake  or  misconduct  would  not  preclude  any  person  duly 
qualified  from  asserting  and  obtaining  admission,  or  prevent 
any  unqualified  person  from  being  excluded,  by  proceedings 
instituted  for  that  purpose  in  the  Court  of  Queen's  Bench. 

The  last  material  objection  made  to  the  charter  is,  that 
it  omits  to  give  authority  to  Mr.  Price  to  insert  in  the 
burgess  list  the  names  of  inhabitant  householders  within 
seven  miles  of  the  borough. 

The  charter  grants  and  declares,  that  the  inhabitants  of 
the  borough  of  Manchester,  comprised  within  the  district 
described,  shall  be  incorporated  by  the  name  of  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Manchester, 
and  be  able  and  capable  in  law  to  have  and  exercise  all 
the  powers,  authorities,  immunities,  and  privileges  now 
held  and  enjoyed  by  the  several  boroughs  named  in  the 
act  5  &  6  Will.  4,  c.  76,  in  the  like  manner,  and  subject 
to  the  same  provisions,  as  fully  and  amply  to  all  intents  and 
purposes  whatsoever,  as  if  the  said  borough  of  Manchester 
had  been  in  the  schedule  to  that  act  annexed. 

The  term  '^  inhabitants''  embraces  all  persons  occupying 
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property  and  rated  within  the  borough;  for  occupation  Exeh,  of  pum, 
without  residence  is  sufficient  to  make  a  man  an  inhabi-     ^   "^_: 
tant ;  2  Inst.  702,  Jeffieries"  case  (a),  Bates  v.  Winstatdey  (A) : 
and  such  inhabitants  are  entitled  to  all  the  privileges  en- 
joyed by  the  corporations  of  boroughs  in  the  Municipal 
Corporation  Act. 

By  that  act,  5  &  6  Will.  4,  c.  76,  s.  9,  every  male  who 
shall  for  a  certain  time  have  occupied  any  house,  ware- 
house, counting-house,  or  shop  within  the  borough,  and 
also  during  such  occupation  shall  have  been  an  inhabitant 
householder  within  the  said  borough,  or  within  seven  miles 
of  such  borough,  shall,  if  duly  enrolled,  be  a  burgess  of  such 
borough,  and  member  of  the  body  corporate,  provided  he 
has  been  rated  for  the  premises  so  occupied,  and  paid  rates. 
And  persons  occupying  and  paying  rates  for  property  in  the 
borough  of  Manchester  are  entitled  to  the  same  privileges. 

14'ow,  by  the  Municipal  Corporation  Act,  the  inhabitants 
occupying  shops  are  not  entitled  to  the  privileges  of  bur- 
gesses, unless  they  are  also  householders  within  the  bo- 
rough, or  within  seven  miles  of  it;  in  which  last  case  they, 
the  inhabitants  of  shops  within  the  borough,  are  entitled  to 
the  character  of  burgesses  of  the  borough. 

In  like  manner,  under  the  charter,  the  inhabitants  occu- 
piers of  shops  within  the  district  are  not  entitled  to  the 
character  oi  burgesses,  unless  they  are  inhabitant  house- 
holders within  the  borough  or  seven  miles  of  it :  and  if 
they  are,  then  they  are  entitled  to  the  same  privileges  as 
the  members  of  the  corporations  mentioned  in  the  act. 

It  is  objected,  however,  that  the  charter  only  directs 
Mr.  Price  to  make  out  a  list,  to  be  called  the  Burgess 
List,  of  all  inhabitant  householders  within  the  borough  who 
shall  possess  the  qualification  required  by  the  said  act, 
omitting  any  mention  of  inhabitant  householders  within 
seven  miles  of  the  borough. 

(a)  5  Rep.67.  (&)  4  M.  &  Selw.  437. 
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But  I  do  not  think  this  omission  affects  the  validity  of 
the  charter. 

The  circumstance  of  being  an  inhabitant  householder 
within  seven  miles  of  the  boroughj  does  not  alone  confer 
any  right  to  the  character  of  a  burgess :  unless  he  occupy 
and  pay  rates  for  a  house^  warehouse^  shop,  or  counting- 
house  within  the  borough,  he  cannot  have  the  qualification 
required  by  the  act. 

It  plainly  appears,  both  from  the  16th  section  of  the  act, 
and  from  the  schedule  D.  No.  1,  for  making  out  the  buigess 
Ust,  that  the  property  required  to  be  specified  by  the  over- 
seers in  such  Ust,  in  respect  of  which  persons  are  entitled 
to  be  enrolled,  is  property  occupied  in  some  parish  within 
the  borough  for  which  the  overseers  are  appointed. 

By  the  Municipal  Corporation  Act,  the  overseers  of 
every  parish,  wholly  or  in  part  within  the  borough,  are  re- 
quired to  make  out  a  list,  according  to  schedule  D.,  of  all 
persons  entitled  to  be  enrolled  according  to  the  provisions 
of  the  Municipal  Corporation  Act,  in  respect  of  property 
within  such  parish,  the  form  of  which  list  begins  as 
follows: — 


List  of  Buboesses  of  the  Borough  of  - 
or  Township  of . 


-,  in  the  Parish 


Christian    Name  and 
Sumamo  of  each  Per- 
tan  at  full  length. 

Nature  of  Pro- 
perty  rated. 

Sireei,  Lane,  or  other  Place  In 

the  Property  is  sitttated  for 
which  he  is  now  rated. 

Ashton,  John    .    .    . 

Shop     .     .     • 

No.  23,  Church  Street. 

The  overseers,  therefore,  are  not  required  to  mention 
in  the  list  any  house  out  of  the  borough,  which  the 
party  may  hold  at  the  same  time  with  the  shop  occupied 
and  rated  within  the  borough.    There  is  no  column  in  the 
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fonn  for  the  insertion  oi  such  honse^  although  the  party  EjcK  of  PUtu; 
mentioned  as  occupying  a  shop  would  not  he  ahle  to  sup-  ^^^* 
port  a  claim  to  the  character  of  burgess^  unless  he  also  held 
a  house  within  the  borough^  or  within  seven  miles  of  it. 
If  a  rated  shopkeeper  hold  a  house  within  the  borough,  it 
wiU  be  mentioned ;  but  the  oyerseers  of  parishes  within  the 
borough  can  have  no  official  knowledge  of  houses  situate 
in  parishes  without  the  borough,  which  may  be  inhabited 
by  persons  paying  rates  within  it ;  and  it  would  have  been 
quite  unreasonable  to  impose  upon  them  the  duty  of  find- 
ing out  such  houses. 

The  act  of  Parliament,  then,  is  equally  silent  with  the 
charter  upon  the  point  which  is  made  the  subject  of  ob- 
jection. Both  require  a  statement  to  be  made  of  the  qua- 
lification vnihin  the  borough;  that  is,  of  any  house,  ware- 
house, counting-house,  or  shop,  occupied  and  rated  within 
the  borough.  But  if  there  be  no  house  held  by  the  party 
within  the  borough,  and  his  claim  to  the  character  of 
burgess  depends  upon  his  holding  a  house  without  the 
borough,  in  addition  to  it  his  occupation  of  rated  property 
within  the  borough,  that  circumstance  might,  I  apprehend, 
be  established  before  the  revising  barrister  by  the  party 
claiming,  in  the  one  case  as  well  as  in  the  other. 
^  It  appears  to  me,  that  if  property  be  occupied  within  the 
borough,  of  the  description  which  would  entitie  the  occu- 
pier to  be  a  burgess,  in  case  he  be  at  the  same  time  a 
householder  within  seven  miles  oi  the  borough,  the  over- 
seer might  be  required  to  insert  his  name  in  the  list, 
according  to  the  form  in  schedule  D. ;  but  neither  the  act 
nor  the  charter  requires  that  any  mention  should  be  made 
in  such  list  of  a  house  without  the  borough,  either  by  the 
overseer  or  by  David  Price.  Such  being  the  case,  I  cannot 
think  that  the  validity  of  the  charter  can  be  impeached  for 
want  of  directing  something  to  be  done,  which  was  not  re- 
quired to  be  done  under  the  Municipal  Corporation  Act. 

StiU  it  may  be  said,  that  as  Mr.  Price  was  required  by 
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holders  within  the  borough^  a  person  who  occupies  a  rated 

warehouse^  counting-house,  or  shop,  within  the  borough, 
but  holding  a  house  out  of  it,  would  not  immediately 
derive  all  the  advantages  from  Mr.  Price's  list  which  he 
might  derive  from  that  of  the  overseers,  made  under  sche- 
dule D.  of  the  Municipal  Corporation  Act.  But  such  his 
omission  in  Mr.  Price's  list,  though  it  might  occasion  to 
him  the  trouble  of  preferring  a  claim  to  establish  his  occu- 
pation of  a  rated  shop  within  the  borough,  as  well  as  his 
holding  a  house  without  the  borough,  would  not  deprive 
him  of  his  right  to  the  franchise,  which  he  takes  under 
the  charter  and  act  of  Parliament  combined.  He  might 
prefer  his  claim ;  and  if  he  established  it  before  the  revising 
barrister,  he  would  be  placed  upon  the  roll. 

One  other  objection  which  has  been  been  made  is,  that 
the  plea  does  not  aver  the  existence  of  a  gaol,  the  state  of 
which  is  required  to  be  set  forth  in  the  petition  for  a  court  of 
quarter  sessions,  and  that  the  grant  of  such  court  is  there- 
fore illegal;  and  as  the  ofSce  of  coroner  cannot  legally  be 
granted  except  upon  the  application  of  the  court  of 
quarter  sessions,  the  grant  of  that  office  in  the  present 
case  is  illegal. 

The  plea,  after  stating  the  grant  of  a  commission  of  the 
'peace,  avers,  that  afterwards  the  said  council  were  desirous 
that  a  separate  court  of  quarter  sessions  should  be  holden 
for  the  borough  of  Manchester,  and  did  duly  signify  the 
same  by  petition  to  her  Majesty  in  coimcil,  setting  forth 
the  matters  in  and  by  the  act  required  and  directed  in  that 
behalf.  No  objection  is  taken  in  the  replication,  by  alle- 
gation or  demurrer,  of  the  want  of  a  gaol,  and  that  the 
state  of  it  was  not  set  forth  in  the  petition ;  but  the  plain- 
tiff takes  issue  upon  the  presentation  of  a  petition  by  the 
inhabitants,  and  the  acceptance  of  the  charter.  By  thus 
pleading  over,  I  think  that  he  has  sufficiently  admitted 
that  the  matters  required  by  the  act  were  set  forth  in  the 
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petition^  including  the  state  of  the  gaol^  and  that  if  the  EmJl  0/  PUa^ 
non-existence  of  a  gaol  was  intended  to  be  insisted  npon^    .    ^^^'  . 
the  objection  should  have  been  made  by  the  pleadings.  Rotter 

For  these  reasons,  I  am  of  opinion  that  the  judgment     Chapman 
of  the  Court  of  Exchequer  should  be  affirmed. 

TiNBAL,  C.  J. — ^This  case,  which  in  form  is  an  action  by 
one  of  the  six  coroners  for  the  county  palatine  of  Lancaster 
against  the  defendant,  for  a  disturbance  in  the  plaintiff's 
office  of  coroner  of  the  county,  in  substance  involves  the 
question  of  the  validity  of  the  charter  of  incorporation 
granted  to  the  inhabitants  of  the  borough  of  Manchester. 

And  the  objections  wliich  have  been  taken  against  the 
judgment  of  the  Court  below,  which  was  in  favour  of  the 
defendant  in  the  original  action,  may  be  classed  under 
three  distinct  heads :  first,  an  objection  against  the  direc-* 
tion  given  by  the  learned  Judge  to  the  jury  at  the  trial  of 
the  cause;  2ndly,  objections  against  the  validity  of  the 
charter  itself;  Srdly,  against  the  pleading  of  the  defend- 
ant's title  to  the  office  a£  coroner  of  the  borough ;  and  I 
shall  proceed  to  state  the  opinion  which  I  have  formed  on 
these  several  points  in  their  order,  upon  the  best  consider- 
ation I  can  bring  to  this  difficult  and  doubtful  case. 

The  first  objection  rests  upon  the  consideration,  that  in 
order  to  enable  the  Queen  to  grant  a  valid  charter  of 
incorporation  under  the  statute  1  Yict.  c.  78,  s.  49,  there 
must  be  a  petition  of  the  inhabitant  householders  of  the 
town  or  borough  for  that  purpose ;  and  that  the  fact  of 
such  petition  being  or  not  being  presented,  was  a  question 
for  the  jury  upon  the  issue  raised  on  the  record ;  and  the 
objection  taken  is,  that  the  learned  Judge  did  not  permit 
that  question  to  be  decided  by  the  jury,  but  in  effect  de- 
termined it  himself  as  a  matter  of  law. 

But  whilst  I  agree  entirely  in  the  proposition,  that  the 
presenting  of  a  petition  in  the  manner  pointed  out  in  the 
act,  by  the  inhabitant  householders  of  the  town  or  borough, 
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■«u  <  r^m,  m  node  hj  the  act  a  necessary  preliminary  to  the  exerdae 
"^"^y^  ^  r/  the  poirer  gi^en  thereby  to  her  Majesty;  which  is  not 
t.i-^n«  tcjrtij  s  power  to  grant  to  inhabitants  a  charter  of  incor* 
"i^u-Mt^w.  y^nOioaf  for  the  eommon-kw  prerogatiye  was  quite  suffi- 
cient for  that  purpose ;  but  a  statutory  authority  to  extend 
to  the  inhabitants^  when  incorporated,  all  the  powers  and 
pronsions  of  the  act  for  the  regulation  of  municipal  cor- 
porations^ the  creation  of  some  of  which  would  not  fiJl 
within  the  compass  of  the  common-law  prerogative;  and 
whilst  I  agree  also,  that  the  question  whether  such  petition 
was  presented  in  the  manner  required  by  the  act,  is  aques- 
tion  of  fact  for  the  jury,  and  is  not  to  be  considered  as  con* 
eluded  by  the  determination  of  the  Privy  Council,  or  by 
their  recommendation  to  the  Crown  that  the  charter  should 
be  granted;  it  appears  to  me  that  such  question  of  fact  was 
Tirtually  submitted  to  the  jury  on  the  present  occasion;  or 
if  it  was  not,  that  the  exceptions  tendered  to  the  learned 
Judge  are  not  sufficiently  definite  and  precise  to  raise  the 
intended  objection. 

The  plaintiff  in  his  replication  denies  that  the  inhabitant 
householders  of  the  borough  of  Manchester  did  petition  the 
Queen  to  grant  to  them  a  charter  of  incorporation ;  on  which 
denial,  issue  is  joined.  The  evidence  laid  before  the  jury 
was,  that  at  a  meeting  of  the  rate-payers  called  together 
by  public  notice,  consisting  of  1000  persons,  a  petition  to 
her  Majesty  was  resolved  upon  by  the  majority  there  pre- 
sent, which  was  afterwards  signed  by  4000  inhabitant 
householders;  and  that  after  this  petition  had  been  pre- 
sented to  her  Majesty,  and  before  the  day  for  taking  the 
same  into  consideration,  6000  of  the  inhabitant  house* 
holders  had  petitioned  her  Majesty  not  to  grant  the  char- 
ter; it  being  also  admitted  that  the  aggregate  number  of 
inhabitant  householders  who  were  entitled  to  express  their 
opinion,  if  they  had  thought  proper,  was  48,000.  Under 
these  circumstances,  did  the  inhabitant  householders  peti- 
tion or  not,  was  the  question?  and  the  learned  Judge,  on 
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being  appealed  to,  stated  his  opinion  to  be,  that  notwitb-  SxdL  of  PUat^ 
standing  the  second  petition,  her  Majesty  had  authority    ^  ^^^  ^ 
and  power,  on  the  allowance  of  her  Privy  Council,  to  grant       Buttbr 
the  charter  as  on  the  first  petition.  Cbapmah. 

Now  this  opinion  cannot,  as  it  appears  to  me,  be  held  to 
be  a  mis-statement  of  the  law,  unless  it  can  be  laid  down 
as  an  abstract  proposition,  that  after  a  petition  has  been 
resolved  upon  at  a  public  meeting  properly  convened,  by  a 
majority  there  present,  its  whole  force  and  efficacy  is  to  be 
neutralized  and  destroyed  by  a  counter  petition,  subse- 
quently signed  by  a  larger  number  than  those  who  signed 
the  first,  but  not  constituting  the  actual  migority  of  the 
aggregate  number  of  inhabitant  householders.  No  autho- 
rity is  cited  for  this,  as  an  abstract  proposition  of  law,  and 
it  seems  to  me  to  be  not  sustainable  on  any  reasonable 
ground.  The  first  meeting  having  been  convened  together 
by  public  notice,  may  fairly  be  treated  as  a  meeting 
representing  the  inhabitant  householders,  at  which  all 
were  present  to  express  their  opinion,  and  those  who 
absented  themselves  from  such  meeting  may  not  unreason- 
ably be  considered  as  consenting  to  be  bound  by  the 
majority  of  those  who  attended.  The  struggle  of  opinion, 
whether  a  petition  should  be  presented  or  not,  would  ap- 
pear to  be  justly  decided  by  the  issue  of  the  first  meeting, 
at  which  meeting,  if  it  had  been  thought  desirable  for  con- 
venience, or  greater  certainty,  an  adjournment  might  have 
been  made  and  a  poll  taken,  at  which  the  absentees  might 
record  their  opinion,  upon  the  general  principles  which 
govern  the  proceedings  in  popular  assemblies.  Such  ex- 
pedient, however,  was  not  resorted  to;  the  meeting  closed 
with  a  petition ;  and  I  know  of  no  rule  of  law  by  which  a 
subsequent  petition  by  any  number,  short  of  the  majority 
of  the  whole  number  of  the  inhabitant  householders,  must 
be  held  necessarily  to  destroy  the  efficacy  of  the  first. 
When  the  circumstances  under  which  the  second  or  subse- 
quent petitions  were  carried,  are  left,  as  on  this  occasion, 

h2 
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ExdL  rf  Ptew,  a  complete  blank  upon  the  eyidence^  it  would  be  both  in- 
^  ^  .  conyenient  and  dangerous  to  draw  such  an  inference,  as  a 
Roma  necessary  legal  conclusion.  It  is  not  merely  from  the 
CBArM AK.  majority  in  point  of  number  between  those  who  sign  the 
petition  for  the  charter,  and  those  who  sign  the  counter 
petition  against  it,  that  the  opinion  of  the  actual  majority 
of  the  inhabitants  can  be  safely  inferred.  We  must  take 
into  account  the  relative  publicity  of  the  meetings  at 
which  the  respective  petitions  were  resolved  upon,  and  the 
circumstances  attending  the  signature  of  each.  It  there- 
fore appears  to  me,  in  point  of  law,  that  the  second 
petition  did  not  of  itself  necessarily  take  away  her  Ma- 
jesty's authority  and  power  to  attend  to  the  recommenda- 
tion of  the  first  petition,  which  is  substantially  the  opinion 
expressed  by  the  learned  Judge ;  and  if  he  did  not  lay 
down  the  law  incorrectly,  the  exception  to  such  direction, 
which  can  only  apply  itself  to  the  law  delivered  by  the 
Judge,  falls  to  the  ground.  Whether  her  Majesty  was 
authorized  or  not,  under  the  circumstances  given  in  evi- 
dence, to  grant  the  charter,  appears  to  me  not  to  be  a 
question  of  law,  but  a  question  of  fact  to  be  decided  by  the 
jury,  and  that  their  decision  should  be  governed  by  the 
evidence  in  the  cause  of  the  origination  of  the  two  con- 
flicting petitions,  and  the  circumstances  attending  their 
completion.  And  the  exception  in  the  case  does  not  insist 
that  the  Judge  refused  or  declined  to  leave  that  fact  to  the 
jury  J  indeed,  the  opinion  which  he  gave  does  not  necessa- 
rily take  it  from  them ;  but  the  exception  is,  that  he  ought 
to  have  told  the  jury,  that,  after  the  second  petition  had 
been  presented,  her  Majesty  had  no  authority  or  power 
to  grant  the  charter,  which  direction,  if  it  had  been  given, 
I  do  apprehend,  for  the  reasons  before  advanced,  would 
not  have  been  consistent  with  the  proper  exposition  of  the 
law,  but  would  have  been  directly  the  reverse. 

The  second  class  of  objections  which  have  been  urged 
against  the  validity  of  the  charter,  apply  themselves  to  the 
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shape  and  firame  of  the  charter  itself;   and  do  in  effect  Exch.  of  PUas, 


1841. 


resolve  themselves  into  these : — 1st,  that  it  appears  the 

charter  is  not  granted  to  the  same  persons  who  were  the       Rutter 


«. 


petitioners ;  2ndly,  that  the  charter  contains  various  provi-  CHAPicAir. 
sions,  which  are  neither  consistent  with  those  directed  bj 
the  legislature,  nor  with  the  common-law  prerogative  of 
the  Crown.  With  respect  to  these  objections,  it  should  be 
observed,  in  the  first  place,  that  it  is  obvious,  from  the  con^ 
sideration  of  the  statute  itself,  that  the  legislature  intended 
to  provide  for  the  case  where  new  corporations  might  be 
brought  into  existence  after  the  passing  of  the  act ;  in 
which  case  the  intention  was,  that  if  her  Majesty  thought 
proper,  the  several  provisions  of  the  Municipal  Corporation 
Act  might  be  extended  to  such  new  corporations.  It  is 
further  to  be  premised,  that  the  machinery  by  which  those 
provisions  were  carried  into  effect,  in  the  case  of  the 
ancient  boroughs  enxunerated  in  the  schedule  of  the  act, 
had  become  inoperative  and  inapplicable  from  lapse  of  time. 
And  lastly,  that  all  the  common-law  rights  of  the  Crown, 
with  respect  to  granting  of  the  franchise  of  a  corporation, 
still  remained  in  full  force,  and  unimpaired  by  the  act. 
Bearing  these  principles  in  mind,  in  passing  our  judgment 
on  the  steps  which  have  been  actually  pursued  in  the 
granting  of  the  present  charter,  the  Courts  of  law  must 
never  lose  sight  of  the  object  which  the  legislature  had  in 
view,  and  are  bound  to  see  that  such  object  shall  be  carried 
into  effect,  unless  it  appears  that,  by  the  means  which  have 
been  employed,  some  legal  or  constitutional  principle  is 
violated.  If  any  step  has  been  taken,  which  necessarily 
involves  in  it  the  breach  of  any  legal  principle,  undoubtedly 
the  charter  must  be  held  to  be  void ;  but  if  the  means 
adopted,  although  not  those  which  are  pointed  out  by  the 
statute,  nor  indeed  such  as  most  closely  follow  it,  yet 
involve  only  a  question  of  more  or  less  convenience,  and 
not  the  opposition  of  any  legal  principle,  the  charter,  as 
granted,  ought  to  be  supported.  For  we  must  never  forget 
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Mm€JL  ^  rutt,  the  rule  laid  down  by  Lord  Coke,  that  if  the  king's  charters 
^   ^^'  .     will  bear  a  doable  constmction^  one  which  will  cany  the 
BcTTEE       grant  into  effect^  the  other  which  will  make  it  inoperatiyej 
CmjoMAM.     ^^  former  is  to  be  adopted. 

Now  the  first  objection  raised  npon  the  fsice  of  the  charter 
itself  is  this^  that  the  petition  for  the  charter  was  by  the  in- 
habitant honseholders  of  the  borough  of  Manchester  at  large^ 
but  that  the  charter  is  not  granted  to  such  petitioners,  that 
is,  the  inhabitant  householders  of  the  nine  townships  where- 
of that  borough  consiBts,  but  to  the  inhabitant  householders 
of  six  of  the  townships  only  comprised  within  the  limits  of 
that  borough.  I  have  felt,  for  some  time,  great  doubt 
upon  this  point ;  but  upon  the  whole,  I  have  satisfied  my- 
self that  the  sound  construction  of  the  words  in  the  49th 
section  of  the  stat.  1  Vict.  c.  78,  (which  are  the  same  with 
those  in  the  141st  section  of  the  statute  5  ft  6  Will.  4,  c.  76)^ 
is,  that  the  Crown  has  the  power  to  incorporate  the  inhabit- 
ant householders  of  such  district  of  the  borough  which  pe- 
titions for  the  charter,  to  which  district  the  provisions  of 
the  former  act  are  by  the  charter  directed  to  extend;  or, 
in  other  words,  that  it  wl»  meant  by  the  legislature  that 
the  limits  of  the  newly  created  corporation,  and  the 
limits  to  which  the  powers  of  the  statute  should  be  ex- 
tended, should  be  identically  the  same.  For  it  would  in- 
troduce great  difficulty,  if  not  inconsistency,  in  the  working 
of  the  charter,  if  the  charter  of  incorporation  included 
the  nine  townships,  and  the  powers  of  the  Municipal  Cor- 
poration Act  were  Extended  to  six  only;  upon  that  con- 
struction, the  inhabitants  of  the  three  excluded  townships 
would  be  corporators  under  the  charter,  but  never  could 
become  burgesses  on  the  list.  Such  sense,  therefore, 
must  be  put  upon  the  words  in  the  statute  as  will  carry  its 
object  into  efiect,  which  object  was,  that  newly  created 
boroughs  might,  if  the  Crown  saw  fit,  be  in  the  same  po- 
sition, as  nearly  as  circumstances  would  allow,  as  the 
boroughs  named  in  the  schedule;  and  no  other  construe- 
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tion  can  attain  that  object,  nnless  it  be  considered  that  the  Bxeh.  ^  Pkat, 
Crown  might  limit  the  grant  of  incorporation  to  the  inha-     v^I^^Il^ 
bitants  within  the  same  district  to  which  the  extending  of      Ruttbr 
the  powers  of  the  act  in  directed  to  reach.    This  is  no      chapman. 
more  than  an  exercise  of  a  common-law  power  in  the 
Crown  to  grant  the  corporate  franchise  to  any  part  of  a 
district,  the  inhabitants  of  the  whole  whereof  had  joined  in 
their  petition,  leaving  the  grantees  to  accept  the  charter 
oir  not,  when  granted,  at  their  discretion. 

The  second  objection  apparent  on  the  face  of  the  char- 
ter JB,  that  the  new  borongh  has  been  divided  into  wards, 
not  nnder  the  authority  or  according  to  the  provisions  of 
the  former  act,  but  under  the  authority  of  the  Crown  itself, 
firom  whom  the  charter  emanated.  But  to  this  it  appears 
to  me  a  sufficient  answer,  that  the  division  by  the  revis- 
ing barristers,  which,  under  that  act,  was  to  be  completed 
by  the  9th  of  November,  1885,  was  incapable  of  applica- 
tion to  the  present  charter,  which  was  not  granted  till  the 
year  1888;  and  as  the  Crown  at  common  law  might 
undoubtedly  divide  the  borough  into  such  wards  as  it 
thought  fit,  this  division  by  the  Crown  did  of  necessity 
come  into  operation,  and  supply  the  place  of  the  division  by 
the  revising  barristers,  in  order  to  prevent  the  power  given 
by  the  act  from  becoming  altogether  dead  and  inoperative. 

The  third  and  fourth  objections  are  urged  against  the 
formation  of  the  burgess  list;  it  being  alleged  in  the  first 
place,  that  the  authority  given  to  David  Price  to  make 
out  a  burgess  list  is  illegal,  being  a  delegation  of  the  au- 
thority of  the  Crown  to  make  a  corporation,  which  is 
inconsistent  with  the  provisions  pointed  out  in  the  Muni- 
cipal Corporation  Act,  (s.  20),  which  ought  to  have  been 
as  closely  followed  as  practicable.  On  which  objections  it 
is  admitted,  that  the  precise  powers  chalked  out  by  the 
act,  could  not  be  pursued  to  the  letter.  There  were  no 
means  of  compelling  the  overseers  to  return  lists — ^no 
power  of  defiraying  their  expensetH-no  revising  barrister 
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EmA,  4  r^tm,  eonld  be  called  for— his  power  to  revise  the  lists  being  con* 
-  fined  to  the  Hsts  of  the  year  1835.  It  is  further  incon* 
^''***  testable^  that  at  common  law  the  Crown  might  have  nomi- 
CmMruAm.  natcd  the  borgesses  in  the  charter  itself.  And  taking  into 
consideration  these  two  admitted  principles^  I  cannot  per* 
eeiye  the  ill^ality  of  the  step  that  has  been  taken.  This 
is  not  a  general  power  given  by  the  Crown^  enabling  David 
Price  to  place  upon  the  roll  or  to  reject  whomsoever  he 
thought  fit,  arbitrarily ;  it  is  a  ministerial  power  only,  ''  on 
or  before  the  29th  of  October,  to  make  out  an  alphabeti- 
cal list  of  all  inhabitant  householders  within  the  borough, 
who  possess  the  qualification  required  by  the  act;''  and 
further  ''to  make  out  a  list  of  claimants  and  ob)ectionB»" 
which  list  is  afterwards  to  be  revised  by  Mr.  Bushton  be- 
fore the  28th  of  November.  Some  plan  or  scheme  must 
be  devised  to  carry  the  intention  of  the  act  into  effect  as 
to  newly  created  corporations,  where  the  provisions  therein 
given,  as  to  the  old  corporations,  ceased  to  be  applicable 
from  lapse  of  time.  And  I  cannot  see  that  there  is  any- 
thing  illegal  in  this  substitution :  inconvenience  there  may 
certainly  be,  but  such  as,  being  amendable  on  the  6th  of 
September  in  the  following  year,  is  not  of  a  permanent 
nature.  And  the  short  answer  to  these  particular  objec- 
tions appears  to  me  to  be,  that  this  is  not,  as  it  is  alleged, 
a  delegation  of  authority  from  the  Crown  to  make  a  cor- 
poration, for  the  inhabitant  householders  were  already 
incorporated  by  the  Queen ;  but  that  the  making  up  an 
alphabetical  list  of  burgesses  is  merely  a  ministerial  act 
for  the  sake  of  convenience. 

And  as  to  the  objection,  that  the  directions  given  to  Mr. 
Price  required  him  to  insert  those  only  ''  who  were  inha- 
bitant householders  within  the  said  borough,  who  shall 
possess  the  qualification  required  by  the  said  act,''  whereas 
by  the  9th  section  of  the  act,  not  only  the  inhabitant 
householders,  but  every  one  ''  who  occupied  any  house  or 
shop  within  the  borough,  and  was  at  the  time  an  inhabi- 


HILABT   VACATION,  4  VICT.  105 

tant  houaeholder  within  seven  miles  of  the  said  borough/'  BxO.  rf  puqm^ 

1  Ail 

had  the  right  to  be  put  upon  the  burgess  roll;  it  must  be 
observed,  that  any  person  possessing  that  qualification,  if 
he  was  refused  to  be  put  upon  the  list  by  Mr.  Price,  would 
have  entered  his  claim,  and  such  claim  would  have  been 
revised  by  Mr.  Bushton ;  and  at  the  last  the  utmost  incon- 
venience would  have  been  the  remaining  without  his  fran- 
chise until  the  5th  of  September  following,  when  the  whole 
difficulty  would  have  been  set  right  by  the  new  Usts  made 
out  by  the  revision  of  the  mayor.  And  the  question  at 
last  is,  whether  the  charter  is  to  be  held  a  void  charter,  on 
account  of  this  defect  in  the  directions  for  making  out  the 
first  bu3^;ess  list?  I  cannot  think,  upon  legal  principles, 
this  consequence  does,  or  ought  to  follow. 

The  only  remaining  objection  ia  that  which  arises  on  the 
fiice  of  the  record.  It  is  objected  that  the  petition  itself  is 
not  set  forth  as  it  ought  to  have  been,  in  its  precise  terms, 
and  further,  that  there  is  no  allegation  that  the  facts  there- 
in alleged  are  true,  one  of  which  facts,  namely,  the  state  of 
the  gaol,  was,  as  it  is  contended,  911  essential  condition  to 
the  power  given  to  the  Crown,  by  the  103rd  section  of  the 
act,  of  granting  a  separate  court  of  quarter  sessions  to  the 
new  borough.  Admitting  that  the  plea  might  have  been 
informal,  in  not  setting  out  upon  the  face  of  it  the  par- 
ticulars of  the  petition,  the  utmost  that  can  be  said  is, 
that  it  would  have  been  bad  upon  a  special  demurrer ;  for, 
as  the  plea  now  stands,  the  allegation  therein,  that ''  the 
petition  did  set  forth  the  matters  in  and  by  the  said  act  of 
Parliament  in  that  behalf  required  and  directed,''  might 
have  been  traversed  in  the  same  terms  by  the  plainti£f,  and 
an  issue  tried  thereon.  And  as  to  the  truth  of  the  several 
facts  contained  in  the  petition,  in  the  present  action,  which 
is  not  a  proceeding  between  the  Crown  and  the  corpora- 
tion, to  repeal  the  letters  patent  upon  the  ground  of  mis- 
recital  or  nus-information  to  the  Crown,  but  an  action  by 
^  third  person,  if  such  false  statement  can  be  taken  advan- 
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Exeh.  of  Pleat,  tage  of  at  all^  upon  which  I  think  there  is  considerable 
^^^'  ^  doubtj  the  mode  by  which  it  ought  to  have  been  raised 
would  have  been  by  an  allegation  of  such  falsehood  on  the 
part  of  the  plaintiff  in  his  replication ;  but  the  plaintiff  has^ 
by  pleading  oyer  to  another  pointy  admitted  the  statement 
of  the  facts  in  the  petition  to  be  correct^  and  waived  the 
objection.  Many  cases  were  cited  in  argument,  which 
have  been  determined  on  the  statutes  of  jeofail^  where 
stronger  objections  than  the  present  have  been  held  to  be 
cured. 

Upon  the  whole,  therefore,  I  think,  although  I  admit 
the  case  to  be  involyed  in  difficulty,  that  the  plaintiff  is  not 
entitled  to  recover,  and  therefore  that  the  judgment  which 
has  been  given  for  the  defendant  in  the  court  below,  must 
be  affirmed. 

Lord  Denman,  C.  J. — ^In  this  great  case,  so  important 
to  the  future  administration  of  civil  and  criminal  justice 
over  one  of  the  most  populous  districts  in  England,  the 
jurisdiction  to  which  it  is  to  belong,  the  authority  by  which 
it  is  to  be  taxed, — and  which  case  must  give  the  rule  for 
the  future  government  of  numerous  other  districts  of 
nearly  equal  importance,  it  is  by  no  means  wonderful  that 
the  Judges  have  not  been  able  to  take  the  same  view  of  all 
the  points  arising,  notwithstanding  the  assistance  of  two 
most  learned  and  able  arguments,  and  their  own  frequent 
conferences  upon  them.  We  have  all  felt  the  desire  to  give 
effect  to  an  act  of  Parliament  passed  for  great  purposes;  to 
scan  with  all  respect  the  proceedings  which  the  Crown  has 
been  advised  to  take  in  applying  it;  and  to  avoid,  if  possible, 
the  necessity  of  disturbing  a  course  of  practice,  which,  as 
we  discover  from  the  record  itself,  has  been  for  some  time 
in  active  operation.  But  not  even  to  these  objects  can  any 
of  us  be  justified  in  sacrificing  the  deliberate  conviction 
of  his  own  judgment. 

I  think  it  right,  in  the  outset  of  my  observations^  to  state. 
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that  I  cannot  regard  tlie  present  plaintiff  as  a  stranger  to  the  Bxch  of  Piem, 
erection  of  this  corporation^  in  the  proper  sense  of  that  word.  ^  ^^^' 
He  is  a  coroner  of  the  county  palatine  of  Lancaster^  and  has 
the  power  of  exercising  the  authorities  of  that  freehold  office 
over  every  part  of  that  county,  including  the  town  of  Man- 
chester, unless  they  have  been  to  that  extent  superseded  by 
the  good  appointment  of  another  coroner  for  that  district ; 
and  has  a  right  to  call  for  proof  that  such  appointment  was 
made ;  which  depends  on  the  question,  whether  the  town 
council  of  Manchester  has  well  petitioned  for  a  court  of 
quarter  sessions,  as  that  must  depend  on  the  earlier  ques- 
tion, whether  the  charter  itself  has  been  legally  granted. 

The  first  leading  point  is,  whether  the  direction  of  the 
learned  Judge  is  accurate. 

Issue  having  been  joined  on  the  fact  whether  the  inhabi- 
tant householders  of  Manchester  petitioned  her  Majesty  to 
grant  them  a  charter  of  incorporation,  and  whether  such 
charter  was  duly  accepted  and  received  by  the  inhabitants 
of  the  borough,  the  facts  given  in  evidence  by  the  defend- 
ant, in  support  of  the  affirmative,  were,  that  a  requisition, 
signed  by  many  of  the  inhabitant  householders,  was  (Feb.  2) 
presented  to  the  boroughreeve  and  constables,  request- 
ing them  to  call  a  meeting  of  the  rate-payers,  to  consider 
the  propriety  of  petitioning  her  Majesty  for  a  charter  of 
incorporation  according  to  the  statute ;  that  a  public  meet- 
ing of  rate-payers  was  called,  and  held  accordingly  on  the 
0th  of  February,  pursuant  to  a  public  advertisement.  That 
the  rate-payers,  to  the  number  of  1000,  did  attend,  and 
that  all  rate-payers  had  access  to  the  meeting.  That  a 
resolution  was  proposed,  and  after  discussion  carried  by  a 
large  majority  of  the  meeting,  that  such  petition  should 
be  presented.  That  a  resolution  passed  for  appointing  a 
committee  to  prepare  such  petition.  That  shortly  after- 
wards, such  a  petition  was  signed  by  4000  inhabitant 
householders  of  the  borough  of  Manchester,  the  greater 
part  thereof  being  rate-payers  and  inhabitant  householders 
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<  Plem,  of  the  district  for  which  the  said  charter  was  granted,  and 
.  *^^*  ^  being  persons  qualified  to  be  burgesses  under  the  charter ; 
BcTfm  but  the  number  of  those  signing  was  not  a  majority  of  the 
CmjuM/ktL  whole  number  of  inhabitant  householders,  who  amounted 
to  48,000.  That  the  petition  was  duly  presented  to  her 
Majesty,  and  duly  lodged  with  the  Privy  Council,  and 
referred  by  her  Majesty  to  the  consideration  of  her  Privy 
Council,  and  that  the  said  charter  was  accepted  as  in  the 
plea  mentioned.  It  was  then  proved  on  the  plaintiff's 
part,  ''for  the  purpose  of  shewing  that  her  Majesty  had 
not  authority  to  grant  the  charter  imder  this  petition, 
that  6000  of  such  inhabitant  householders  had,  after  the 
presentation  of  the  former  petition,  and  before  it  was 
taken  into  consideration  by  the  Privy  Council,  petitioned 
her  Majesty  not  to  grant  the  charter  in  question :'' — where- 
upon the  Judge  declared  his  opinion,  that  notwithstanding 
soeh  petition  as  last  aforesaid,  her  Majesty  had  authority 
and  power,  on  the  recommendation  of  her  Privy  Council, 
to  grant  the  charter  on  the  first-mentioned  petition,  by 
virtue  of  the  statute  in  such  case  made  and  provided,  and 
with  that  direction  left  the  case  to  the  jury.  To  this 
direction  the  exception  was  taken  by  the  plaintiff's  counsel 
in  these  terms :  that  the  facts  proved  were  sufficient  to 
shew  that  her  Majesty  had  no  authority  to  grant  such 
charter  as  aforesaid,  on  the  first-mentioned  petition.  The 
argument  here  ui^ed  on  behalf  of  the  plaintiff  in  error  is 
this : — ''The  learned  Judge  took  upon  himself  to  tell  the 
jury,  as  his  opinion  in  point  of  law,  that  the  petition  of 
the  4000  who  signed  it  after  the  public  meeting,  was  such 
a  one  as  to  give  the  Crown  authority  to  grant  the  charter, 
whereas  it  gave  no  such  authority;  for  the  charter  ought 
to  be  granted  to  the  inhabitants  on  a  petition  from  the 
inhabitant  householders,  and  has  been  granted  without 
such  petition.  Certain  householders  indeed  call  a  vestry, 
but  of  what  description  of  persons?  A  third  description, 
who  may  possibly  be  neither  inhabitants  nor  householders; 
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they  had  no  power  to  bind  even  the  minority,  mnch  less  -Ejtc*.  o/  Pleat, 
the  absent  and  immense  majority;  nor  do  they  profess  to  - 

bind  them,  merely  determining  that  a  petition  shall  be  Ruttbr 
presented  after  being  prepared  by  a  committee;  when  so  Chapman. 
prepared,  it  is  the  petition,  not  of  the  meeting,  bnt  of 
those  who  signed  it,  in  nimiber  4000,  or  one-twelfth  of  all 
whom  the  act  recognises  as  qualified  to  petition  for  this 
object.  That  the  petition  of  6000  inhabitant  householders 
against  granting  the  charter,  though  subsequent,  not  ap- 
pearing to  have  been  obtained  through  any  fraud  or  con- 
trivance (indeed  the  date,  as  well  as  the  circumstances 
under  which  it  was  adopted,  was  left  in  obscurity),  was 
stronger  evidence  that  the  inhabitant  householders  were 
averse  to  the  charter,  than  the  petition  of  the  4000  that 
they  desired  one :  and  that  if  a  mere  balance  of  numbers, 
denuded  of  all  circumstances,  authorized  the  Judge  to 
direct  the  jury  in  point  of  law  at  all,  it  could  only  war- 
rant him  in  telling  them  the  very  contrary  of  what  he  laid 
down." 

The  answer  given  for  the  defendant  was,  that  the  Privy 
Ck>uncil  has  already  decided  this  question,  being  a  court  of 
competent  jurisdiction  for  that  purpose  (as  appears  by  the 
provision  for  publishing  notice  of  all  such  petitions  a 
month  before  they  are  taken  into  consideration),  and 
impliedly  giving  judgment  that  the  inhabitant  house- 
holders (t.  e.  a  majority  of  them)  had  petitioned,  by  advis- 
ing her  Majesty  to  grant  the  charter  prayed;  but  that,  if 
the  fact  were  still  open  to  inquiry,  the  evidence  was  suffi- 
cient to  justify  the  verdict.  For  it  was  denied  that  the 
learned  Judge  had  laid  down  the  law  upon  the  point,  or 
that  the  evidence  appearing  could  be  assumed  as  the  whole 
evidence  on  the  trial ;  and  the  jury  being  thereby  satisfied 
that  the  petition  of  the  4000  had  truly  expressed  the 
sense  of  the  inhabitants,  his  decision  was  confined  to 
instructing  them  that  the  dissent  even  of  a  larger  number 
could  not  undo  what  they  had  effectually  done.    In  reply. 
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Exck.  of  PUn,  the  plaintiff's  counsel  contended  that  no  judicial  power 
^  ^^'  ^  whatever  is  conferred  on  the  Privy  Council  in  this  respect ; 
RuTTEft  that  that  body  is  only  required  to  advise  on  the  expediency 
Chafmak,  of  granting  a  charter;  and  though*  they  would  not  recom- 
mend unless  they  were  well  convinced  that  a  majority  in 
fact  desired  the  charter  (for  which  reason,  and  to  prevent 
unfair  practices,  the  month's  notice  might  reasonably  be 
required),  yet  no  judicial  power  to  ascertain  the  &ct  can  be 
discovered  in  the  act  of  Parliament,  or  created  merely  by 
implication.  It  was  in  addition  observed,  that  the  defend- 
ant himself,  acting  on  the  best  and  highest  opinions  on 
the  law,  had  taken  issue,  not  on  the  decision  of  the  Privy 
Council,  but  on  the  foot  of  the  petition  proceeding  from 
the  inhabitant  householders,  while  it  does  not  appear  that 
the  petition  of  the  6000  was  even  considered  by  the  council, 
or  that  the  Crown  had  been  advised  to  bring  it  under  their 
notice.  I  must  confess,  that  to  me  the  plaintiff's  argu* 
ment  on  this  point  appears  well  founded,  and  that  I  see 
nothing  in  the  case  that  can  make  the  mere  fact  of  a  charter 
being  granted  an  estoppel  against  the  plaintiff's  contro- 
verting any  fact  essential  to  its  validity. 

The  other  answer  to  this  exception  required  us  to  con- 
sider the  meaning  to  be  ascribed  to  the  learned  Judge's 
direction,  which  I  have  just  now  read.  Does  it  import  that 
the  jury  had  formed,  or  were  required  to  form,  a  judgment 
whether  the  earlier  petition  was,  on  a  fair  review  of  all  that 
passed,  the  petition  of  the  inhabitants ;  and  that,  if  they 
thought  so,  the  subsequent  proceeding  could  not  affect  it? 
or  must  we  understand  that  the  direction  was  given  upon 
the  fact  proved  with  respect  to  the  two  petitions  ?  I  cannot 
say  that  I  have  yet  divested  myself  of  serious  doubt  on  this 
point,  or  that  I  feel  by  any  means  satisfied  that  the  jury 
must  not  have  supposed  themselves  to  be  directed  in  point 
of  law,  to  come  to  their  conclusion.  This  would  appear  to 
be  wrong;  for  though  the  proceedings  at  Manchester 
might  have  been  such  as  to  give  conclusive  validity  to  the 
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petition  of  the  smaller  nnmber.  and  mike  tihe  opposition  Enk,  rf  PiMt, 
inoperative,  I,  as  a  jniyman,  should  rather  think  that     ^   ^      . 
the  £m^  estabhahed  bj  the  evidence  fiul  to  make  out       RcrrBa 
such  a  state  of  things.    But  it  was  denied  that  the  bill  of     chatman. 
exceptions  properly  pointed  at  this  discussion ;  and  npon 
tbe  whole,  observing  the  object  with  which  the  counter 
petition  was  tendered^  and  the  language  of  the  exception^ 
I  conclude  that  thefidrmeaning  of  the  direction  is  this : — 
Supposing  the  petition  of  the  4000  to  hare  given  power  to 
grant  the  charter,  that  of  the  6000  did  not  revoke  it ;  while 
the  defendant's  counsel  contended  that  it  did  revoke  it,  and 
did  not  require  the  opinion  of  the  jury  to  be  taken  on  the 
fieur  effect  of  the  whole  evidence ;  and  if  the  exception  had 
assumed  this  form,  it  is  not  impossible  that  the  case  would 
have  been  so  submitted,  and  the  verdict  might  have  corres- 
ponded with  tins  view. 

A  second  objection  taken  to  the  validity  of  the  first 
petition,  strikes  me  as  ranging  rather  under  the  objections 
to  the  charter  itself,  which  are  now  to  be  considered.  It 
does  not  profess  to  incorporate  the  same  persons  who 
petitioned  for  it,  or  are  empowered  by  the  act  to  petition. 
Those  are,  the  inhabitant  householders  of  the  borough  of 
Manchester,  consisting,  as  it  appears,  of  nine  tovmships, 
while  the  charter  is  granted  to  the  inhabitants  of  six  only 
of  those  townships.  Thus  it  may  happen  that  every  in* 
habitant  householder  who  sets  his  name  to  a  petition  for  a 
charter,  may  be  excluded  from  its  benefit  when  granted ; 
and  that  the  minority  who  objected  may  all  have  come 
exclusively  fix>m  that  parcel  of  the  district  to  which  it  is 
granted.  But  we  cannot  suppose  the  Crown  to  grant,  or 
the  Privy  Council  to  recommend  a  grant,  which  would 
produce  these  great  incongruities ;  nor  ia  it  likely  that  such 
a  charter  would  be  accepted  by  the  inhabitants.  The 
proper  question  appears  to  me  to  be,  whether  the  authority 
of  the  Crown  is  properly  set  in  motion  by  the  petition 
presented ,  and  I  think  it  is^  if  the  inhabitant  householdersj 
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^^  ^ff^  Le.m  mugoritf  of  them  in  the  borough  m  it  existed  at  the 

-^Lyl^    time  of  petttioiiiiigy  have  made  the  application  required  by 

^^»      the  statute.  The  Crown  is  then  in  its  charter  to  set  out  the 

Cmsnum,     hoondaries  of  the  projected  district,  a  power  which  cannot 

be  exercised  without  that  of  omitting  some  parts  from  the 

neorponted  borough* 

Seireral  objections  then  follow  to  the  charter  as  granted, 
from  the  diiference  between  its  provisions  and  those  <^ 
the  act  of  the  5  ft  6  Will.  4,  in  respect  of,  first,  the 
dafs  of  election;  second,  the  division  of  the  borongh 
into  wards;  third,  the  nnmber  of  oonncillors  to  be  returned 
lor  each  wsrd ;  fourth,  the  mode  of  making  out  the  first 
list,  which  is  confined  to  residents  within  the  borough; 
fifth,  the  appointment  of  Mr.  Price  to  make  out  lists, 
instead  of  the  parish  officers ;  sixth,  that  of  Mr.  Bushton 
to  revise  them,  instead  of  a  barrister  appdnted  by  the 
senior  Judge  of  assize;  and  some  others  of  the  same  de- 
scription. 

But  the  mere  variance  between  the  charter  and  the  act 
is  no  sufficient  objection  to  the  former,  unless  the  Crown  is 
deprived  of  the  power  of  making  any  charters,  except  in 
conformity  with  the  provisions  of  the  Municipal  Beform 
Act,  a  proposition  which  was  asserted  as  admitting  of  a 
doubt,  but  in  support  of  which  no  reasons  were  addressed 
to  us,  and  which  appears  to  us  wholly  unfounded.  Such 
variance  would  clearly  have  no  effect  on  a  charter  good  at 
common  law ;  but  a  serious  doubt  has  arisen,  whether  this 
charter  would  have  been  good  at  common  law,  founded  on 
the  delegation  of  the  powers  of  the  Crown  to  individuals 
named  in  the  charter. 

It  is  a  general  rule  of  law,  that  corporations  can  be 
created  by  the  Crown,  and  by  no  other  authority.  This  rule 
is  as  ancient  as  the  law  itself,  and  supported  by  numerous 
authorities, — was  acted  upon  by  all  the  Judges  in  Lord 
Coke's  time,  in  the  great  case  of  Sutton's  Hospital,  though 
supposed  to  have  been  materially  modified  by  their  deci- 
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sion.  There  the  charter  incorporating  the  founders  may  excK  rf  PUat, 
be  said  to  have  been  left  in  blank  for  the  person  who  was  ^  ^^^: 
to  be  master  of  the  intended  hospital,  and  was  to  be  named 
by  Sir  T.  Sutton,  the  founder,  who  had  granted  large 
estates  for  the  erection  of  the  school  and  hospital  of  the 
Charter  House.  To  this  extent  the  Crown's  substitution  of 
another  for  itself,  in  nominating  one  member  of  a  corpora- 
tion, was  held  good ;  and  on  this  authority  it  has  sometimes 
been  said,  though  not  by  any  judicial  authority,  that 
another,  thus  empowered  by  the  Crown,  may  lawfully  create 
a  corporation.  This  doctrine  was  rested  on  Ramset^s  case, 
where  the  charter  in  like  manner  incorporated  a  person, 
under  the  title  of  a  chaplain,  to  pray  for  the  founder's  soul ; 
and  the  first  was  not  named  by  the  Crown  in  the  charter, 
but  was  to  be  appointed  by  the  founder.  If  these  two  cases 
are  taken  as  establishing  the  doctrine  of  aright  generally  in 
the  Crown,  to  enable  a  private  subject  to  make  a  corpora- 
tion, they  seem  to  be  quite  irreconcileable  with  the  general 
rule  above  mentioned.  But  can  they  be  really  brought 
within  the  same  principle  or  reason  of  the  law,  which 
applies  to  the  erection  of  municipal  bodies  ?  In  them  the 
Crown  gave  perpetuity  to  charitable  trusts  of  a  pri- 
vate nature,  to  which  the  pious  founders  devoted  their 
own  funds,  and  which  could  be  effected  by  the  constant 
application  of  those  funds,  and  in  no  other  manner.  In 
the  case  of  Sir  T.  Sutton^ s  Hospital,  the  heir  at  law  sought 
to  retain  the  lands  given  imder  a  private  act  of  Parliament, 
and  some  bought  afterwards,  setting  aside  the  charter  of 
incorporation,  by  which  they  were  all  vested  in  the 
governor  of  the  Charter  House.  Ten  objections  were  made 
by  him  to  the  charter.  They  are  stated  by  Lord  Coke, 
and  most  of  them  he  characterized  as  unfit  to  have 
appeared  at  the  bar,  and  not  worthy  of  an  answer.  The 
eighth,  however,  was  taken  to  the  nomination  of  the  mas- 
ter (who  was  to  be  a  governor,  f  •  e.,  a  member  of  the  new 
body  corporate).  It  was  said  to  be  void  for  two  reasons : 
VOL.  VIII.  I  M.  w. 
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UiA.  4/pitm,  me^  Hbtt  be  was  nommated  at  will,  when  he  onght  to 
^^  ^  iMie  ft  fieebrid:  alao,  that  the  hospital  itadf  onght  to 
^t^frrm  ktre  been  aetaally  founded  when  the  nomination  was 
ffTtmtr  sade*  In  anawer  to  this^  Lord  Coke  cites  Ramieff'M  eate, 
befoie  mentioned,  and  states  the  objection  to  have  been 
orerrnled,  ^*tor  Sntton  had  liberty  at  his  will  and  pleasure, 
and  when  he  is  nominated,  he  is  master  by  force  of  the 
letten  patent,  and  is  now  as  if  he  had  been  named  in  the 
letten  patent  themselves/'  But  allowing  this  to  the 
ftillest  extent,  in  reference  to  matters  of  such  a  description, 
eaa  th^  be  drawn  into  precedents  for  charters  of  the 
great  importance  that  attaches  to  that  now  before  us,  by 
which  the  rights  of  the  Crown  itself  may  be  permanently 
aflseted,  the  representation  of  the  people  in  Parliament  in-* 
▼olred,  and  the  enjoyment  of  theur  property  and  liberty  by 
erery  man  in  the  kingdom  transferred  from  the  known 
powers  of  the  constitotion  to  a  local  government  ? 

Tbe  Crown  has,  in  fact,  in  this  instance  (if  by  law  it 
vmy)  deputed  to  Mr.  Price  tke  making  of  the  list,  and  to 
Mr.  Bushton  its  final  Settlement,  without  dieck  or  control, 
and  the  list  which  they  may  so  make  and  settle  is  the  ma- 
terial  out  of  which  the  body  corporate  is  to  be  moulded. 
Is  there  any  example  of  such  a  mode  of  creating  a  munid- 
pal  body  ?  Would  it  be  lawfol  for  the  Crown  to  dedare 
that  such  persons  as  A.  and  B.  migU;  select  should  be  the 
council,  or  to  create  as  aldermen  or  mayor  those  who  should 
thereafter  be  found  by  A.  and  B.  to  possess  some  particular 
qualification?  This  is  very  different  from  the  Crown 
appointing  individuals  to  make  preliminary  inquiries, 
and  acting  through  responsible  advisers  on  information 
thus  obtained.  It  might  in  this  manner  nominate  any 
one  of  the  constitoent  parts,  or  the  whole  body  corporate; 
but  if  it  should  merely  confirm  beforehand  the  nomination 
to  be  made,  thus  losing  all  control  over  the  operation, 
and  blindly  making  itself  an  instrument  in  the  hands  of 
another,  one  of  the  most  important  acts  of  state,  and  most 
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nearly  tonchiiig  the  pubKc  welfiore,  would  be  perfonned  s*dk.  pf  pimv, 
-without  any  responsibility^  or  any  means  of  applying  a 
remedy,  or  eren  of  inflicting  punishment,  however  ill, 
through  corruption  or  negligence,  the  work  were  done,  or 
even  though  the  persons  clothed  with  these  great  powers 
should  decline  to  exercise  them  at  all.  No  mandamus 
could  compel  them  to  undertake  the  duty;  and  I  should 
have  thought,  with  great  confidence,  but  for  the  opinion 
which  I  have  heard  this  day  expressed  by  two  of  my  learned 
Brethren,  that  no  writ  known  at  present  to  the  law  could 
have  interfered  with  the  exerdse  of  their  powers,  whether 
styled  discretionary,  ministerial,  or  judicial,  by  these  volun- 
tary agents.  One  great  objection  to  permitting  the  Crown 
to  denude  itself  of  the  privilege  and  trust  of  determining 
by  whom  corporate  rights  are  to  be  enjoyed,  ia  the  impos- 
sibility of  enabling  any  subject  to  ascertain,  by  legal  means^ 
the  description  of  individuals  contemplated  by  the  charter* 
And  here  the  precautions  taken  by  the  Municipal  Act  are 
well  deserving  of  remark.  In  order  to  ensure  intelligence 
and  impartiality  in  the  selection,  the  necessary  duties  are 
cast  on  those  officers  to  whom  the  state  of  things  must  be 
known,  and  on  others  who  are  appointed  in  a  manner 
likely  to  secure  those  qualities.  Under  the  superintend- 
ence of  such  persons,  courts  are  established,  with  power  to 
compel  attendance  and  administer  oaths  binding  in  law* 
Mere.disobedience  of  the  act  would  indeed  al(me  expose 
offenders  to  punishment.  No  such  consequences  can  be- 
long to  a  charter  from  the  Crown. 

I  cannot  escape  firom  this  objection,  by  the  aid  of  an 
argument  which  has  occurred  to  some  of  my  Brethren, 
which  ifl  certainly  very  ingenious,  and,  I  must  presume, 
just  The  charter  is  said  to  contain  good  incorporating^ 
words  in  the  outset,  by  which  its  leading  object  is  effected, 
and  the  municipal  body  formed;  and  though  defective 
means  are  afterwards  created  for  ascertaining  who  are  en*, 
titled  to  be  the  members,  that  gift  must  stand,  and  the 

i2 
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^  n^ih  questionable  provisions  may  be  rejected.  But  I  think  the 
UMK  g«£|  j^  j^  ^  ^^  inhabitants  at  large^  but  to  such  persons 
as  the  indindoals  named  may  dedare  to  be  entitled;  the 
description  of  them  is  as  much  a  part  of  the  incorporating 
claose  as  if  it  was  actually  there.  If  this  were  otherwise, 
the  persons  incorporated  might  be  found  altogether  differ- 
ent from  those  whose  names  would  occupy  the  lists  pro- 
duced by  the  combined  operations  of  Mr.  Price  and  Mr. 
Bnshton«  On  the  whole,  I  am  bound  to  say  that  this  ob- 
jection appears  to  me  to  be  fatal  to  the  diarter. 

The  community  is,  indeed,  free  to  accept  or  reject  the 
proffered  charter,  and  the  acceptance  of  this  charter  is  found 
as  a  fact.  It  is,  howeyer,  clear  that  the  acceptance,  how- 
erer  complete,  merely  concludes  the  bargain  with  the 
Crown,  and  cannot  remoTC  any  defects  inherent  in  it,  which 
render  it  inralid  as  a  legal  instrument.  Indeed,  no  ques- 
tion on  the  legal  validity  of  a  charter  could  ever  arise, 
unless  it  were  in  fact  accepted. 

This  is  altogether  a  different  matter  from  casesin  which 
the  Crown  has  incorporated  the  inhabitants  of  a  town,  and 
giyen  them  the  power  to  elect  their  officers;  for  the  body 
corporate,  being  once  formed,  can,  by  the  common  law,  do 
all  the  acts  necessary  for  the  performance  of  its  corporate 
functions.  But,  under  the  present  charter,  the  formation 
of  the  body  corporate  is  not  the  act  of  the  Crown,  but  of 
some  one  whom  the  ministers  of  the  Crown  have  selected. 
The  extreme  &cility  of  abuse  would  be  an  ai^;ument  of  no 
small  weight  against  the  legality  of  this  proceeding.  The 
total  want  of  an  analogous  precedent  strikes  me  as  another. 
Many  of  the  objections  raised  and  enumerated  in  the  earlier 
part  of  what  I  have  said,  would  probably  be  removed  by 
considering  that  the  charter  does  not  profess  to  follow  the 
statute,  and  may  be  good  by  common  law ;  but  on  this 
point  of  delegation,  according  to  my  views,  the  common 
law  itself  creates  insurmountable  difficulty. 

Another  objection  to  the  validity  of  the  charter  arises 
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from  comparing  the  description  of  burgesses  whicli  it  con-  ^«*-  ^  P^(u» 
tainSj  and  which  is  also  to  be  named  imder  it  by  Mr.  PrioCj 
with  that  of  the  same  class  as  given  in  the  Municipal  Cor- 
poration Actj  sec.  9 ;  the  former  being  confined  to  the  inha- 
bitant householders,  the  latter  extending  to  all  persons 
occupying  rated  tenements,  who  may  reside  within  seven 
miles  of  the  borough.  I  am  disposed  to  think  that  this  ob- 
jection ranges  itself  with  those  already  stated  to  the  parti- 
cular contents  of  the  charter,  and  that  if  it  can  be  supported 
as  valid  by  the  common  law,  the  corporation,  being  once 
formed,  even  though  imperfectly,  before  the  first  set  of 
elections,  might  be  susceptible,  in  all  succeeding  years,  of 
that  constitution  which  the  Municipal  Act  provides  for 
corporations  in  general. 

On  the  last  objection,  that  the  facts  necessary  to  enable 
the  town  council  to  appoint  a  coroner  are  not  properly 
set  forth  in  the  replication,  I  agree  with  the  opinion 
already  expressed  by  all  the  other  Judges,  and  concur  so 
completely  in  the  reasons  stated  by  my  Lord  Chief  Jus- 
tice, that  I  cannot  persuade  myself  to  consume  more  time 
by  stating  them  as  I  had  prepared  them. 

Upon  the  whole,  I  have  to  state  my  opinion,  that  the 
charter  is  invalid  in  law,  for  the  reasons  already  assigned; 
but  as  a  majority  of  the  Judges  differ  on  this  point,  and 
think  that  there  is  no  error,  either  upon  the  record  or  in 
the  learned  Judge's  direction  to  the  jury,  the  judgment  of 
the  Court  of  Exche(][uer  must  be  affirmed. 

Judgment  affirmed. 
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1841.  "-^^ 

Howard  r.  Shaw. 
AprU  15.       A 
Where  e  perty   ASSUMPSIT  for  use  and  occupation^  for  interest,  and 

eeMion"tffSuid    ^^  ^^  account  Stated.    Pleas,  first,  non  assumpsit;  2ndl7^ 

tmt'or^^r-     *^^  Statute  of  Limitations;  on  which  issues  were  joined. 

chMe,  whick      The  particulars  of  the  plaintiff's  demand  were, — ^"For  the 

efurwerdi  goei  *  »ti  i  ii  «  «^i 

of,  lie  ii  liebie  use  and  occupation  of  stable  and  coach-house,  from  24th 
"^^^^^  September,  1827,  up  to  16th  July,  1839,  at  £12  per  an- 
ifThrrendo^*  num,  £142.''  At  the  trial  before  Lord  Abinger,  C.  B.,  at 
fer  the  period  the  Middlesex  sittings  after  last  Michaelmas  Term,  the 
eoBtlotaei  in    *  facts  appeared  to  be  as  follows : — 

STwroifracf '^^^  The  plaintiff.  Colonel  Howard,  having  purchased  a  ferm 
went  oC  called  the  Priory,  near  Eilbum,  with  a  view  to  let  the  land 

for  building,  about  the  year  1819  entered  into  negotiations 
with  one  Pocock  for  building  upon  the  property.  Pocock 
accordingly  built  several  houses,  &;c.,  and  amongst  others 
the  stable  and  coach-house  in  question,  which  were  very 
near  the  house  in  which  he  himself  resided.  These  pre- 
mises, with  others,  were  put  up  to  auction  in  May  1827, 
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and  the  defendant  became  the  purchaser  of  Pocock's  house,  Ext^  rf  Phot, 
and  of  the  stable  and  coach-house  in  question,  for  £1200,  - 

upon  which  he  paid  the  auctioneer  a  deposit  of  j6816*      Howari> 
Shortly  afterwards,  a  draft  conveyance  of  the  premises,        shaw. 
the  plaintiff  and  Pocock  being  the  conveying  parties,  was 
sent  by  the  plaintiff's  solicitor,  Mr.  Mortimer,   to  the 
defendant.    It  recited  an  agreement  of  the  2nd  October, 
1819,  between  Mortimer  and  Pocock,  whereby  Mortimer, 
on  the  part  of  the  plaintiff,  agreed  to  grant  a  lease  to 
Pocock  of  a  field  called  the  Eight-Acre  Field,  on  certain 
buildings  being  completed  thereon,  for  ninety-nine  years 
from  the  29th  September,  1819,  and  to  convey  the  fee 
thereof  to  Pocock  at  any  time  within  ten  years,  at  a  per- 
petual rent  of  6d.  per  foot  frontage :  and  that  Pocock  had 
accordingly  erected  a  messuage,  &c.  on  the  Eight-Acre 
Field,  and  had  also  built  a  coach-house  and  stable  on  other 
ground  belonging  to  the  plaintiff,  contiguous  thereto,  but 
which  was  not  included  in  the  above  agreement;  that  the 
plaintiff  had  made  considerable  advances  to  Pocock  on 
account  of  the  buildings;  that  these  several  premises  had 
been  put  up  to  sale  by  Pocock,  on  the  7th  May,  1827,  as 
lot  4  in  the  particulars  of  sale,  subject  to  a  perpetual 
charge  of  6/.  6«.  per  annum  to  the  plaintiff,  and  a  further 
sum  of  jE20  per  annum  to  Pocock :  that  the  said  piece  of 
ground  on  which  the  said  coach-house  and  stable  had  been 
built  was  not  sold  as  freehold,  but  the  plaintiff  was  to  grant 
a  lease  for  a  term  like  other  leases  of  the  same  property,  at 
a  rent  to  be  agreed  upon,  and  the  purchaser  was  to  be 
allowed  out  of  his  purchase-money  for  lot  4,  fifteen  years' 
amount  of  rent  for  the  leasehold  ground,  and  the  coach- 
house and  stable  thereon:  that  the  defendant  had  pur- 
chased lot  4  at  the  sum  of  £1200,  subject  to  the  said  two 
rents  of  6/.  5«.  and  £20,  and  the  rent  for  the  said  piece  of 
leasehold  ground,  and  the  said  allowance  out  of  the  pur- 
chase-money; that  he  had  also  purchased  the  said  freehold 
ground  rent  of  £20  for  the  sum  of  £876,  and  it  had  since 
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jBMck.  tf  Pkat,  been  agreed  that  the  sum  of  eight  guineas  per  annum 
^    *^^*  .    should  be  the  rent  for  the  said  piece  of  leasehold  ground^ 
UowAao      and  that  the  defendant  should  be  allowed  the  sum  of  £126 
SiiAw.       out  of  the  purchase-money:  and  that  it  had  also  been 
agreed  that  the  defendant  should,  out  of  the  purchase- 
money,  pay  the  plaintiff  the  debt  owing  by  Pocock  to  the 
plaintiff,  and  the  residue  to  Pocock. — ^It  then  proceeded  to 
convey  the  premises  to  the  defendant  accordingly. 

This  draft  was  perused  and  approved  on  behalf  of  the 
defendant,  and  sent  back  to  Mortimer ;  but  disputes  arising 
between  him  and  Pocock  as  to  the  appropriation  of  the 
purchase-money,  the  sale  was  not  completed,  and  the  de- 
fendant shortly  afterwards  demanded  his  deposit  back  from 
the  auctioneer,  and  received  a  part  of  it,  but  failing  to 
obtain  the  remainder,  kept  possession  of  the  stable  and 
coach-house  by  way  of  indemnity  against  his  loss,  and  had 
ever  since  retained  the  possession  without  paying  any  rent, 
until  October  1839,  when,  on  being  served  with  a  declara* 
tion  in  qectment  at  the  suit  of  the  plaintiff,  he  delivered 
up  the  possession  to  him,  and  paid  the  costs  of  the  eject- 
ment up  to  that  time. 

Under  these  circumstances,  it  was  contended  for  the 
defendant,  that  the  relation  of  landlord  and  tenant  had 
never  existed  between  the  plaintiff  and  defendant,  and 
therefore  this  action  for  use  and  occupation  could  not  be 
maintained  i  and  the  Lord  Chief  Baron  being  of  that  opi- 
nion, directed  a  nonsuit,  leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  £60. 

In  Hilary  Term,  Thesiger  obtained  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  verdict 
entered  accordingly,  or  a  new  trial  had;  against  which 

Piatt  and  Bere  now  shewed  cause. — ^This  action  is  not 
maintainable.  It  is  clear  there  was  not  originally  any 
privity  between  these  parties;  the  defendant  came  into 
possession  on  the  going  off  of  a  contract  of  purchase. 
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and  held  under  the  belief  that  he  was  entitled  to  hold  SseK  pfPUa»t 

1841 
as  a  matter  of  right.    Under  such  circnmstances,  the 

relation  of  landlord  and  tenant  has  never  been  constituted 

between  the  parties,  and  no  implied  contract  for  use  and 

occupation  can  arise :  Kirtland  v.  Pounseti  (a) ;  Heam  y. 

TomKn  (b).    Trespass  for  mesne  profits  may  perhaps  lie, 

but  not  an  action  for  use  and  occupation;  that  is  founded 

upon  a  contract  of  tenancy,  which  it  ia  clear  neither  of 

these  parties  ever  contemplated. 

Peacocij  contri. — ^The  relation  of  landlord  and  tenant 
did  exist  in  this  case,  during  the  period  in  respect  of  which 
the  plaintiff  claims.  It  appears  from  the  recitals  in  the 
draft  conveyance,  that  the  plaintiff  was  originally  let  into 
possession  on  the  negotiation  for  a  sale,  but  that  of  this 
particular  part  of  the  property  a  lease  was  to  be  granted 
to  him,  at  a  rent  the  amount  of  which  was  agreed  upon. 
Bat  after  the  negotiation  for  the  sale  had  gone  off,  he 
continued  in  possession  in  the  character  of  tenant  at  wilL 
Kirtland  v.  Pounseti  is  quite  distinguishable :  there  the  ac- 
tion was  brought  for  rent  claimed  to  be  due  before  the 
purchase  went  off;  here  it  is  claimed  only  for  the  time 
qfter  it  went  off.  A  party  so  let  into  possession  by  a  ven- 
dor is  clearly  not  a  trespasser;  and  the  only  mode  of 
recovering  the  value  of  his  subsequent  occupation  of  the  land 
is  by  an  action  for  use  and  occupation,  founded  on  an  im- 
plied promise  to  pay  a  reasonable  compensation  for  the  use 
of  the  land,  mi^re  is  not,  indeed,  any.  power  of  distress 
in  such  a  case,  because  there  is  no  agreement  to  hold  at  a 
fixed  rent ;  but  the  party  is  liable  for  use  and  occupation, 
in  the  same  way  as  a  tenant  holding  over:  Jenner  v. 
Cleffff  (c) ;  Ibbs  y.  Richardson  {d). 

Lord  Abinger,  C.  B. — I  have  entertained  some  doubts 

(a)  2  Taunt  145.  (c)  I  M.  &  Rob.  213. 

{b)  P«ake'«  N.  P.a  192.  {d)  9  Ad.  &  SIL  S49;  1  Per.  &  D.GIB. 
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4  Fimt,  on  this  casCj  but  I  am  now  satisfied  that  the  plainUff  is^ 


IMU 


eatitled,  to  recover.  [His  Lordship  stated  the  facts,  and 
eontiniied] :  While  the  defendant  occupied  under  a  valid 
ecmtract  for  the  sale  of  the  property  to  him,  he  could  not 
be  considered  iui  a  tenant;  the  parties  could  not  convert 
the  contract  for  purchase  into  a  contract  of  tenancy,  nor, 
while  the  former  was  pending,  infer  another  of  a  different 
nature.  But  what  is  the  relation  of  the  parties  when  the 
contract  of  sale  has  gone  off?  The  defendant  remains 
in  possession  with  the  consent  of  the  landlord,  but  without 
any  title  to  or  contract  to  purchase  the  land  itself.  Under 
those  circumstances,  he  is  a  tenant  at  will;  and  if  the  occupa- 
tion is  beneficial  to  him,  that  is  sufficient  to  imply  a  con- 
tract to  pay  a  reasonable  sum  by  way  of  compensation  for 
such  occupation.  For  the  last  six  years  of  his  occupation, 
therefore,  the  plaintiff  is  entitled  to  recover. 

Parke,  B. — ^I  am  of  the  same  opinion.  If  the  defendant 
had  entered  under  an  agreement  for  a  lease,  there  is  no 
doubt  he  would  have  been  a  tenant  at  will  until  the  lease 
was  granted.  Here  it  may  be  assumed  that  he  entered  into 
possession  under  the  agreement  for  sale,  which  was  to  have 
been  carried  into  effect  by  the  conveyance.  There  may  be 
some  difficulty  in  saying,  that,  while  that  agreement  existed, 
the  relation  of  landlord  and  tenant  subsisted  between  the 
parties;  although  this  case  differs  in  its  circumstances 
from  KirtUmd  v.  Pounsett,  because  here  a  rent  is  charged 
upon  the  prenuses.  I  quite  agree,  however,  that  while  the 
agreement  subsisted,  the  defendant  was  not  bound  to  pay 
a  compensation  for  the  occupation  of  the  land,  because  the 
contract  shews  that  he  was  to  occupy  without  compensa- 
tion, and  so  long  as  it  subsisted,  he  was  entitled  so  to 
occupy,  but  still  he  was  tenant  at  will.  When  the  agree- 
ment went  off,  he  still  continued  tenant  at  will;  but  after 
that,  there  is  nothing  to  shew  that  he  was  not  to  pay  a  com- 
pensation for  his  occupation,  because  the  stipulated  com- 
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pensataoDj  by  pajrment  of  the  purchase-moneys  was  at  an  £re».  0/  pita»^ 
end.    From  that  time,  therefore,  he  became  liable  to  be     ^  ^^^'  ^ 
sued  for  such  compensation,  in  an  action  for  use  and  occu-      Howard 
pation.  .  Shaw. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  While  the 
defendant  was  in  possession  imder  the  contract  for  sale,  he 
was  a  tenant  at  will,  under  a  distinct  stipulation  that  he 
should  be  rent-free;  therefore,  for  that  time  no  action  for 
use  and  occupation  can  be  brought  against  him ;  but  when 
that  contract  is  at  an  end,  he  is  a  tenant  at  will  simply  i 
therefore,  from  that  time  he  is  to  pay  for  the  occupation. 

RoLFB,  B.,  concurred. 

Eule  absolute. 


Hughes  v.  Rogebs,  Executor. 

fr\  Jlpril  10. 

XHIS  was  an  action  of  debt  against  the  defendant,  as  Where  a  wu- 
executOT  of  the  will  of  John  Rogers,  deceased,  upon  a  bond  prm  Uie^sig-^ 
given  by  the  testator  to  the  plaintiflF.    The  defendant  l^l^^^.^^^^^ 
pleaded  non  est  fiictum.  «>«»•  *»  *  *«>*>«>» 

,  ■■,«*  t_  iwore  that  the 

At  the  trial  before  Coleridge^  J.,  at  the  last  Shrewsbury  tignature  was 

assizes,  the  plaintiff  called  the  son  of  one  of  the  attesting  ^^2  attesting 

witnesses,  who  was  dead  (the  other  being  the  defendant  JJ^^^^'^^'^htr 

himself),  to  prove  the  execution  of  the  bond,  but  he  stated  paper  (not  in 

that  the  signature  to  the  attestation  was  not  his  father's  cause)  was  put 

hand-writing.    The  counsel  for  the  plaintiff  then  put  into  Jj^ch  he  *«aw 

his  hands  another  paper,  not  in  evidence  in  the  cause,  'f*^®^  ^^  "<^' 

'^  ^     '  '   that  person's 

and  asked  him  if  that  was  his  father's  hand-writing,  to  writing:— 
which  he  replied  in  the  negative.    The  plaintiff's  counsel  plaintiff  was  n^ot 
then  proposed  to  call  witnesses  to  prove  that  this  second  prole*7or*Uie 
paper  had  been  actually  signed  by  the  father  in  their  purpose  of  con- 

tradicttng  the 

presence.    The  learned  Judge  rejected  this  evidence,  as  witness  in  the 

box,  that  this 
paper  was  actually  written  by  the  attesting  witness  to  the  bond* 
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Bieh.  of  pum,  tending  to  raise  a  collateral  issue ;  and  the  jury  found  a 
verdict  for  the  defendant. 

Ludlow,  Seijt.^  now  moved  for  a  new  trial,  on  the  ground 
of  the  rejection  of  this  evidence. — ^The  evidence  was  re- 
ceivable, for  the  purpose  either  of  shaking  the  credit  of  the 
witness,  or  of  testing  his  means  of  knowledge.  In  Doe  d. 
Mudd  V.  Suckermore  {a),  where  the  signature  of  an  attest- 
ing witness  to  a  will  was  in  dispute,  the  witness,  who  was 
alive,  and  was  called  at  the  trials  swore  that  the  attestation 
was  his.  He  admitted  on  cross-examination  that  the  sig- 
natures to  his  depositions  respecting  the  same  will  in  the 
Ecclesiastical  Court,  and  several  other  detached  signatures 
of  his  name,  were  also  in  his  hand-writing.  The  plaintiff 
tendered  as  a  witness  to  contradict  him,  an  inspector  at  the 
Bank  of  England,  who  had  no  knowledge  of  the  witness's 
hand- writing  except  from  having  previously  to  and  during 
the  trial  examined  the  signatures  to  the  documents  admit- 
ted by  the  attesting  witness  to  be  his.  The  case  was  fully 
argued,  and  the  Court  took  time  to  consider;  but  they 
ultimately  differed  in  opinion,  Lord  Denman,  C.  J.,  and 
Williams,  J.,  being  of  opinion  that  the  evidence  was 
admissible;  and  Patteson,  J.,  and  Coleridge,  J.,  that  it  was 
not.  IParket  B. — ^There  was  no  point  decided  in  that 
case.]  Except  as  to  the  objection  of  its  tending  to  raise  a 
collateral  issue,  there  is  no  reason  why  the  evidence  should 
not  be  admissible,  and  that  is  no  sufficient  objection. 
[Alderson,  B. — The  question  arose  in  Doe  v.  Newton  {b) ; 
and  it  was  there  held  that  evidence  of  hand-writing  by  com- 
parison is  inadmissible,  except  either  when  the  hand-writing 
acknowledged  to  be  genuine  is  already  in  evidence  in  the 
cause,  or  the  disputed  writing  is  an  ancient  document.] 

Parke,  B« — ^I  am  of  opinion  that  no  rule  ought  to  be 
granted  in  this  case.     I  think  the  learned  Judge  was 

(a)  2  Not.  &  P.  16;  5  Ad.&  EIL  (6)  1  Nev.  &P.  1 ;  5  Ad.&£lL 
703.  514. 
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perfectly  right  in  not  receiving  this  evidence,  on  the  ^''*-  of  puasp 
principle  that  the  receiving  it  would  have  had  the  effect  of 
raising  a  collateral  issue.  A  case  was  tried  before  me  about 
two  years  ago,  when  several  documents  were  put  into  the 
hands  of  a  witness,  under  circumstances  similar  to  the  pre- 
sent, who  stated  them  to  be  all  in  the  same  hand-writing; 
and  I  aUowed  the  papers  to  be  shewn  to  the  jury,  in  order 
to  enable  them  to  see  what  degree  of  credit  the  witness  was 
entitled  to  in  so  stating.  That  ruling  of  mine  was  not 
afterwards  questioned,  although  a  biU  of  exceptions  was 
tendered;  but  in  a  subsequent  case  of  Griffits  v. Ivory  (a), 
the  Court  of  Queen's  Bench  held  that  course  to  be  erro- 
neous :  and  in  a  case  which  recently  occurred  before  me  at 
Stafford,  I  acted  in  conformity  with  that  decision.  But 
that  is  altogether  beside  the  present  question;  for  in  this 
case,  the  plaintiff's  counsel  did  not  ask  to  have  the  paper 
which  was  put  into  the  hands  of  the  witness  submitted  to 
the  jury,  but  proposed  to  call  witnesses  to  contradict  him. 
Now  there  can  be  no  doubt  that  that  is  not  allowable;  it 
is  clearly  raising  a  collateral  issue. 

Alderson,  B. — ^This  case  is  very  different  from  that 
where  a  party  denies  one  document  to  be  in  his  hand- 
writing, and  admits  others  put  into  his  hands ;  there  it  has 
been  made  a  question  whether  those  documents  may  not 
be  looked  at  by  the  jury,  in  order  to  see  whether  they  have 
really  been  written  by  the  same  person.  On  that  point 
there  has  been  some  difference  of  opinion;  but  the  real 
question  there  is,  does  it  not  enable  the  jury  to  appreciate 
the  testimony  given  by  the  witness?  The  present  case  is, 
however,  very  different,  and  the  evidence,  if  admitted, 
would  have  the  effect  of  raising  a  collateral  issue. 

GuBNiT,  B.,  and  Bolfe,  B.,  concurred. 

Bule  refused. 

(a)  3  Per.  &  D.  179;  11  Ad.  &EU.  Z22. 
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"  Pox  V.  YSALE. 

B^/wLi«^  W.  H.  WATSON  had  obtained  a  rule  to  shew  cause 

tity^i^*  why  an  order  made  by  Bolfey  B.^  and  another  order  made 

^''^ '  •  *?;,'*   .  by  Oumey,  B.,  in  this  cause,  should  not  be  set  aside.    It 

fwthtrecortrf  appeared  from  the  affidavits,  that  an  action  by  plaint  had 

€t€6in$  £iB,  '  been  commenced  by  the  plaintiff  against  the  defendant,  in 

ihu'^^li^ni  ^^^  ^^'^  established  for  the  recoTcry  of  small  debts  in 

*k!^cL  ^"  *^®  parish  of  Eckington,  in  the  county  of  Derby,  to  reoo- 

«iycrr<Ur'jttdf.  VOT  a  sum  of  £16,  the  balance  of  an  account,  which  came 
ctldinrti^trcio,  ^^  to  be  heard  before  the  Judge  of  that  Court,  who,  with* 

iii!mdi?toMi  ^^*  *^®  assistance  of  a  jury,  decided  in  favour  of  the 

Mperi4ir  Court  plaintiff,  and  refused  an  application  which  was  made  to 

yfoe$m  Ihauo-  him  for  a  new  trial.    The  plaintiff  sued  out  execution  in 

IJlI^iXne  •?  *®  Court  below,  and  levied  thereby  a  sum  of  £15.    An 

th«  iu '''"r''^  *^'^'  ^**  *^®^  °^**®  ^y  ^^^'  ^''  *^*  ^^  *^®  defendant's 

Cottrto  ac  West-  bringing  iuto  Court  the  sum  of  £15,  then  in  the  hands  of 

A  proviM,  that  the  bailiff,  and  giving  security  for  the  costs  below  and 

ttroiaiMd^r"  ^bove,  including  those  of  the  present  summons,  the  plaint 

jh«  act  for  abo-  entered  in  the  Court  below  should  be  removed  into  the 

lithi Of  arrest  *-«     ,                      i  .       «                     .           •« 

on  rocine  pro-  Court  01  Exchequer,  and  m  the  mean  time  all  proceedmgs 

mo'au/judg!'  be  stayed.    A  subsequent  order  was  made  by  Gumey,  B., 

rior  Col!m?nto  '^^^^'^K  tbc  defendant  from  so  much  of  the  above  order 

the  Couru  at  as  directed  him  to  bring  the  money  into  Court,  and  order- 

for  the  purpoie  iug  it  to  remain  impounded  in  the  hands  of  the  bailiff. 

cttrion  oif  th7m,  ^«  present  rule  was  obtained  on  the  ground,  that  by  the 

'H^ble^Vthi  P'*^^"*^'^  0^  the  local  act,  no  power  was  vested  in  the 

Court  t^Heid,  Judge  of  the  superior  Court  to  remove  the  plaint,  after 

fecdofi,  after  judgment  had  been  given  in  the  Court  below. 

betrobuintd  By  the  local  act,  2  &  8  Vict.  c.  dii.,  intituled  "An 

in  the  inferior  Act  for  the  more  easy  and  speedy  recovery  of  Small 

ceedingt  could'  Debts  withiu  the  Parish  of  Eckington,  and  other  Places 
^nXyZlhtyuT^  ^thiu  the  County  of  Derby,"  a  Court  was  established 

ewcmii""'"*  for  the  recovery  of  debts  not  exceeding  £15;  and  it  was 
enacted  by  section  46,  that  ''  No  plaint  entered  in  this 


BASTER  TERM,  4  VICT.  137 

Courts  noT  any  order^  judgment,  or  proceeding  therein,  &<•*•  rf  p^^oh 


shall  be  removed  into  any  superior  Court  by  any  writ  or 
process  whatsoever,  except  by  leave  of  a  Judge  of  one  of 
the  superior  Courts  at  Westminster,  and  then  only  in  cases 
where  the  debt  claimed  shaU  exceed  £& ;  and  in  all  such 
cases,  it  shall  be  lawful  for  every  such  Judge,  by  an  order 
in  writing  under  his  hand,  to  stay  all  proceedings  in  the 
Court  hereby  created,  upon  such  terms  as  to  giving  se- 
curity for  the  costs  incurred  in  the  said  Court  hereby  cre- 
ated, and  for  the  costs  which  may  be  incurred  in  any 
action  to  be  brought  in  the  superior  Courts  for  the  same 
matter,  or  otherwise,  as  such  Judge  shall  direct :  Provided 
always,  that  the  provisions  contained  in  an  act  passed  in 
the  2  Vict,  intituled  'An  Act  for  abolishing  Arrest  on 
Mesne  Process  in  Civil  Actions,  &c.,'  relating  to  any  writ  of 
fieri  facias  to  be  sued  out  of  any  inferior  Court,  and  to  the 
removal  into  any  one  of  her  Majesty's  superior  Courts  of  Re- 
cord at  Westminster  of  any  judgment,  rule,  or  order  of  any 
inferior  Court  of  Record,  in  which,  at  the  time  of  the  passing 
of  that  act,  a  barrister  of  not  less  than  seven  years'  stand- 
ing should  act  as  judge,  assessor,  or  assistant  on  the  trial 
of  causes,  and  to  the  force  and  effect  of  any  such  judgment, 
rule,  or  order  when  so  removed,  shall,  notwithstanding  any- 
thing herein  contained,  be  applicable  and  applied  to  exe- 
cutions against  goods,  chattels,  and  personal  estate  issued 
by  the  Court  by  this  act  established,  and  to  the  removal 
into  any  one  of  the  said  superior  Courts  of  Record,  of 
judgments,  rules,  and  orders  for  the  payment  of  money 
exceeding  the  sum  of  £5,  made  or  given  by  the  said  Court 
hereby  established,  and  to  the  force  and  effect  of  such 
judgments,  rules,  and  orders  when  so  removed,  in  as  full 
and  ample  a  manner  as  if  the  said  Court  hereby  esta« 
blished  had  been  an  inferior  Court  of  Record,  &c." 

Hoggim  now  shewed  cause.— It  was  intended  by  the  46th 
section  of  this  act  to  give  power  to  the  superior  Courts  tq 


1841. 
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Exeh.  of  Pfeoi,  protect  soitoTS  Under  circamstances  like  the  present,  and 
1841.  f^^  ^Y^^  purpose  to  remove  the  plaint  out  of  the  inferior 
Court.  That  section  expressly  enacts,  that  **  in  all  such 
cases/'  (that  is,  where  the  debt  claimed  shall  exceed  £&), 
''it  shall  be  lawful  for  every  such  Judge,  by  an  order 
in  writing  under  his  hand,  to  stay  all  proceedings  in  the 
Court  hereby  created,''  upon  such  terms  as  to  costs  as  such 
Judge  shall  direct. 

JF,  H.  JVatson,  contra. — ^This  is  an  attempt  to  erect  the 
superior  Courts  into  Courts  of  appeal  against  the  decision 
of  the  Court  of  Bequests  in  all  cases.  Assuming,  however, 
that  the  superior  Courts  have  power  to  remove  the  plaint 
before  judgment,  no  such  power  exists  after  judgment 
has  been  obtained.  The  words  of  the  statute  are  all 
restrictive,  and  their  meaning  is,  that  in  all  cases  where  the 
plaint  might,  independently  of  the  statute,  be  removed  into 
a  superior  Court,  the  special  order  of  a  Judge  shall  be 
necessary  for  that  purpose. 

Parke,  B. — ^It  appears  to  me  that  it  is  impossible,  on 
the  construction  of  the  46th  section  of  this  statute,  to  say 
that  the  legislature  meant  the  Judges  of  the  superior  Courts 
to  sit  as  a  Court  of  appeal  to  review  all  that  is  done  in 
the  Court  below.  Were  it  not  for  the  use  of  the  word 
''judgment"  in  that  section,  there  could  have  been  no 
difficulty  whatever  on  the  subject;  the  obvious  construc- 
tion would  be,  that  in  all  cases  where  the  amount  claimed 
exceeded  £6,  the  proceedings  could  not  be  removed  by 
the  general  process  of  law,  without  the  previous  sanc- 
tion of  a  Judge  of  the  superior  Courts.  Such  would  be 
the  meaning  of  the  clause,  independently  of  the  word 
"judgment,"  but  then  that  is  explained  by  the  subsequent 
part  of  the  section,  which  provides  that  the  proceedings,  in 
any  state,  may  be  removed  under  the  act  for  the  abolition  of 
arrest  on  mesne  process ;  and  shews  that  the  meaning  of  the 
clause  was  to  vest  a  discretionary  power  in  the  Judge  of 
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the  Court  aboTe^  to  remove  the  proceedings  at  any  stagCi  Exeh.  of  Pleat, 
for  the  purpose  of  issuing  process  on  them  under  that  ^  ^^^' 
statute.  Such  appears  to  be  the  true  construction  of  this 
section.  The  general  rule  is,  that  proceedings  in  inferior 
Courts  cannot  be  removed  by  certiorari  after  judgmentj 
and  I  cannot  go  so  far  as  to  hold,  that,  by  the  negative 
words  in  this  section,  a  power  is  vested  in  a  Judge  of  the 
Courts  at  Westminster  to  decide  on  the  merits  of  all  cases 
determined  in  the  local  Courts,  whenever  the  sum  in  dis- 
pute shall  exceed  £6.  If  the  legislature  intend  to  confer 
any  such  power  as  that,  they  must  use  much  clearer  words 
for  the  purpose  than  they  have  employed  in  this  section : 
for  suppose  the  record  removed,  what  is  the  Court  above 
to  do  with  it,  further  than  for  the  purpose  of  execution? 
there  is  no  power  reserved  to  them  by  the  act  to  alter  the 
judgment. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


Spain  t;.  Cadell. 

Same  t;.  Same. 
rn  ^prtf  17. 

IHESE  actions,  one  of  which  was  in  trespass,  the  other  Whe«  anac- 
in  case,  having  come  on  for  trial,  a  verdict  was  taken  in  was  referred  by 
each,  by  consent,  for  the  damages  in  the  declaration,  sub-  pjfu,' ^hkh 
lect  to  a  reference  of  both  causes  to  an  arbitrator;  and  empowered  the 

•^  \   ,         arbitrator  to 

a  clause  was  inserted  in  the  order  of  reference,  giving  amend  the 
power  to  the  arbitrator  to  amend  the  pleadings,  and  to  fo^ertlfy'for 
certify  for  the  purpose  of  costs,  in  the  same  manner  as  a  ^^.n^erat 
Judse  at  nisi  prius.    The  arbitrator  found  in  favour  of  the  *  J«dge  at  nisi 

°  *  ,  prius :  and  the 

plaintiff  in  both  actions,  with  1«.  damages,  and  certified,  arbitrator  a- 

warded  a  ver- 
dict for  the 
plaintiff  with  nominal  damages,  and  certified  in  his  award  that  the  action  was  brought  to  try 
a  right,  Stci^Held,  that  he  had  power  to  do  so»  and  that  the  plaintiff  was  entitled  thereon  to 
his  full  < 


VOL.  VIII.  K  M.  W. 
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£*€h.  tf  Pte^i,  in  his  award,  that  the  actions  were  brought  to  tnr  a  right, 
1841  »  »         w 

'   '    as  well  as  to  recover  damages  for  the  trespasses  for  which 

ifAis        the  first-mentioned  action  was  brought.    After  the  Master 

ChpmLu      had  commenced  the  taxation  of  the  plaintiff's  costs,  pursa* 

ant  to  this  certificate,  a  Judge's  order  was  obtained  by 

the  defendant,  directing  the  Master  to  defer  making  his 

allocatur  until  the  fifth  day  of  this  term,  in  order  to  give 

the  defendant  an  opportunity  of  obtaining  the  opinion  of 

the  Court  as  to  the  validity  of  the  arbitrator's  certificate : 

in  the  event  of  the  Court  refiising  a  rule,  the  plaintiff's 

costs  in  the  first  action  to  be  taken  at  the  sum  of  177/.  fo., 

in  the  second  at  £96,  and  the  Master  to  give  an  allocatur 

accordingly. 

The9iger  now  moved  for  a  review  of  the  taxation. — ^The 
question  is,  whether  the  arbitrator  had  power  to  grant  a 
certificate  to  give  the  plaintiff  his  costs :  and  that  turns 
upon  the  construction  of  the  stat.  8  &  4  Vict.  c.  24,  s.  2, 
which  enacts,  that  ''if  the  plaintiff,  in  any  action  of  tres* 
pass,  or  trespass  on  the  case,  shall  recover  by  the  verdict 
of  a  jury  less  damages  than  40^.,  such  plaintiff  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant^  in 
respect  of  such  verdict,  any  costs  whatever,  unless  the 
Judge  or  presiding  officer  before  whom  such  verdict  shall 
be  obtained,  shall  immediately  afterwards  certify  on  the 
back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  inquiry, 
that  the  action  was  really  brought  to  try  a  right,"  &c. 
By  the  express  words  of  the  act,  therefore,  the  power  of 
certifying  is  limited  to  the  two  classes  of  persons  therein 
mentioned,  viz.  the  Judge,  or  the  officer  presiding  at  the 
trial.  In  Wilson  v.  Thorpe  (a),  where,  upon  a  writ  of  trial, 
a  verdict  was  taken  for  the  plaintiff  with  nominal  damages, 
subject  to  a  reference,  both  parties  consenting  that  the 
arbitrator  should  have  power  to  direct  a  verdict  to  be 

(a)  6  M.  &  W.  721. 
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entered  for  either  party^  and  the  arbitrator  accordingly  Erek.  o/  Pieas, 
directed  a  verdict  for  the  defendant,  the  Court  set  it  aside,     ^   ^^^'  ^ 
holding  that  the  sherifiF  had  no  power  to  delegate  his        spaim 
authority  under  the  writ,  but  was  bound  to  iry  the  issue       cadell. 
sent  to  him.    So  here,  the  legislature  has  expressly  vested 
the  power  of  certifying  for  this  purpose  in  the  Judge,  and 
he  cannot  delegate  it  to  an  arbitrator.      [Aldersan,  B. 
— ^The  question  here  turns  upon  the  agreement  of  the 
parties.    In  the  case  you  dte,  it  is  not  clear  that  the 
award  itself  was  bad ;  all  that  the  decision  amounts  to  is, 
that  the  verdict  could  not  stand,  because  the  arbitrator  had 
no  power  to  direct  a  verdict  to  be  entered.]     But  further, 
even  if  the  statute  is  not  conclusive  as  to  the  person  by 
whom  the  certificate  is  to  be  granted,  it  is  clearly  imperar 
tive  as  to  the  time  and  mode  of  granting  it,  viz.  by  indorse- 
ment on  the  record,  immediately  after  the  triaL    This  is  a 
mere  statement  of  his  opinion  subsequently  made  by  an 
arbitrator  in  his  award,  and  is  in  no  respect  a  compliance 
with  the  statute. 

Aldebson,  B. — ^I  think  nt>  rule  should  be  granted  in 
this  case.  The  parties  are  concluded  by  their  own  agree^ 
ment,  which  must  be  reasonably  construed,  and  to  which 
we  must  give  eflPect  in  a  reasonable  manner.  By  the  order 
of  reference,  they  have  agreed  that  the  arbitrator  is  to  be 
in  the  same  situation,  and  to  have  the  same  powers,  that  a 
Judge  has  under  the  3  &4  Will.  4,c.  24,  and  have  given  him 
the  same  authority  to  determine  whether  the  verdict  shall 
or  shall  not  carry  costs.  No  doubt,  the  arbitrator,  who  is  in« 
vested  with  this  power  by  the  consent  of  the  parties,  must, 
in  all  substantial  matters,  follow  the  rules  laid  down  in  the 
statute  for  the  guidance  of  the  Judge :  that  is,  he  must 
give  his  opinion  upon  the  matter  immediately ;  he  cannot 
make  his  award  at  one  time,  and  certify  as  to  the  costs  at 
a  subsequent  time.  That  is  in  substance  the  power  pos- 
sessed by  the  Judge  at  nisi  prius,  which  the  arbitratori 

k2 
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Eieh.  of  PUaa,  althougli  he  cannot  follow  it  literally,  is  bound  to  follow 
^  ^^^'   ^     cypres — the  mode  of  doing  which  is  by  immediatelyinserting 
Spain         his  Certificate  in  the  award,  which  has  been  done  in  the 
Cadell.       present  case.  By  this  construction,  the  intention  and  agree- 
ment of  the  parties  are  carried  into  effect,  and  we  think 
they  may  be  so  carried  into  effect  consistently  with  the 
provisions  of  the  statute. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Bule  refused. 


Brown  t;.  Elkinqton. 

April  20.  1 

Defective  form-  jCxSSUMPSIT  ou  the  Warranty  of  a  horse.  Pleas,  first, 
new"©? 8ha*^e"  ^^^  assumpsit  j  sccoudly,  a  denial  of  the  unsoundness, 
which  has  not     qu  which  issucs  wcrc  joiued.     At  the  trial  before  Lord 

produced  lame- 

ness  %t  the  AKnger,  C.  B.,  at  the  last  Warwick  Assizes,  it  appeared 
ofTwtaU^  that  at  the  time  of  the  sale  of  the  horse  to  the  plaintiff,  he 
though  it  may     remarked  that  the  horse  had  "curby  hocks,'*  and  objected 

render  him  ^  '  if 

more  liahie  to  to  him  OU  that  grouud.  The  defendant,  however^  gave  a 
some  future  general  warranty  of  soundness,  and  the  plaintiff  bought 
"Turby'hfiks")  *^®  hoTse  for  £60.  He  was  ridden  hunting  by  the  plain- 
is  not  an  un-  ^iff,  and  OU  the  third  day's  hunting,  about  a  fortnight 

soundness.  i  -•        i 

after  the  sale,  he  sprung  a  curb.  Veterinary  surgeons 
were  called  on  the  part  of  the  plaintiff,  who  stated  that 
the  term  "  curby  hocks''  indicated  a  peculiar  form  of  the 
hock,  which  was  considered  as  rendering  the  horse  more 
liable  to  throw  out  a  curb,  but  did  not  of  itself  occasion 
A  lameness ;  and  that  the  horse  in  question  had  curby  hocks 
at  the  time  of  the  sale.  The  Lord  Chief  Baron,  in  sum- 
ming up,  told  the  jury  that  a  defect  in  the  form  of  the 
horse,  which  had  not  occasioned  lameness  at  the  time  of 
the  sale,  although  it  might  render  the  animal  more  liable 
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to  become  lame  at  some  future  time,  was  no  breach  of  E*eh.  of  Pkat, 
the  warranty.    A  verdict  having  been  found  for  the  de-         ^^^' 
fendant, 

Balguy  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  contended  that  a  malformation,  the  na- 
tural consequence  of  which  was  lameness,  amounted  to  an 
unsoundness. 


Alderson,  B. — Dickinson  v.  FoUett  (a)  is  expressly  in 
point  for  the  defendant,  and  the  law,  as  laid  down  by  me 
on  that  occasion,  has  not  been  questioned  in  any  subse- 
quent case. 

Lord  Abinoer,  C.  B.,  and  Bolve,  B.,  concurred. 


Rule  refused. 


(a)  1  M.  &  Rob.  299. 


LocKLEY  t;.  Pye. 

TjtprU  21. 
HIS  was  an  action  of  trespass  against  the  sheriff  of  Staf-  A.  succeeded  b. 
fordshire.  The  first  count  was  for  seizing  and  taking  certain  uon  of  T  house, 
goods,  the  property  of  the  plaintiff:  the  second  was  for  potea"iun*'*"* 
breaking  and  entering  his  house,  pulling  down  and  severing  ^greed  with  b. 
certain  fixtures  therein,  and  turning  himself  and  his  servant  the  sum  of  jfso, 
ont  of  possession.  Pleas,  first,  not  guilty  5  secondly,  to  the  fiTrnimre  and*** 
first  count,  that  the  goods  were  not  the  goods  of  the  plain-  f^^^^^^^^J^' 
tiff;  and  thirdly,  to  the  second  count,  that  the  house  and  tween  an  outgo- 
fixtures  were  not  the  plaintiff's.     At   the   trial  before  ing  unant^The 

goods  were  ac- 
cordingly valued 
at  109i.  15f.  10</.,  and  the  amount  paid  by  A.,  and  an  assignment  executed.  The  plaintiff 
afterwards  commissioned  the  auctioneer  who  had  valued  the  goods,  to  sell  them,  but  before  he 
could  do  so  the  sheriff  entered  and  seized  them  under  an  execution  against  B.,  and  (the  same 
auctioneer  being  employed  by  the  sheriff)  the  goods  were  sold,  and  produced  only  j^3,  the 
plaintiff  himself  being  a  purchaser  to  the  amount  of  £20.  In  an  action  of  trespass  brought  by 
A.  against  the  sheriff: — //e^,  that  the  jury  were  justified  in  giving  damages  for  the  full  amount 
of  the  valuation. 
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jBxcA.  fl/  Pteas,  Gumev,  B.,  at  the  last  assizes  for  the  county  of  Stafford^ 
it  appeared  tliat  the  plaintiff,  who  was  a  chemist  resid- 
ing at  Westbromwich,  had  some  time  preyiously  to  the 
alleged  trespass  taken  possession  of  the  house,  fixturesj 
and  furniture  in  question,  under  an  assignment  from  a 
person  named  Mason,  the  former  tenant  of  the  premises. 
The  plaintiff  paid  £80  for  the  lease,  and  the  fixtures 
and  goods  were  purchased  at  a  valuation  as  between  an 
outgoing  and  incoming  tenant,  for  109/.  15s,  lOd.  The 
plaintiff  afterwards  commissioned  the  auctioneer  who  had 
valued  the  goods  to  sell  them,  but  before  he  could  do  so, 
the  defendant,  as  sheriff  of  Staffordshire,  entered,  and 
seized  them  under  colour  of  a  writ  of  execution  against 
Mason,  and  (the  same  auctioneer  being  employed  by  the 
sheriff)  the  goods  were  sold,  and  produced  only  £73.,  the 
plaintiff  himself  being  a  purchaser  to  the  amount  of  £20. 
The  learned  Judge  told  the  jury  that,  as  to  the  amount  of 
damages,  he  thought  the  least  they  could  give  the  plaintiff 
was  the  sum  he  had  paid  for  the  goods.  The  plaintiff  had 
a  verdict  with  109/.  15«.  10c/.  damages  on  the  first  count, 
and  £25  on  the  second  count. 

Bayley  now  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  or  why  the  amount  of  the  ver- 
dict on  the  first  count  should  not  be  reduced  to  the  sum 
of  £40.  The  damages  were  assessed  on  a  wrong  principle ; 
the  plaintiff  had  no  just  cause  of  complaint,  inasmuch  as 
he  had  himself  directed  that  the  goods  should  be  sold,  and 
the  sale  was  conducted  by  the  auctioneer  whom  he  had 
commissioned  for  that  purpose.  The  fact  of  the  sale  being 
directed  by  the  sheriff  could  not  damnify  the  plaintiff;  the 
jury  ought>  therefore,  to  have  assessed  the  damages  at  the 
amount  which  the  goods  produced,  minus  the  expenses  of 
the  sale.  The  observation  of  the  Judge,  though  perhaps 
it  may  not  amount  to  a  misdirection,  was  calculated  to 
mislead  the  jury.  [Alderson^  B. — A  trespasser  has  no  right 
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to  value  the  goods  on  which  he  commits  a  trespass.]    The  ^'cA.  o/  Piea»^ 
phiintiff  was  at  all  events  not  entitled  to  make  a  profit  of 
the  trespass. 

Aldbrson^  B. — ^It  was  entirely  a  question  for  the  jury 
what  damages  they  would  allow.  Juries  have  not  much 
compassion  for  trespassers,  and  I  do  not  think  they  are 
bound  to  weigh  in  golden  scales  how  much  injury  a  party 
has  sustained  by  a  trespass. 

GuBNBY,  B.,  and  BolfEj  B.,  concurred. 

Rule  refused. 


Boss  t;.  Jacques. 

C  April  23. 

BOSS  applied  for  a  rule  to  shew  cause  why  all  further  This  Court  win 

proceedings  in  this  cause  should  not  be  stayed,  or  why  the  ceedingt  in  uT 

plaintiff  should  not  give  security  for  costs.     It  was  sworn  ^^^l  ^^^^'' 

in  the  affidavits  on  which  he  moved,  that  a  former  action  former  action 

had  been  brought  by  the  plaintiff  against  the  defendant  brought  be« 

for  the  same  cause  of  action,  which  was  settled  by  the  de-  p^nieflVor  tSie^ 

fendant  paying  the  debt  and  costs.     The  affidayits  also  J[J"*„**JJJJ|^5f 

stated  certain  facts  from  which  it  might  be  inferred  that  was  settled  by 

the  plaintiff  was  in  insolvent  circumstances,  and  the  de-  p«yingthedebt 

fendant  swore  that  he  verily  believed,  that  in  the  event  of  *he  defe^dan^ 

his  obtaining  a  verdict,  he  should  not  be  able  to  recover  "»»"*  p'e*<i  the 

V-  ^         .  .  former  recovery 

his  costs. — Cross  urged,  that  under  these  circumstances  in  bar. 

the  Court  would  stay  the  proceedings.    It  is  true  that  the  wiu  not  iMs^om- 

Courts  will  not  in  general  adopt  this  course,  but  will  put  Je^urV^fSr^* 

.the  defendant  to  plead  the  former  recovery  in  bar  of  the  costs  merely  on 

the  ground  of 

action;  but  it  is  stated  in  the  books  of  practice,  that  his  poverty, 
they  will  sometimes  interfere  in  a  summary  way :  Chitty's 
Archb.  Pr.  1036  (a).    At  least,  under  the  circumstances, 

(a)  6th  Edition. 
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Exeh.  of  Pleat,  the  Court  will  grant  a  rule  calUng  on  the  plaintifF  to  give 
security  for  costs. 

Alderson^  B  • — ^We  cannot  interfere  in  the  manner 
prayed  for.  Whether  this  action  be  brought  for  the  sum 
recovered  in  the  former  action,  we  cannot  tell,  and  we 
cannot  be  called  upon  to  decide  that  on  affidavits.  If  it  be 
so,  that  should  be  pleaded  in  bar  as  a  defence  to  the  action. 
With  respect  to  the  other  point,  the  plaintiff  is  within  the 
jurisdiction  of  the  Court,  and  her  poverty  is  no  reason  why 
she  should  give  security  for  costs.  The  case  of  a  plaintiff 
suing  in  forma  pauperis  is  an  instance  of  that. 

The  other  Barons  concurred. 

Rule  refused. 


Page  v,  Jarvis. 

April  22.  1 

A  declaration  iQ  ASSUMPSIT.     The  declaration  stated,  that  heretofore, 

ed"tharonVw.  to  wit,  ou  the  17th  of  July,  1839,  one  William  Augustus 

^ustodTof "the  '  South  was  in  the  lawful  custody  of  the  warden  of  the  Fleet, 

warden  of  the  in  ezocution  at  the  suit  of  the  plaintiff  for  the  sum  of 

Fleet  in  eze-  ^ 

cutioD  at  the  951,  9s,  6d.  upou  and  by  virtue  of  a  certain  judgment  for 

pUintiff,upona  *^^  *^^™^  bcforc  then,  to  wit,  in  Hilary  Term,  2  Vict. 

ihSfcourt'and  ^^^®r®^  ^7  *^®  plaintiff  against  the  said  W.  A.  South 

that  in  conai-  in  her  Majesty's  Court  of  Exchequer  of  Pleas  at  West- 

the  plaintiff  miustcr ;  and  the  said  W.  A.  South  so  being  in  such  cus- 

him^to  SX.  *^y  ^  aforesaid,  in  consideration  that  the  plaintiff,  at  the 

charged,  and  requcst  of  the  defendant,  would  cause  the  said  W.  A.  South 

would  take  his         ^  ' 

warrant  of  at- 
torney for  the 

debt  and  costs,  the  defendant  undertook  that  W.  A.  S.  should  be  forthcoming  to  satisfy  the  amount 
of  the  Judgment  to  be  entered  up  on  the  warrant  of  attorney,  on  the  18th  July,  1840,  at  the  office 
of  Mr.  A.,  and  also,  that  one  day^s  previous  notice  of  meeting  W.  A.  S.  should  be  given  to  Mr.  A.: 
—Averment,  that  the  plaintiff,  confiding,  &c.,  did  discharge  W.  A.  S.  out  of  custody,  and  took  t 
warrant  of  attorney  for  the  debt  and  costs:  Breach,  that  W.  A.  S.  was  not  forthcoming  to  satisfy 
the  amount  of  the  judgment  so  to  be  entered  up  as  aforesaid,  at  the  day  and  place  agreed  on,  nor 
was  one  day's  notice,  &c.,  given  to  Mr.  A. : — Held  sufficient,  on  motion  in  arrest  of  judgment, 
without  aa  averment  that  Judgment  was  actually  entered  up  on  the  warrant  of  attorney. 


BASTE&  TERM,  4  VICT.  137 

to  be  discharged  out  of  the  said  custody  of  the  said  warden  Exch.  of  PUas, 
of  the  Fleet,  and  would  take  the  warrant  of  attorney  of  ^^^' 
the  said  W.  A.  South  for  the  payment  of  the  debt  and  costs 
in  respect  of  which  he  the  said  W.  A.  South  had  been  so 
taken  in.  execution  as  aforesaid,  the  defendant,  to  wit,  on 
the  day  and  year  last  aforesaid,  undertook  and  promised 
that  the  said  W.  A.  South  should  be  forthcoming  to  satisfy 
the  amount  of  the  judgment  to  be  entered  up  on  the  said 
warrant  of  attorney,  on  a  certain  day  and  at  a  certain 
place  in  that  behalf  agreed  upon  between  the  plaintiff  and 
defendant,  to  wit,  on  the  18th  day  of  July,  a.d.  1840,  at 
one  Mr.  Ashley's,  No.  9,  Shoreditch,  in  the  county  of 
Middlesex;  and  further,  that  one  day's  previous  notice  of 
the  time  of  meeting  the  said  W.  A.  South  should  be  given 
to  the  said  Mr.  Ashley.  And  the  plaintiff  avers,  that  he, 
confiding  in  the  said  promise  of  the  defendant,  did  cause 
the  said  W.  A.  South  to  be  discharged  out  of  the  said  cus- 
tody of  the  said  warden,  and  did  take  the  warrant  of 
attorney  of  the  said  W.  A.  South  for  the  payment  of  the 
debt  and  costs  in  respect  of  which  he  had  been  so  taken  in 
execution  as  aforesaid,  of  all  which  the  said  defendant  had 
notice,  to  wit,  on  &c. ;  yet  the  defendant  did  not  regard 
his  said  promise,  inasmuch  as  the  said  W.  A.  South  was 
not  forthcoming  to  satisfy  the  amount  of  the  said  judg- 
ment so  to  be  entered  up  as  aforesaid,  on  the  day  and  at 
the  place  in  that  behalf  agreed  upon  as  aforesaid,  nor 
was  one  day's  previous  notice  of  the  meeting  the  said 
W.  A.  South  given  to  the  said  Mr.  Ashley ;  whereby  the 
plaintiff  lost  the  benefit  of  his  said  execution,  and  of  the 
said  warrant  of  attorney,  and  of  the  judgment  thereon, 
and  was  put  to  divers  charges  and  expenses  in  the  law  and 
otherwise,  amounting  in  the  whole  to  a  large  sum,  to  wit, 
the  sum  of  £100,  in  and  about  the  premises,  &c. 

Pleas,  first,  non  assumpsit;  second,  that  W.  A.  South 
was  forthcoming  to  satisfy  the  amount  of  the  said  judg- 
ment so  to  be  entered  up,  &c. ;  third,  that  one  day's  pre- 
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Msek.  tf  PU^t  Tions  notice  of  meeting  the  said  W.  A.  South  was  given  to 

*  '    Ashley : — on  which  issues  were  joined. 

r^ot  At  the  trial  before  Aldentm,  B.,  at  the  London  sittings 

iAsvia.       in  kst  Michaelmas  Term^  the  plaintiff  obtained  a  verdict^ 

damages  £5.    R.  V.  Bichardi  subsequently  obtained  a 

rule  to  shew  cause  why  the  judgment  should  not  be 

arrested,  on  the  ground  that  the  declaration  contained  no 

averment  that  judgment  had  been  entered  up  on  the 

warrant  of  attorney. 

E,  James  and  Baddeley  now  shewed  cause. — After  verdict, 
it  will  be  presumed  that  that  which  was  material  to  be 
proved  in  order  to  support  the  declaration,  was  proved  at 
the  trial.  The  rule  on  this  subject  is  laid  down  in  the 
notes  to  Stennell  v.  Hoffff  (a) : — "  Where  there  is  any  de- 
fect, imperfection,  or  omission  in  any  pleadings  whether 
in  substance  or  form,  which  would  have  been  a  fatal  ob- 
jection upon  demurrer,  yet  if  the  issue  joined  be  such  as 
necessarily  required  on  the  trial  proof  of  the  facts  so  de- 
fectively or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  Judge  would 
direct  the  jury  to  give,  or  the  jury  would  have  given,  the 
verdict,  such  defect,  imperfection,  or  omission  is  cured  by 
the  verdict  by  the  common  law."  If,  therefore,  it  was  ne- 
cessary in  this  case^  in  order  to  entitle  the  plaintiff  to  da- 
mages^ to  prove  that  judgment  had  actually  been  entered 
up,  it  must  now  be  assumed  that  such  proof  was  given. 
But  that  was  not  necessary  to  make  the  contract  binding. 
[Alderson,  B. — ^There  is  an  equal  breach  of  contract,  whe- 
ther the  judgment  was  entered  up  or  not;  the  difference 
is,  that  in  the  latter  case  there  was  no  damage.  Lord 
Abinger,  C.  B. — I  do  not  think  the  contract  imports  that 
judgment  is  to  be  entered  up  before  the  day  named ;  it 
is  to  be  then  entered  up ;  therefore,  if  the  party  does  not 
appear  on  the  day^  it  may  be  entered  up  afterwards.]  The 
Court  then  called  on 

(a)  1  Saund.  228,  n.  (1). 
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Whateleyj  in  support  of  the  rule. — ^The  object  of  the  Bxch.  of  PUat, 


debtor's  coming  on  the  day  and  to  the  place  mentioned  in 
the  declaration,  is  to  satisfy  the  judgment;  it  is  therefore 
a  condition  precedent  that  it  should  be  first  entered  up — 
that  there  should  then  be  an  existing  judgment.  The 
requisition  of  one  day's  notice  shews  this  to  be  so;  there 
was  no  necessity  for  notice,  except  to  enable  the  creditor 
to  get  the  judgment  entered  up  in  the  mean  time.  Invert- 
ing the  terms  of  the  contract,  it  amounts  to  this,  that 
notice  shall  be  given  on  the  17th  of  South's  intention  to 
appear  on  the  18th,  thereby  to  enable  the  plaintiff  to  enter 
up  judgment;  and  that  on  the  18th  he  shall  appear  to 
satisfy  the  judgment  so  to  be  entered  up. 

Lord  Abinobr,  C.  B. — There  is  some  nicety  in  the 
case,  but  upon  consideration,  I  think  the  declaration 
is  sufficient,  and  that  the  rule  must  be  discharged. 
The  defendant  undertakes  for  two  things:  first,  that 
South  shall  be  forthcoming  on  the  18th  of  July,  at  Mr. 
Ashley's,  to  satisfy  the  amount  of  the  judgment  to  be 
entered  up ;  and  secondly,  that  a  day's  notice  of  the  time 
of  meeting  South  shall  be  given  to  Ashley.  The  declara- 
tion alleges  that  neither  of  these  things  was  done.  The 
object  of  the  day's  notice  was  to  enable  the  plaintiff  to 
sign  judgment.  Then  he  alleges,  that  by  the  neglect 
to  give  such  notice,  he  lost  the  fruits  of  the  judgment 
signed  afterwards.  The  defendant  has  therefore  broken 
his  contract. 

Aldbbsok,  B. — ^The  contract  was  broken  by  the  omis- 
sion to  give  notice  to  Ashley  on  the  17th,  the  object  of 
which  was  that  the  plaintiff  might  sign  judgment,  so  as  to 
be  ready  to  take  South  on  the  18th.  If  that  notice  was 
not  given,  the  plaintiff  was  not  bound  to  put  himself  to 
the  unnecessary  expense  of  signing  judgment. 

RoLFB,  B. — ^I  am  entirely  of  the  same  opinion :  and 
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Ejceh.  of  PUat,  even  without  the  matter  relating  to  the  notice.  I  should 

1fl41 

have  thought  the  declaration  sufficient^  because  the  under- 
taking is  that  South  shall  be  forthcoming  on  a  given  day 
to  satisfy  a  judgment  to  be  entered  up ;  and  the  breach 
alleged  is,  that  he  was  not  forthcoming,  whereby  the 
plaintiff  lost  the  fruits  of  his  judgment.  I  think,  after 
verdict,  it  may  be  safely  inferred  thftt  the  fruits  of  the 
judgment  which  the  plaintiff  lost,  were  those  of  a  judg- 
ment actually  existing. 

Rule  discharged. 


AprU  22. 

Under  a  plea  of 
noN  aMumpsit 
to  a  count  on  an 
account  stated, 
the  defendant 
may  shew  that 
accounts  be- 
tween the  plain- 
tiff and  him- 
self, the  cor- 
rectness of 
which  he  has 
admitted,  were 
in  fact  incor- 
rect. 


Thomas,  Administrator  of  Thomas,  Deceased,  t;.  Hawkes 
and  Another. 

Assumpsit  by  the  plaintiff,  as  administrator,  against 
the  defendants  as  joint  makers  of  a  promissory  note  payable 
to  the  intestate ;  with  a  count  on  an  account  stated  with 
the  intestate.  Pleas,  to  the  first  count,  that  the  defend- 
ants did  not  make  the  note;  to  the  second,  non  assump- 
serunt.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Michaelmas  term,  the  plaintiff 
put  in,  to  prove  the  second  issue,  certain  accounts  between 
the  defendants  and  the  intestate,  and  proved  an  admission 
on  the  part  of  the  defendants  of  their  correctness.  The 
defendants  proposed  to  shew,  in  answer  to  this  evidence, 
that  mistakes  to  their  prejudice  existed  in  the  accounts. 
The  Lord  Chief  Baron  rejected  the  evidence,  on  the 
ground  that,  under  the  plea  of  non  assumpserunt,  the  only 
question  was  whether  an  account  had  in  fact  been  stated 
or  not,  and  that  fraud  or  mistake  should  have  been  specially 
pleaded.  A  verdict  having  been  found  for  the  plaintiff, 
Humjrey,  in  Hilary  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  had  been  wrongly 
excluded. 
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Erie  and  Montagu  Chambers  now  shewed  cause. — ^The  Bxek.  of  Phas, 


plaintiff  relies  upon  an  express  promise^  but  the  defendants 
seek  to  convert  some  of  the  items  of  the  account^  whose 
correctness  they  have  expressly  admitted,  into  a  subject  of 
set-off,  [Alderson,  B. — ^The  issue  is  not  simply  whether 
there  was  an  account  stated  or  not,  but  whether  the  defend- 
ant was  indebted  on  an  account  stated  or  not.]  The  eyi- 
dence  is  of  an  express  contract,  whereby  the  defendants 
admitted  a  debt.  An  account  stated  is  condusiye  of  a 
debt  until  avoided ;  it  is  voidable;  the  plea,  therefore, 
should  have  been  in  confession  and  avoidance. 

Hun^ey  and  /.  Henderson,  contra,  were  stopped  by  the 
Court. 

Aldebson,  B. — ^The  rule  must  be  absolute.  It  cannot 
be  contended  that  from  the  mere  statement  of  an  account 
a  debt  arises.  The  averment  of  the  declaration  is,  not 
merely  that  an  account  was  stated,  but  that  the  defendants 
were  indebted  upon  it.^  How  can  the  defendants  confess 
and  avoid  this  allegation?  They  must  confess  the  being 
indebted;  then  how  could  they  avoid  it?  They  were 
entitled,  therefore,  under  the  general  issue,  to  shew  that  the 
account  did  not  shew  them  to  be  indebted,  because  it  was 
not  correct. 

Lord  Abinoeb,  C.B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute. 


1841. 
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Ejcek.  of  Pha§, 
1841. 

^  BosANQUET  and  Others  v,  Cobser. 

Asl^ifby     Assumpsit  on  a  banker's  cheque  for  £500,  dated  the 
the  holders  a-    3igt  of  March,  1840,  dra¥ai  on  Messrs.  Barnard,  Dimsdale, 
d^lwer  of  a       &  Co.,  and  made  payable  to  M.  Chippenfield  or  bearer,  and 
chejue.'  Plea.    V  the  Said  M.  Chippenfield  indorsed  to  the  plaintiffs. 
d^V^de^^T       ^^^  ^^^  ^^^  defendant  made  the  said  draft  for  the 
draft  for  the  ac-  accommodation  of  the  said  M.  Chippenfield,  and  that  there 
c,  and  that       ncTcr  was  any  value  or  consideration  for  the  making  of  the 
In^^coMidera"  same;  and  further,  that  there  never  was  any  consideration 
tion  for  it;  and   fy^  ^^  transfer  or  delivery  of  the  same  by  Chippenfield  to 
there  never  was  the  plaintiffs ;  and  that  the  plaintiffs  always  held  and  now 
Son  for  the    '    hold  the  same  without  any  value  or  consideration, 
li^elby  c.'to        To  this  plea  the  phiintiff  repUed,  de  injuria, 
the  plaintiffs,         At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sit- 

and  that  they         .  „       -  «       .         i.    ^  ,    . 

always  held  and  tmgs  after  Hilary  Term,  the  followmg  facts  appeared  m 
rame  ^thou*  evidence : — The  plaintiffs,  who  were  trustees  of  the  Lon- 
catilTn  d^lnju-  ^^^  *^^  WestmiustCT  Bank,  employed  a  person  ci  the 
rift.  At  the  trial,  name  of  Charlcs  Bees  as  their  agent,  to  manage  the 
thanhe  plain-  Whitcchapd  branch  of  the  bank.  Chippenfield,  in  whose 
tees  of  the^iL*'  fav<wir  the  chcquc  was  drawn,  had  an  account  with  the 
*"d  hatfhe"'^'  Whitcchapel  branch,  which  had  been  considerably  over* 
employed  one  drawn  for  somc  time.  It  was  shewn  to  be  the  practice  of 
gent  to  manage  the  Loudou  and  Westminster  Bank  to  send  round  a  visiting 
the  co"cern.**c.  inspector  oucc  a  quarter  to  all  their  branch  banks,  to  exa- 
in  whose  favour  j^ij^e  tj^giy  agcuts'  accouuts  and  balance  their  books.     In 

the  bill  was  " 

drawn,  had  an  Order  to  prevent  the  Bank  from  ascertaining  that  Chippen- 
that  bninch,  ^^Id  was  iu  their  debt.  Bees  was  in  the  habit  of  obtaining 
'^d^rabT'over""  ^^^  *^®  latter,  before  the  quarter-day  approached,  cheques 
drawn.    It  was  and  bills  drawu  by  himself  or  his  Mends,  which  he  placed 

the  practice  of 
the  bank  to 

send  round  an  inspector  to  all  their  branch  banks  once  every  quarter  to  examine  their  agents'  ac- 
counts ;  and  in  order  to  prevent  its  being  discovered  that  C.  was  in  debt  to  the  bank»  R.  was  in 
the  habit  of  taking  cheques  from  C.  before  the  quarter-day  approached,  which  he  placed  to  his 
credit  on  the  acount,  but  upon  an  express  understanding  that  they  were  not  to  be  presented, 
but  returned  to  C.  afler  the  quarter-day  was  past.  The  cheque  in  question  had  been  obtained 
from  the  defendant  for  this  purpose  by  C,  R.  being  aware  of  it,  in  consideration  of  a  counter 
cheque  from  C.  for  the  same  amount : — Held,  that  neither  of  the  avermente  in  the  plea  was  sus- 
tained on  the  evidence,  and  that  the  plaintiffs  were  entitled  to  recover. 
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to  the  credit  of  his  account  j  but  upon  the  express  under-  Bxek.  of  Pieas, 
standing  between  them,  that  the  cheques,  &c.,  were  not  to  ^  ^  ^ 
be  presented  for  payment,  nor  the  parties  to  be  held  liable  Bosanqubt 
on  them,  but  were  to  be  returned  after  the  inspector  had  Corbbr. 
gone  round.  In  pursuance  of  this  arrangement,  the  cheque 
in  question  had  been  obtained  firom  the  defendant,  with  the 
knowledge  of  Rees,  by  Chippenfield.  It  did  not  however  ap- 
pear  that  the  defendant  knew  anything  of  this  arrangement; 
on  the  contrary,  he  was  induced  to  give  the  cheque  only  on 
receiving  from  Chippenfield  a  counter  cheque  for  the  same 
amount,  but  on  an  understanding  that  neither  was  to  be 
presented  for  payment.  Suspicion  having  been  created  in 
the  minds  of  the  trustees  of  the  Bank  relative  to  the  con- 
duct of  Bees,  they  sent  suddenly  to  the  Bank  at  White- 
chapel,  and  took  away  his  papers  and  desk,  when  they 
found  two  cheques  drawn  by  the  defendant,  one  of  which 
was  the  subject  of  the  present  action.  At  the  trial,  the 
plaintiffs  insisted  that  they  had  a  right  to  recover  on  this 
cheque,  on  the  ground  that  it  had  been  transferred  to  their 
agent  in  payment  of  the  balance  of  an  overdrawn  ac- 
count, and  consequently  rendered  them  indorsees  for 
a  valuable  consideration ;  and  the  learned  Judge,  being  of 
this  opinion,  directed  the  jury  accordingly,  who  re- 
turned a  verdict  for  the  plaintiflis  for  the  amount  of  the 
cheque. 

Erk  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — ^The  plaintiffs  stand  in  the  situation  of  Bees, 
and  must  take  the  cheque  as  affected  by  his  acts ;  and 
as  it  was  delivered  to  Bees  on  the  express  understand- 
ing that  it  never  should  be  presented,  but  should  be  re- 
turned to  Chippenfield,  the  plaintiffs  are  estopped  from 
insisting  on  payment  of  it  by  the  defendant.  [G^tini€y, 
B. — ^The  cheque  was  made  part  of  the  account  balanced 
in  the  books  of  the  bank.  It  was  not  presented,  it  is 
true,  but  credit  was  given  for  it  by  the  bankers.]     In 
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EMch.  of  Pleat,  Ferffuson  y.  Carrington  {d)y  where  A.  pnrcliaBed  goods  on 
credit,  fraudulently  intending  at  the  time  not  to  pay  for 
them,  and  B.,  the  vendor,  brought  assumpsit  for  the  goods 
sold  before  the  credit  had  expired;  it  was  held  that  the 
action  was  not  maintainable,  though  the  vendor  might 
have  treated  the  matter  as  a  nullity,  and  have  brought 
trover  immediately  to  recover  the  value  of  the  goods.  So 
in  Sirutt  v.  Smith  (i),  where  goods  were  sold  upon  the 
terms  of  a  ^^  bill  at  three  months ;  10/.  per  cent,  discount ; 
cash  in  fourteen  days  /'  it  was  held  that  the  vendors  could 
not  sue  in  indebitatus  assumpsit  within  fourteen  days,  even 
if  the  sale  had  been  effected  by  fraud  on  the  part  of  the 
vendee,  so  that  trover  might  have  been  maintained.  Those 
decisions  proceeded  on  the  ground  that  the  transaction  was 
treated  as  a  matter  of  contract.  So  here,  the  delivery  of 
this  cheque  was  a  matter  of  contract,  an  express  agreement 
having  been  entered  into  that  it  was  not  to  be  presented, 
but  returned.  If  no  such  agreement  had  existed,  an  im- 
plied contract  to  pay  would  have  arisen ;  but  here  there  is 
an  express  contract  that  the  cheque  shall  not  be  presented, 
but  returned.  The  plaintiffs'  claim  is  through  Bees,  who 
entered  into  this  contract,  and  they  are  affected  by  his  acts. 

Aldbrson,  B. — It  seems  to  me  that  no  rule  ought  to 
be  granted  in  this  case.  This  is  an  action  on  a  banker's 
cheque;  and  the  question  for  us  now,  as  raised  by  the 
pleadings,  is,  whether  the  defendant  has  established  these 
two  propositions :  first,  that  as  between  him  and  Chippen- 
field,  there  was  no  consideration  given  in  respect  of  the 
delivery  of  this  cheque;  and  secondly,  that  as  between 
Chippenfield  and  the  present  plaintiff^,  no  consideration 
passed  for  it.  He  is  bound  to  make  out  those  two 
propositions ;  and  I  think  he  has  failed  in  both.  With 
respect  to  the  first,  it  appears  that  cheques  were  inters 

(fl)  9  B.  &  C.  69.  {h)  1  C,  M.,  &  R.  312. 
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clumged  between  these  parties ;  that  the  defendant  gare  a  Exek.  </  Pieas, 
cheque  for  j£500  to  Chippenfield,  and  received  from  him 
another  to  the  same  amount^  and  of  which,  for  all  that 
appears  to  the  contrary,  he  may  still  be  the  holder,  as  a 
security  for  the  debt  due  to  him  by  Chippenfield.  His 
allegation,  that  there  was  no  consideration  for  maidng  the 
cheque,  consequently  fails.  Then,  as  between  Chippenfield 
and  the  plainti£fs,  the  real  bargain  and  firaudulent  contract 
appears  to  be  this ;  that  Chippenfield  shall  give  Bees  the 
cheque  for  £600,  which  is  to  pass  into  his  account  with  the 
Bank,  to  whom  Chippenfield  owes  a  much  larger  sum; 
and  then  it  is  corruptly  agreed  between  Chippenfield  and 
Bees,  that  the  cheque  shall  only  be  held  for  that  purpose, 
and  returned  after  inspection  day  is  over;  and  the  whole 
contract  so  made  by  Chippenfield  is  with  the  view  of  induc- 
ing the  Bank  to  believe  that  he  was  not  at  the  time  in  their 
debt.  It  is  a  corrupt  agreement,  that  Bees  shall  take  firom 
Chippenfield  a  certain  cheque,  and  set  off  against  its  amount 
a  certain  sum  of  money  standing  in  his  account  to  the  cre- 
dit of  the  Bank ;  but  what  is  there  to  shew,  that  because 
Bees  and  Chippenfield  thus  make  a  separate  contract  be- 
tween themselves,  in  addition  to  the  one  made  by  Bees  on 
behalf  of  his  principals,  the  plaintiffs,  the  money  allowed 
to  Chippenfield,  in  his  account  with  the  Bank,  is  not  a 
consideration  passing  to  Chippenfield?  I  think  there  was 
consideration  passing  between  them,  and  consequently,  in 
that  part  of  his  plea,  the  defendant  also  fails.  This  is  not 
at  all  like  the  case  of  the  plaintiffs  themselves  making  the 
bargain,  and  being  parties  to  the  fraud;  so  fieur  from  that, 
the  fraud  is  here  intended  to  take  effect  against  them. 

Ou&NBT,  B.,  and  Bolfb,  B.,  concurred. 

Bule  refused. 


VOL.  VIII.  L  M.  w. 
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Sieh.  of  PUaSp 
1841. 
'  Jones  r.  Gooday. 

jprU  20.      rr\ 
In  trespui  for     X  HIS  was  an  action  of  trespass  for  digging  and  cutting  the 

pUdntir 8  cIom!  plaintiff's  close^  and  carrying  away  therefirom  large  quan* 
TJi^^l'^ii,  ^^^^  ^^  ®"^^'  ^^'  *^-  ^®  defendant  pleaded  not  guilty 
the  proper  mea-  (by  statute).  At  the  trial  before  Tlndalf  C.  J.^  at  the  last 
magei  ii  the  Suffolk  Assizcs^  it  appeared  that  the  defendant,  in  his 
piaintm'of^the  character  of  commissioner  under  a  local  Paving  Act  for 
Und  removed,    y^g  |j^^jj  ^^f  Sudbury,  had  directed  a  certain  ditch  to  be 

not  the  ezpenie  *' ' 

of  restoring  it  widened^  and  in  so  doing  had  caused  a  strip  of  a  field 
condUiof^  belonging  to  the  plaintiff,  adjoining  the  ditch,  to  be  cut 
and  carried  away;  which  was  the  trespass  complained  of* 
The  Lord  Chief  Justice  directed  the  jury  to  give  such 
damages  as  they  thought  the  plaintiff  had  sustained  by 
the  cutting  into  and  carrjring  away  of  his  land;  and  the 
jury  found  a  verdict  for  the  plaintiff,  damages  dE5. 

Kelbff  for  the  plaintiff,  now  moved  for  a  new  trial  oh 
the  ground  of  misdirection,  contending  that  the  learned 
Judge  ought  to  have  directed  the  jury  that  the  plaintiff 
was  entitled  to  such  a  sum,  by  way  of  damages,  as  would 
restore  the  land  to  the  condition  in  which  it  was  b^ore 
the  commission  of  the  trespass. 

Lord  Abingeb,  C.  B. — ^I  think  there  is  no  ground  for  a 
rule.  I  cannot  at  all  assent  to  the  principle  which  has 
been  contended  for,  that  a  person  whose  land  has  been 
cut  into,  and  the  soil  carried  away,  is  therefore  enti- 
tled, by  way  of  damages,  to  the  amount  which  would  be 
required  to  restore  the  land  to  its  original  condition.  All 
that  he  is  entitled  to  is  to  be  compensated  for  the  damage 
he  has  actually  sustained. 

AxDERsoN,  B. — I  am  of  the  same  opinion.  The  plain- 
tiff  is  entitled,  by  way  of  compensation,  to  what  the  land 


EASTSB  TEtLU,  4  YICT.  147 

was  worth  to  him.  If  the  principle  for  which  Mr.  Kelly  con-  Exck,  of  PUa§, 

tends  were  to  be  adopted^  it  would  follow  that  a  party  who        ^^^ ' 

has  let  the  sea  in  upon  the  land  of  another^  the  land  itself 

being  worth  only  dE20^  would  have  to  pay^  by  way  of  damages, 

the  expense  of  excluding  it  again  by  extensive  engineering 

operations.    The  same  argument^  I  remember,  was  urged 

in  an  action  brought  against  the  R^enf  s  Canal  Company : 

it  was  contended  that  th^  were  bound  to  replace  the  soil 

they  had  taken  away,  or  to  pay  such  a  sum  in  damages  as 

would  enable  the  plaintiff  to  do  so.    The  jury,  however, 

did  not  adopt  that  view  of  the  case,  and  the  Court  refused 

to  disturb  their  verdict. 

BoLFB,  B.,  concurred. 

Rule  refused. 


Willis  r.  Snook. 

T  April  27, 

HE  defendant  in  this  case  having  been  arrested  by  The  affidavit  in 

virtue  of  a  capias  issued  upon  a  judge's  order,  under  the  application  for  a 

Stat.  1  &  2  Vict.  c.  110,  s.  8,  a  rule  had  been  obtained  to  SS*"if''2°vlct. 

shew  cause  why  he  should  not  be  discharged  out  of  custody,  c-  ^\^»  *-  *» 

^  o  .r     need  not  state 

on  the  ground  that  the  affidavits  upon  which  the  order  xhtxthedepo" 
was  made  did  not  sufficiently  establish  the  &ct  that  he  bfecau"  Forbes 
was  about  to  leave  the  kingdom.  SSalli'^u'*'* 

about  to  quit 
England ;  it  is 

Piatt  having  shewed  cause  against  the  rule  on  the  sufficient  if  the 

. .  &cts  stated  in 

BWntS,  the  affidavit  en- 

able  the  Judge 
to  fonn  that 

Erie,  in  support  of  it,  objected,  that  the  defendant  was  beUei: 
entitled  to  his  discharge,  on  the  ground  that  in  the  affida- 
vits on  which  the  order  was  made,  none  of  the  deponents 
stated  that  they  had  probable  cause  for  believing  that  the 
defendant  was  about  to  leave  the  country  in  order  to 

h2 
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Eteh.  qf  PUat,  avoid  his  Creditors ;  and  that  a  mere  statement  of  circom- 

>  ■   ^  '  ^     stances^  upon  which  such  an  inference  was  to  be  fonnded^ 

Willis       ,,^33  j^^^  sufficient.    He  likened  it  to  the  case  of  an  appli- 

Snook.       cation  for  a  criminal  information,  where  a  mere  statement 

of  circomstances  is  not  considered  sufficient,  but  the  Court 

requires  that  some  person  shall  swear  to  his  belief  of  the 

existence  of  the  criminal  intention  imputed  to  the  party 

against  whom  the  application  is  made. 

Per  Curiam. — Such  an  allegation  is  usually  inserted  in 
the  affidavits  on  which  a  capias  is  applied  for,  but  it  is  not 
at  all  essential,  and  when  it  is  inserted,  the  Judges  pay  no 
attention  to  it.  All  that  the  statute  requires  is,  that  "  the 
plaintiff  shall  by  affidavit  shew  to  the  satisfaction  of  the 
Judge,  that  there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England :''  that  is,  that 
the  probable  cause  shall  appear,  firom  the  facts  stated,  to 
the  Judge;  it  does  not  mean  that  it  shall  appear  to  the 
deponent. 

Bule  discharged. 


Greenshield  v.  Fritchard. 
April  27.       X) 
The  Court  re-    xEACOCK  movcd  for  a  rule  to  shew  cause  why  the 

Upse'of  a^year^  defendant  should  not  be  discharged  out  of  the  custody  of 
^arty'th^had  *^®  ^^^  ^^  Oxfordshire,  upon  an  affidavit  of  the  defend- 
been  arrested     ant,  which  stated  that  he  was  arrested  on  the  18th  of 

under  a  ca«  uu 

in  a  wrong  April,  1840,  by  virtuc  of  a  writ  of  ca.  sa.  directed  to  the 
^oughheswore  sheriff  of  Oxfordshire,  but  that  the  arrest  was  made  in  the 
that  he  was  not  county  of  Bcrks,  at  a  distance  of  more  than  900  yards 

aware  01  tnat  »  *  w 

fact  until  ten  from  the  boundary  of  the  county  of  Oxford;  that  the 
arrest,  and  that  defendant  was  not  aware  of  the  last-mentioned  fact  until 
il^med"J?i?for  *^®  ^^^^^  ^^  February,  1841,  and  that  immediately  on 
^  J  ^dI^*^T  ^  ascertaining  it  he  applied  to  a  Judge  to  be  discharged^ 
refused  to  in*     who,  howcver,  rcfuscd  to  interfere.    Peacock  urged  that 

terfere. 
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the  rule  wliich  requires  parties  complaining  of  irregularity  Sxek.  ofPUas, 

in  process  to  apply  to  the  Court  promptly^  did  not  apply  ^   ^^^'  . 

where  the  proceeding  was  altogether  void,  as  in  this  case.  Oreenshisld 
But 


V. 

Pritchard. 


Per  Curiam. — ^We  cannot  interfere  after  such  a  length 
of  time  has  been  allowed  to  elapse :  the  defendant  must 
adopt  any  other  remedy  to  which  he  may  be  entitled. 

Bule  refused. 


Wells  t;.  Foster. 

A  April  29. 

SSUMFSIT  for  money  had  and  received,  and  on  an  A  compensation 

account  stated.    Flea,  non  assumpsit.    At  the  trial  before  ^^Uc  diiuf- 

Lord  AHngcTy  C.  B.,  at  the  Middlesex  sittings  after  HUary  J^[.^^  ^^^  ^«- 

Term,  it  appeared  that  the  defendant  had  held  a  situation  offices  in  hiide- 

partment,  under 

as  clerk  in  the  Audit  Office  for  upwards  of  twenty  years,  the  4  &  5  whl 
up  to  the  year  1885,  when,  the  establishment  being  re-  i,^^ie  by  * 
duced,  he  was  placed  on  a  retired  allowance  of  £130  a  ^^^ 
year,  granted  to  him,  not  for  Ufe,  but  as  an  allowance  for 
maintenance  until  he  should  be  called  on  to  serve  again, 
and  with  an  express  understanding  that  he  was  bound, 
whenever  he  should  be  called  upon,  to  re-enter  the  Audit 
Office,  or  to  take  any  other  office  under  the  Crown  of  equal 
value.  In  1837,  the  defendant,  being  in  execution  at  the 
suit  of  the  plaintiff,  executed  to  him  an  assignment  of  this 
annuity,  and  also  gave  a  warrant  of  attorney  to  secure  the 
payment  of  the  debt  by  instalments.  The  deed  of  assign- 
ment contained  a  covenant  that  the  defendant  had  good 
title  to  assign  the  annuity.  In  consideration  of  the  exe- 
cution of  this  deed,  the  defendant  was  dischai^ed  from  cus- 
tody. After  his  discharge,  the  plaintiff's  debt  remaining 
unpaidj  he  obtained  an  injunction  to  restrain  the  defend- 
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Exeh.  of  PUoif  ant  from  securing  or  assigning  over  anj  part  of  his  pension ; 
^^^'  .  which  was  subsequently  dissolved,  upon  the  terms  that  the 
defoidant's  attorney  should  receive  the  pension  and  pay  it 
into  a  banking-house,  and  that  the  plaintiff  should  be  at 
liberty  to  bring  any  action  he  might  be  advised,  for  the 
amount  so  paid  in.  The  present  action  was  brought 
accordingly.  Upon  these  facts,  the  Lord  Chief  Baron 
directed  a  verdict  for  the  plaintiff,  damages  67/.  lOf.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  the  defendant's 
pension  was  not  assignable  in  law. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Hoggins  now  shewed  cause,  and  contended  that  this 
pension  or  annuity  was  not  like  half-pay,  which  was  a 
retaining  payment  for  future  services,  and  therefore  not 
assignable ;  Flarty  v.  Odium  (a),  Lidderdale  v.  Duke  ofMtm- 
trose  {b)y  Priddy  v.  Rose  (c)  j  but  that  it  was  altogether  in  the 
nature  of  a  compensation  for  past  services,  and  when  once 
granted,  could  not  b§  withheld.  It  was  therefore  subject 
to  the  absolute  control  of  the  grantee,  and  he  might  assign 
it  to  a  creditor.  In  support  of  this  view,  he  referred  to  the 
Stat.  4  &  6  Will.  4,  c.  24,  s.  19  {d). 

(a)  3  T.  R.  681.  that  if  he  shall  decline,  when  call- 

(b)  4  T.  R.  248.  ed  upon  bo  to  do,  to  take  upon 

(c)  3  Mer.  102.  himself  such  office  or  situation,  and 

(d)  Which  enacts,  that  every  execute  the  duties  thereof  satisfac- 
person  to  whom  any  compensation  torily,  being  in  a  competent  state  of 
or  allowance,  in  consequence  of  the  health,  he  shall  forfeit  his  right 
abolition  or  reduction  of  office,  to  any  eompensation  or  allowance 
shall  hereafter  be  granted,  shall  at  which  may  have  been  granted  to  him 
all  times,  when  called  upon,  be  lia-  in  respect  of  any  former  services, 
ble  to  fill,  in  any  part  of  his  Ma-  Sect  30  enacts,  *<that  nothing  in 
jesty's  dominions  in  which  he  shall  this  act  contamed  shall  extend  or 
have  already  served,  any  public  be  construed  to  extend  to  give  any 
office  or  situation  under  the  Crown  person  an  absolute  right  to  com- 
for  which  his  previous  public  ser-  pensation  for  past  services,  or  to 
vices  may  render  him  eligible;  and  any  superannuation  or  retiring  al- 


EASTER  TERM^  4  VICT.  151 

Erie  and  fV.  J.  Alexander ^  contra,  insisted  that  this  Enk.  pf  PUoif 


allowance  could  not  be  assigned ;  that  it  was  clearly  not 
vested  in  the  defendant  absolutely,  for  his  UfCj  but  only 
during  the  pleasure  of  Parliament;  that  it  was  as  well  a 
retainer  for  future  as  a  compensation  for  past  services : 
and  that  the  defendant  might  even  be  considered  as  being 
still  in  the  public  service,  in  the  character  of  a  supernu- 
merary clerk,  although  not  now  performing  any  actual 
duty.  They  dted  Barwick  v.  Reade  (a),  Palmer  v.  Bate  {b), 
Davie  v.  Duke  of  Marlborough  {c).  Ex  parte  Battine{d)j 
Gibson  y.  East  India  Company  (e). 

Lord  Abinoeb,  C.  B. — The  Court  are  of  opinion  that 
this  pension  was  not  assignable.  It  stands  upon  the  same 
footing  as  the  half-pay  of  an  officer  in  the  army.  It  is  fit 
that  the  public  servants  should  retain  the  means  of  a  de- 
cent subsistence,  without  being  exposed  to  the  temptations 
of  poverty.  Besides,  the  defendant  may  be  assigning  what 
he  has  no  right  to  receive;  for  his  pension  subsists  only 
during  pleasure,  and  it  depends  on  Parliament  whether  it 
shall  be  continued  or  not.  The  rule  to  enter  a  nonsuit 
must  be  absolute. 

Parke,  B. — I  concur  in  the  opinion  that  this  action  is  not 
maintainable,  upon  the  ground  that,  on  principles  of  public 
policy,  the  allowance  granted  to  the  defendant  was  not  as- 
signable by  him.  It  is  not  necessary  in  this  case  to  deter- 
mine whether  this  is  an  allowance  to  which  the  defendant 
is  entitled  as  a  matter  of  indefeasible  right,  or  whether  it 

lowaoce  under  this  act,  or  to  de-  offices  mentioned  in  the  schedule 

prive    the   commissionen    of  his  to  this  act 

Majesty's  Treasury,  and  the  heads  (a)  1  H.  Bl.  627. 

or  principal  officers  of  the  respec-  (b)  2  Brod.  &  B.  673;  6  Moore, 

tire  departments,  of  their  power  2S. 

and  authority  to  dismiss  any  person  (c)  1  Swanst.  74. 

from  the  public   service  without  (d)  4  B.  &  Adol.  690. 

compensation.'*  (e)  5  Bing..  N.  C.  262;  7  Scott, 

The  Audit  Office  is  one  of  tiie  74. 


1841. 
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Exeh.  ofpiau,  IS  payable  onlj  during  pleasure;  although  I  hare  a  strong 
^^^'  ^  impression  that  it  subsists  only  during  the  joint  pleasure 
of  the  Treasury  and  of  Parliament,  by  which  the  fund 
for  its  payment  is  provided.  On  the  other  hand,  even  if 
it  be  payable  only  during  pleasure,  it  appears  to  me  that 
it  is  not  therefore,  in  point  of  law,  the  less  assignable, 
however  Uttle  its  value  would  be  in  consequence  of  its 
being  liable  to  be  withdrawn  at  any  moment.  But  view- 
ing the  matter  on  the  ground  of  public  poUcy,  we  are  to 
look,  not  so  much  at  the  tenure  of  this  pension,  whether 
it  is  held  for  life  or  during  pleasure,  as  whether  it  is,  in 
either  case,  such  a  one  as  the  law  ought  to  allow  to  be 
assigned.  The  correct  distinction  made  in  the  cases  on 
this  subject  is,  that  a  man  may  always  assign  a  pension 
given  to  him  entirely  as  a  compensation  for  past  services, 
whether  granted  to  him  for  life,  or  merely  during  the  plea- 
sure of  others.  In  such  a  case,  the  assignee  acquires  a  title 
to  it  both  in  equity  and  at  law,  and  may  recover  back  any 
sums  received  in  respect  of  it  by  the  assignor,  after  the 
date  of  the  assignment.  But  where  the  pension  is  granted 
not  exclusively  for  past  services,  but  as  a  consideration  for 
some  continuing  duty  or  service,  although  the  amount  of 
it  may  be  influenced  by  the  length  of  the  service  which 
the  party  has  already  performed,  it  is  against  the  poUcy  of 
the  law  that  it  should  be  assignable.  Under  the  terms  of 
the  Stat.  4  &  5  Will.  4,  c.  24,  the  party,  if  an  inferior  offi- 
cer, is  liable  at  any  time  to  be  called  upon  to  serve  the 
public  again;  in  the  mean  time  a  reduced  allowance  is 
awarded  to  him,  in  consideration  of  his  holding  himself  in 
readiness  for  that  purpose.  This  is  the  case  of  an  officer 
who  has  received  a  compensation  on  account  of  a  reduc- 
tion in  the  number  of  the  persons  of  his  class  employed  in 
the  office  to  which  he  belonged ;  and  by  the  terms  of  the 
19th  section,  all  such  persons  are  bound  to  give  their  ser- 
vices again  to  the  public  if  called  upon,  and  in  the  event 
of  their  refusal  to  do  so,  are  liable  to  forfeit  their  pension 
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altogether.  I  caimot  assent  to  the  argument  that  this  *»*•  4  ^^»o»* 
pension  cannot  be  taken  away,  for  it  appears  to  me  to  be  ^  ^*  ^ 
dear  fifom  the  80th  section  of  the  act,  that  this  gentleman,  Wblls 
so  far  as  the  question  of  his  retainer  or  discharge  is  con-  Foster. 
oemed,  is  exactly  in  the  same  position  as  if  he  were  in  fall 
employment  or  on  full  pay;  that  he  is  equally  liable  to  be 
dismissed  at  any  moment,  either  for  positive  misconduct, 
or  on  any  ground  which  would  render  him  an  unfit 
person  to  remain  in  the  service  of  the  Crown.  I  think 
the  true  view  of  this  case  is,  that  the  defendant  is  still  to 
be  considered  as  in  the  public  service,  although  not  at  pre- 
sent actually  performing  any  duty  in  it;  and  that  the 
compensation  allotted  to  him  under  this  act  is  by  way  of 
salary,  the  object  of  which  is  to  enable  him  to  maintain 
such  a  position  in  life  as  wiU  save  him  firom  the  necessity 
of  risking  his  character,  by  incurring  those  temptations 
which  persons  reduced  to  poverty  are  necessarily  exposed 
to,  and  which  would  render  him  an  unfit  person  to  be 
again  employed  as  a  servant  of  the  Crown.  For  this  pur- 
pose, pubUc  policy  requires  that  he  should  not  be  permit- 
ted to  assign  it  away. 

AxDBBSON,  B. — ^I  am  also  of  opinion  that,  on  grounds  of 
public  policy,  this  pension  is  not  assignable,  and  that 
in  this  respect  it  stands  on  the  same  footing  as  an  officer's 
half-pay.  The  observations  of  Lord  Kemyon,  in  Flarty 
V.  Odium  J  are  very  forcible,  and  apply  fully  to  the  present 
case.  It  appears  to  me  that  the  defendant  is  a  supernu- 
merary officer  in  the  pay  of  the  Crown,  although  not  at 
the  present  moment  actually  employed ;  he  may  be  called 
into  active  employment  again  whenever  his  services  are 
required  by  the  Crown.  I  think  he  is  within  the  80th 
section  of  the  act,  and  is  now  liable  to  dismissal  for  mis- 
conduct or  unfitness  for  service. 

My  Brother  Rolfe  requested  me,  before  he  left  the  Court, 
to  state  that  he  is  of  the  same  opinion. 

Bule  absolute. 
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Exeh.  if  Pleat  f 
184L 

"  Eybe  v.  Shelley. 

^pril  29.        m 

Where,  in  an  X  HIS  WAS  an  action  On  an  attomey^B  bill.  The  plaintiff 
of  costifseyerai  having  obtained  judgment  on  demnrrer  {a),  the  defendant 
fixed  feefbut'of  o^*"*^^  ^^  Order  for  staying  all  proceedings  in  the  action^ 
a  discretionary   the  plaintiff's  bill  to  be  referred  to  the  Master  for  taxation. 

nature,  bad  no 

charges  set  op-  and  the  defendant  undertaking  to  pay  the  amount  whicli 
and  others  wm  should  be  fouud  On  taxation  to  be  due.  On  the  examination 
chaijged,  some    ^f  ^he  bill  before  the  Master,  it  was  found  to  contain  several 

too  low  and  ' 

some  too  high;  items  agaiust  which  no  charge  was  inserted ;  other  items 
on  taxaUon,  re'  (which  Were  uot  in  respect  of  any  fixed  fees,  but  were  dis- 
teTtotheproper  cretiouary  charges)  were  charged,  some  too  high,  and  some 
scale,  but  de-     too  low.    The  Master  reduced  the  former  to  the  proper 

clined  to  m-  ^  ^  -^     -^ 

crease  the  for-  amouut,  but  declined  either  to  insert  any  sums  for  the 
thrcharges  itcms  left  in  blank,  or  to  increase  the  items  which  were 
tlS^r!  Ae'coSt  ^^ercharged.  The  total  amount  of  the  charges,  if  altered 
refused  to  re-     as  was  dcsircd,  would  not  have  exceeded  the  amount  of  the 

view  the  taxa-  j  r  j 

tion.  Dill  as  delivered. 

Peacock  now  moved  for  a  review  of  the  taxation,  and 
urged  that  the  Master  ought  to  have  allowed  the  charges 
omitted,  and  to  have  increased  those  which  were  under- 
charged to  the  proper  amount.    But 

Per  Cueiam.— There  is  a  great  difference  between 
charges  made  in  respect  of  fees,  the  amount  of  which 
is  fixed  and  known,  and  charges  which  are  merely  discre- 
tionary. The  plaintiff,  by  inserting  the  charges  in  his 
bill  at  the  amounts  he  has  done,  has  put  his  own  value 
upon  his  labour,  and  cannot  now  call  upon  the  Court  to 
increase  it. 

Rule  refused. 

(a)  6  M.  &  W.  269. 
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Exek,  qf  Pleatf 

1841. 

**— ^r ' 

Roach  and  Others  v.  Wright. 

IJpril  29. 
K  this  case  E.  V.  WtBiams,  on  behalf  of  the  sheriff  of  Theshenflrhav- 

Olamorganshire^  moved  for  an  interpleader  rule.    The  cir-  execuUongwdi 

cumstances  of  the  case,  as  disclosed  in  the  affidavits,  were  fendant**wh  *' 

as  follows  : —  was  one  of  the 

The  sheriff  having,  on  the  6th  of  March  last,  seized  a  of  an  intestate 
ship  in  the  possession  of  the  defendant,  William  Charles  Jomries^ed 
Wright,  called  the  Stephen  Wright,  nnder  a  fieri  facias  of  under  a  sale 

,  ^      ^  from  his  co- 

at the  smt  of  the  plaintiffs,  was  served  on  the  8th  of  April  administrator, 

with  a  notice  by  the  attorneys  of  Frederick  Owen  Dickens  rnotk7from" 

and  Anna  Eli£a  his  wife,  stating,  that  a  bill  had  been  filed  *h°t  ^Va^n "^' 

m  the  Conrt  of  Chancery,  on  the  25th  of  June,  1840,  by  others  were  also 

the  said  F.  O.  Dickens  and  Anna  Elissa  his  wife,  against  shares  in  the 

the  defi^idant  W.  C.  Wright  and  others,  wherein  it  was  ^^ "  Sie  * 

alleged,  that  the  said  Anna  EUza  Dickens  was  one  of  the  *?t««»tet  *nd 

•^  that,  upon  a 

children  and  next  of  kin  of  John  Wright,  who  died  in  biu  filed  by 
the  year  1889,  intestate,  leaving  the  defendant  W.  C,  coim  of  Chan- 
Wright,  and  the  other  defendants  therein  named,  his  fciJ^i^Jhad' 
other  children  and  next  of  kin :  that  the  said  F.  O.  Dickens,  ^^^  restrained 

by  injunction 

in  right  of  his  wife  as  one  of  such  next  of  kin,  became  from  seUing, 
entitled  to  a  share  of  the  residue  of  the  estate  of  the  said  dispo^^of  the 
intestate ;  that  the  defendant W.  C.Wright  and  Elizabeth  fhe'JXuid^*' 
Clark  Hawkes,  the  wife  of  George  Hawkes,  one  of  the  bold  the  sheriff 
defendants  to  the  said  biU,  being  two  of  the  children  and  au  loss  and  da- 
next  of  kin  of  the  said  intestate,  had  procured  letters  of  ™5y  Se*****'"" 
administration  to  be  granted  to  them,  and  were  thereby  ^.""'■*^""  ,. 

^  '  ^    Held,  that  this 

possessed  of  the  estate  of  the  intestate,  and  of  the  said  ship,  was  not  such  a 

called  the  Stephen  Wright,  as  part  thereof;  that  by  agree-^  the  sheriff  to 

ment  between  the  said  George  Hawkes  and  the  said  W.  C.  *Sde,fbe  in"''^ 

Wright,  the  said  ship  had  been  transferred  to  W.  C.Wright  ^'''^^^'J^^^ 

for  the  sum  of  £2000,  which  had  not  been  paid;  and  that,  ther  the  Court 

in  pursuance  of  the  prayer  of  the  said  bill,  a  writ  of  in-  relief  hl"any"*^^ 

case  where  the 
claim  is  of  a 
merely  equitable  nature  t 
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EMck.  rf  Pkat,  junction  had  issued  out  of  the  Court  of  Chancery^  whereby 

'  ^     the  said  W.  C.  Wright  was  restrained  from  sellings  mort- 

Roach       gaging^  or  in  any  manner  disposing  of  the  said  ship.    The 

Wright.      notice  then  stated,  that  in  consequence  of  the  abore-men- 

tioned  fsnc^,  the  said  ship  had  always^  from  the  death  of 

the  said  intestate^  remained  a  part  of  his  estate  and  effects^ 

and  that  no  property  in  the  same  passed  to  the  defendant 

W.  C.  Wright;  and  that  the  said  F.  O.  Dickens  and  Anna 

Eliza  his  wife,  on  behalf  of  themselves  and  of  the  other 

parties  interested  in  the  estate  of  the  intestate,  would  hold 

the  sheriff  answerable  for  the  loss  and  damage  occasioned 

to  them  by  the  levy  on  and  seizure  of  the  said  ship. 

E.  V.  WUUamB  contended,  that  under  these  drcum- 
stances  the  sheriff  was  entitled  to  relief. — ^The  question  in 
this  case  is  one  substantially  between  the  execution  creditors 
and  the  claimants  under  the  estate  of  the  intestate,  which 
ought  to  be  disposed  of  between  them  independently  of 
the  sheriff.  The  parties,  by  the  form  of  their  notice,  have 
put  in  a  legal,  not  a  mere  eqmtable  claim,  by  stating  that  no 
property  in  the  ship  passed  to  the  defendant :  and  the  pro- 
per course  would  seem  to  be,  to  direct  an  issue  to  be  tried 
at  law  between  those  parties  and  the  execution  creditors, 
whether  the  ship  was  part  of  the  personal  estate  of  the  intes- 
tate, or  was  liable  to  be  taken  in  execution  as  the  property 
of  the  defendant  Wright.  [Rolfe,  B. — Is  not  the  question 
whether  the  ship  belongs  to  the  defendant  proprio  jure, 
so  as  to  be  liable  to  an  execution  for  his  debts,  or  whether 
he  holds  it  only  as  a  trustee  for  himself  and  others?]  K 
the  property  forms  part  of  the  estate  of  the  intestate,  the 
sheriff,  by  selling  it,  would  be  liable  to  an  action  at  the 
suit  of  the  administrator,  because  the  property  would  be 
changed  by  the  sale ;  Whale  v.  Booth  (a).  [Parke,  B.— In 
Farr  v.  Newman  (4),  it  was  held  that  the  goods  of  a  testator 

(«)  4  T.  R.  625,  n. ;  4  Dougl.  36.  (6)  4  T.  R.  621. 
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in  the  hands  of  his  executor  could  not  be  taken  in  execu-  SmA.  of  Phas, 

1841* 
tion  upon  a  judgment  against  the  executor  in  his  own  right. 

Aldersan,  B. — The  claimant  here  is  not  the  administrator^ 
and  could  not  therefore  bring  any  action  to  try  the  ques- 
tion.] Still  the  sheriff  is  in  jeopardy,  because  if  he  pro- 
ceeds to  a  sale,  the  Court  of  Chancery  may  order  an  action 
to  be  brought  against  him  in  the  name  of  the  adminis- 
trators, for  the  benefit  of  the  parties  applying  for  the  in- 
junction, and  then  he  would  be  in  jeopardy  from  having 
sold  the  goods  in  defiance  of  a  notice  firom  those  parties. 

Fabke,  B. — I  think  no  rule  ought  to  be  granted  in  this 
case.  It  seems  to  me  that  there  is  no  ground  for  saying  that 
this  ship  ever  formed  part  of  the  assets  appropriated  to  the 
next  of  kin,  by  whom  the  bill  in  equity  was  filed.  If  it 
belongs  to  them,  they  may  bring  an  action  against  the 
sheriff;  or  the  question  may  be  tried  by  an  action  brought 
against  the  sheriff  by  all  the  administrators.  In  the  pre- 
sent case,  the  claim  arises  out  of  proceedings  in  equity, 
and  in  the  case  of  Sturgess  y.  Claude  (a),  it  was  decided  by 
my  Brother  Patteson  that  the  Interpleader  Act  does  not 
apply  to  claims  in  equity.  K  an  execution  creditor,  under 
such  circumstances,  refuse  to  indemnify  the  sheriff,  the 
proper  course  for  him  is  to  apply  to  the  Court,  not  under 
the  Interpleader  Act,  but  to  enlarge  the  time  for  making 
B.  return  to  the  writ. 

Aldebson,  B. — ^I  do  not  tiiink  we  should  be  justified  iu 
calling  upon  the  next  of  kin  to  come  in  and  state  their 
claim  under  the  Interpleader  Act.  This  is  a  claim  on 
which  they  could  not  sustain  any  action  at  law  against 
the  sheriff  in  their  own  name,  however  they  might  do  so 
through  the  medium  of  the  administrators.  The  issue 
that  would  be  tried  between  them  and  the  defendant 

(a)  1  DowL  P.  C.  505.    See  however  Putney  v.  Tmg,  5  M.  &  W.  425. 
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Bxeh.  of  Pleas,  Wright  would  afford  no  relief  to  the  sheriff.    Oar  jnria- 
^^^'  ^    diction  is  confined  to  the  cases  of  claims  actnally  made; 
but  what  has  taken  place  here  is  not  the  making  of  a  l^al 
claim,  but  only  the  statement  of  an  equitable  interest. 

BoLF£|  B.,  concurred. 

Bole  refused. 


Doe  d.  Parsons  v.  Heather. 

April  29.       T 

A  declaration  in  AN  this  ejectment,  the  demise  was  laid  on  the  81st  of  Oc- 
tirSw  on  ^^^  ^^^^  mentioning  any  year).  At  the  trial  before  Lord 
the  But  of  Oc-  Abinger,  C.  B.,  at  the  sittings  after  last  term,  the  plaintiff's 
mentioning  any  couusel  applied  to  his  Lordship  to  amend  the  declaration 
?riS'the*ie^r  ^^^  the  statutc  8  &  4  Will.  4,  c.  43,  s.  28,  by  adding  the 
of  the  piainUff  ygn,  1840,  Conformably  with  the  evidence,  which  shewed 
in  himself  on  the  lessor  of  the  plaintiff's  title  then  to  have  accrued. 
tober/i840:-^  The  amendment  was  made  accordingly,  leave  being  re- 
t^b'^wM^not^a*  served  to  lie  defendant  to  move  to  enter  a  nonsuit;  and  a 
variance  be-      yerdict  passcd  for  the  plaintiff,  a  certificate  being  also 

tween  the  de-  ,  f      .  ,.  . 

ciaration  and     granted  for  uumcdiate  possession. 

the  proof,  so  as 
to  empower  the 

triaito  amend  Leokjf  having  obtained  a  rule  nisi  for  a  nonsuit,  pursu- 
the  declaration    ant  to  the  leave  reserved,  and  also  for  restitution  of  the 

under  the  stat.  .         .     .  i_     j   i.     j      . 

8  &  4  WiiL  4,     premises  to  the  defendant ; 

c  42,  8. 23,  by 

inserting  the 

year:  secondly,       Q^  y  jfj^^  qq^  shcwcd  csuse.— First,  this  wss  a  case 

that  the  omis-  '  .  . 

sion  was  no  in  which  the  Judge  had  power  to  amend  the  record  at  nisi 
groun  o  non-  pj^^^  ,;^|^^^f  ^^  g^atutc,  this  being  a  Variance  between  the 
thfdefendSnt's  declaration  and  the  evidence.  But  at  all  events,  the  omis- 
proper  course,  sion  of  the  year  is  no  ground  of  nonsuit.  It  is  not  neces* 
to  apply  to  the  ssry,  in  stating  the  title  in  ejectment,  to  mention  any  year 
SjJ'pwVt?^^^^^^  at  all.    In  Small  d.  Baker  v.  Cok{a),  the  pleadings  were 

insert  the  cor«  .v^« 

rectdate.  (a)  2  Burr.  1159. 
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intitled  as  of  Hilary  Term,  1  Geo.  8,  but  the  lease  declared  &Kh.  rf  puoh 

1841 
on  was  alleged  to  be  made  ''in  the  88rd  year  of  the  said 

king/'    which  was,  at  the  time  of  the  dedsion  of  the 

case  (Easter  Term,  1  Geo.  3),  an  impossible  date;  but 

the  Court,  on  motion  in  arrest  of  judgment,  held  that     hbathsr^ 

this  was  not  the  case  of  setting  out  a  defectiye  title,  but 

was  only  a  title  defectiyely  or  improperly  set  out;  and 

that  no  amendment  was  needed.    In  Doe  d.  Hardman  y. 

PiUangicn  (a).  Lord  Matufield  says — "  An  ejectment  is  a 

mere  fictitious  action.    The  demise  is  a  mere  matter 

of  form :  it  does  not  exist.    It  is  not  like  a  real  title." 

There  an  amendment  was  made  in  the  date  of  the  demise, 

to  preyent  the  title  from  being  barred  by  a  fine. 

No  counsel  appeared  to  support  the  rule. 

Pabk£,  B. — ^The  role  must  be  discharged.  As  to  the 
amendment,  the  Judge  at  Nisi  Prius  had  no  such  power  in 
this  case.  This  is  not  a  question  of  yariance  between  the 
dedaration  and  the  proof,  but,  if  anything,  is  a  defect  in 
the  declaration  itself.  It  turns  out  that  the  lessor  of  the 
plaintiff  had  a  title  to  these  premises  on  the  81st  of 
October,  1840,  and  the  declaration  is  applicable  to  the 
81st  of  October  in  any  year,  so  that  lus  case  is  proyed. 
Consequently,  if  this  be  any  objection  at  all,  it  could  only 
be  made  ayailable  on  motion  in  arrest  of  judgment, 
although  it  would  probably  eyen  then  haye  failed,  on  the 
authority  of  the  cases  which  haye  been  referred  to.  We 
need  not,  howeyer,  decide  that  point  at  present,  because 
this  motion  is  to  enter  a  nonsuit,  which  we  clearly  cannot 
do.  A  defendant  has  no  opportunity  of  demurring  to 
a  declaration  in  ejectment ;  he  must  plead  not  guilty ;  and 
if  he  considers  himself  prejudiced  by  the  uncertainty  of  the 
date  of  the  demise,  his  proper  course  is  to  apply  to  the 

(a)  4  Burr.  2447. 
yot.  vm,  M  M.  w. 
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MmO.  rf  PiMf.  Court  to  compel  the  plaintiff  to  inuBert  the  correct  date.  la 
the  present  case,  he  has  chosen  to  go  down  to  trial,  and 
has  let  slip  his  opportunity  of  hating  the  amendment  made. 

The  other  Barons  concurred. 

Eule  discharged. 


Stswabt  v.  Caxtty. 
Aprun.     rn  . 

In  an  action  for   X  HIS  was  an  action  of  assumpsit^  for  not  accepting  certain 

ance  of  ridiway  half-sharcs  in  the  Oreat  Western  Railway,  agreed  to  be 
by'S'^nttL  ^^^  ^^  *^®  plaintiff  to  the  defendant.  The  declaration 
(made  at  Liver-  stated,  that  the  shares  were  by  the  contract  to  be  delivered 
broken)  were  in  a  reasonable  time,  and  averred  that  within  sudi  reason- 
in  iTrt^naUe  ^^'^  *™®  *^®  plaintiff  was  ready  and  willing  and  offered 

time,  a  written  ^  transfer  the  shares  to  the  defendant,  but  that  the  de- 
rule  of  the  Li«  ' 
▼erpooi  Stock     feudant  discharged  him  from  transferring  the  same ;  and 

stated  to  be        alleged  a  breach  in  non-acceptance  of  the  shares.    The 

aMUie^Liveri^     defendant  pleaded^  first,  non  assumpsit;   secondly,  that 

pooibrokert--    the  plaintiff  was  not  within  a  reasonable  time  ready  and 

"  that  the  seller 

of  shares  was  in  willing,  nor  did  he  offer  to  transfer  the  said  shares  to  the 
ded  to  seven*  defendant,  modo  et  form&;  thirdly,  a  traverse  of  the 
Setehiscon-  ^defendant's  having  discharged  the  plaintiff  from  transfer- 
tract  by  deli-  ring  the  shares;  and  fourthly,  that  the  defendant  was 
to  be  computed  ready  and  willing  to  accept  and  pay  for  the  shares  within 
which  he  was^''  a  reasonable  time,  but  that  the  plaintiff  refused  to  transfer 
acquainted  with  ^^  same,  whcreupouthe  defendant  rescinded  the  contract. 

the  name  of  his  /    ^      ^   ^  * 

transferee"—-  The  plaintiff  joined  issue  on  the  three  first  pleas,  and 
Bible  on  an  issue  replied  to  the  fourth  by  a  traverse  of  his  alleged  refusal  to 
pufntiff  wi^chin  ^^^^^^1*  ^^  sharcs ;  on  which  replication  also  issue  was 

a  reasonable        joined. 

time  was  ready  ** 

and  willing  and  offered  to  transfer  the  shares;  although  it  was  not  proved  that  either  of  the  par* 

ties,  or  their  brokers,  was  a  member  «f  the  Liyerpool  Stock  Exchange. 

In  such  action,  the  proper  measure  of  damages  is  the  difference  of  the  prices  of  the  shares  on 
the  day  when  they  ought  to  have  been  accepted,  and  on  the  day  when  they  were  resold  by  the 
vendor,  such  resale  being  within  a  reasonable  time. 
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<    At  the  trial  before  Rolfe,  B..  at  the  last  Liverpool  As-  Etch,  rf  pum, 

1841 
sicesj  it  appeared  that  the  contract  in  question  was  made    ^.^^^.J.^ 

at  Liverpool^  between  the  respective  brokers  of  the  plaintiff  8tiwa»t 
and  defendant,  on  the  26th  of  August,  1840.  At  that  time,  Cautt. 
however,  the  names  of  their  principals  were  not  mentioned ; 
and  it  was  not  until  the  81st  of  August  that  the  name  of 
the  defendant,  as  the  purchaser,  was  disclosed.  The  de- 
fendant then  pressed  for  a  transfer  of  the  shares,  and  on 
the  plaintiff's  neglecting  to  transfer  them,  the  defendant, 
on  Saturday  the  5th  of  September,  gave  him  notice  that 
be  would  not  accept  them,  unless  they  were  ready  by  the  fol- 
lowing Monday.  On  the  Monday  the  defendant  had  notice 
that  the  shares  were  ready  for  delivery,  but  he  then  repu- 
diated the  contract  altogether,  and  refused  to  accept  them. 
On  the  15th  of  September,  the  plaintiff  resold  the  shares, 
at  a  loss  of  £161  from  the  price  agreed  for  by  the  de- 
fendant^ and  this  action  was  brought  to  recover  that  sum. 
For  the  purpose  of  proving  the  averment  that  the  plaintiff 
was  ready  and  willing  and  offered  to  transfer  the  shares  in 
a  reasonable  time,  the  plaintiff's  counsel  tendered  in  evi^ 
dence  a  copy  of  the  rules  of  the  Stock  Exchange  at  Liver- 
pool, which,  it  was  stated,  were  acted  on  by  all  the  brokers 
carrying  on  business  in  Liverpool;  one  of  which  was,  that 
the  seller  of  shares  was  in  all  cases  entitled  to  seven  days 
to  complete  his  contract  by  delivery,  the  time  to  be  com- 
puted from  the  day  on  which  he  was  made  acquainted  with 
the  name  of  his  transferee.  It  was  proved  also,  that  this 
rule  had  been  shewn  to  the  defendant  at  the  time  of  the 
bargain,  on  the  81st  of  August;  but  it  did  not  appear 
that  either  of  the  parties,  or  their  brokers,  was  a  member 
of  the  Literpool  Stock  Exchange.  This  evidence  was 
objected  to  on  the  part  of  the  defendant,  but  was  admitted 
by  the  learned  Judge.  His  Lorddiip,  in  summing  up, 
directed  the  jury,  that  if  they  Were  of  opinion  that  the 
defendant  had  broken  his  contract,  the  plaintiff  was  bound 
to  reaell  the  shares  witbin  as  short  a  time  as  he  reasonably 

m2 
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Sxek.  0/  Pleat,  could,  and  if  he  did  so,  was  entitled  to  damages  np  to  the 
time  of  such  resale.  The  jury  found  a  yerdict  for  the 
plaintiff  for  the  whole  amount  claimed. 

Crompion  now  moved  for  a  new  trial. — ^Pirst,  the  evidence 
of  the  rules  was  improperly  received.  Those  rules  were 
not  in  any  way  evidence  for  the  plaintiff.  They  were  not 
shewn  to  the  defendant  as  part  of  the  contract.  And  the 
usage  of  any  particular  set  of  mercantile  houses  is  not 
evidence  to  bind  third  parties.  [Rolfe,  B. — ^I  told  the 
jury  that  the  defendant  was  not  bound  by  them,  but  that 
they  were  cogent  evidence  of  what  was  reasonable  time.] 
It  is  in  effect  setting  up  a  usage  or  custom,  which  cannot 
be  proved,  although  it  may  be  disproved,  by  a  number  of 
individual  instances.  Secondly,  the  learned  Judge  mis- 
directed the  jury  as  to  the  measure  of  damages.  The 
damages  ought  only  to  have  been  calculated  up.  to  the 
Monday,  the  7th  of  September,  when  the  defendant 
declared  off,  whereas  they  were  calculated  up  to  the  resale 
of  the  shares  on  the  15th.  The  damages,  in  such  a  case, 
are  to  be  measured  by  the  difference  between  the  contract 
price,  and  the  price  at  the  time  of  the  repudiation  of  the 
contract.  The  jury,  in  effect,  acted  upon  the  rules  as  to 
the  damages  also. 

Aldekson,  B. — -1  think  there  should  be  no  rule  on 
either  of  these  points.  It  appears  to  me  that  my  Brother 
Rolfe  was  quite  right  in  admitting  the  rules  in  evidence, 
not  as  binding  the  defendant,  but  as  ascertaining  the 
practice  of  brokers  in  Liverpool,  as  a  guide  to  the  deter- 
mination of  what  was  reasonable  time  under  all  the  circum- 
stances of  this  case ; — whether  what  was  reasonable  time 
under  ordinary  circumstances  was  not  so  in  this  instance. 
As  to  the  other  point,  the  damages  are  to  be  calculated  at 
the  difference  between  the  contract  price,  and  the  price 
to  be  obtained  within  a  reasonable  time  after  the  breach  of 
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&e  contract ;  and  it  was  for  the  jury  to  say  what  was  such  Exeh.  of  pum, 
reasonable  time.     I  do  not  see  that  they  formed  a  wrong  - 

conclusion,  and  they  certainly  were  not  misdirected.  Stewart 

Cauty. 

GuRNiT,  B.,  and  Rolfe,  B.,  concurred. 

The  rule  for  a  new  trial  was  therefore  refused ;  but  a 
rule  nisi  was  granted  for  arresting  the  judgment^  which 
was  discharged  in  Trinity  Term. 


The  Attorney- General  v.  Kingston. 

TjIprU  24. 
HE  defendant  having  entered  a  claim  to  a  quantity  of  An  action 

coffee,  which  had  been  seized  by  a  custom-house  officer  of  othef  court  ^"* 

.the  name  of  Dabbs  for  a  breach  of  the  reyenue  laws,  it  was  !fll!"f ^'i!' 

'  venue  omcer 

given  up  to  him  upon  his  entering  into  recognizances  to  ^^^  *«  ▼**"«  ^^ 
the  Crown,  pursuant  to  the  stat.  3  &  4  Will.  4,  c.  53,  s.  101.  him  for  a 
The  Crown  issued  a  writ  of  appraisement,  with  a  view  of  revenue^aws! 
proceeding  to  the  condemnation  of  the  coffee;  but  before  jSothi* Court 
any  information  was  actually  filed,  the  defendant  com-  on  the  appiica- 
menced  an  action  of  trover  against  Dabbs,  in  the  Court  of  tomey-Oenerai, 
Common  Fleas,  to  recover  the  value  of  the  coffee,  to  which  Ihe^prowedhiga. 
Dabbs  appeared  and  pleaded.     On  the  first  day  of  this  ,  4"?  ^^  *^' 

'^'^  ^  ''  davit  in  support 

term,  the  Attorney- General,  on  the  authority  of  the  case  ofsuchappUca- 
of  Cawthame  v.  Campbell  (a),  obtained  a  rule  to  shew  cause  be  properly  in* 
why,  in  order  to  the  trial  of  the  said  information,  the  cause  JJl^w^^^At- 
q{  Kingston  v.  Dabbs  should  not  be  removed  out  of  the  Court  tomey-Generai 

^  ^^  and  the  plaintiff 

of  Common  Fleas  into  this  Court,  and  when  so  removed,  in  the  action, 
should  not  be  in  the  same  state  of  advancement  as  it  was  hl^^be^ 
in  the  former  Court.    The  affidavit  in  support  of  the  rule  Jp™™«°««d  fo' 

■*^'^  the  condemna- 

was  intitled  ''Between  her  Majesty's  Attorney  General  tionofthe 
and  John  Kingston.'^ — ^Against  this  rule  no  information 

had  yet  been 
T,  TT    r  1  1  "11.,,,  filed  in  thia 

T,  K.  Lee  now  shewed  cause,  and  admitted  that  the  cases  Court, 
(a)  1  Anstr.  205»  n. 
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Exek.  of  puai,  Kii  Cowthome  y.  {jompbell,  and  Siddan  ▼.  Ea$t  (a),  were  ra- 

1ft41 

^  '  ^  thorities  to  shew  that  this  applicatkm  most  be  granted,  if 
Attornst-  it  had  been  made  in  time ;  bat  contended  that  it  was  too 
late^  after  the  defendant  in  the  action  had  appeared  and 
pleaded.  He  objected  also^  that  the  affidavit  onght  to  have 
been  intitled  "  The  Attorney-Genera],  informant,  in  a  cause 
of  Kinffstan  v.  Dabbs/'  no  information  having  yet  been 
filed,  and  the  application  having  reference  to  the  canse. 
Thirdly,  he  nrged  that  the  Crown  were  not  entitled  to  this 
rule  until  an  information  had  been  filed  in  this  Court :  and 
lastly,  that,  at  all  events,  it  ought  not  to  be  made  absolute 
except  upon  payment  of  costs,  inasmuch  as,  until  the  trial 
of  the  information^  it  was  uncertain  whether  the  defendairt 
might  not  succeed  in  the  action  o{  trover. 


The  Attorney  General  (J«mf  with  him)  in  support  of  the 
rule. — ^The  application  is  simply  to  remove  the  cause;  and 
for  the  defendant's  benefit  the  Crown  undertakes  that  it 
shall  be  as  forward  in  this  Court  as  in  the  Court  of  Com* 
mon  Pleas.  It  matters  not,  therefore^  in  what  stage  the 
proceedings  in  the  action  are.  Secondly,  the  affidavit  is 
rightly  intitled.  If  it  had  been  intitled  in  the  cause  of 
Kingston  v.  Dabbs,  it  would  have  been  bad,  for  there  is  no 
such  cause  in  this  Court;  but  there  is  a  cause  of  The 
Attorney-General  v.  Kingston  pending  in  this  Court. — He 
was  then  stopped. 

Aldbkson,  B. — ^It  appears  to  me  that  all  the  objections 
taken  on  the  part  of  the  defendant  have  fiiiled,  and  that 
the  rule  must  therefore  be  absolute,  first,  as  to  the  tide 
of  the  affidavit.  In  the  first  place,  we  cannot  be  called  on 
to  determine  such  a  question  as  whether  an  affidavit  is  pro- 
perly intitled,  upon  confficting  statements  made  in  coun- 
ter affidavits ;  but  further,  it  appears  that  proceedings  were 


(a)  1C.&J.  12. 
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Attobvst 
Gbnekal 

Kingston. 


luctnally  going  on  in  this  Coiirt  at  tti^  mit  of  the  AiUxtt  Acdi.y  i>iMu« 
ney-Gteneral  against  tliis  defendant,  fer  the  mndemnafion 
of  the  gooda,  at  the  time  when  this  nde  iraa  nored 
for.  The  affidavit,  therefore,  is  quite  auffident.  Next, 
it  ia  aaid,  that  the  application  oomes  too  kte,  not  hav-i 
ing  been  made  before  plea  pleaded  in  the  actum  in  the 
Common  Fleas.  Boj;  then  is  no  principle  for  that :  the 
baris  of  our  jnrisdietion  is,  that  it  is  a  contempt  of  this 
Court  to  proceed  in  another  Court  against  a  revenue  offi- 
cer for  a  matter  done  by  him  in  the  execution  of  lus  dntj ; 
and  thii  Court  has  anthoritj,  therefore,  to  interfere  at 
any  stage  to  remove  the  proceedings  thus  improperly 
commenced.  As  to  the  costs,  it  would  be  absurd  to  award 
costs  to  a  party  who  has  proceeded  improperly  in  a  wrong 
Court 


Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


FisK  V.  Mastbrman  and  Others. 

T  Aprils, 

HIS  was  an  action  of  indebitatus  assumpsit  for  money  An  insurance 

wu  eflfected  on 

had  and  received  and  on  an  account  stated,  to  which  the  the  i2th  of 
defendants  pleaded  non  assumpserunt;  and  by  consent  ofcottoVth^ 
of  both  parties,  it  was  ordered  ^  Parke,  B.,  that  the  fects  ""^^^^y^^^ 
fdiould  be  turned  into  a  special  case  for  the  opinion  of  the  fttthenteofso 

r\     ^  guineas  per 

UOUrt.  cent ;  and  on 

the  IStb,  news 
of  the  yessers 

The  plaintiflf,  wh^  is  a  merchant  at  New  Orleans,  \n  JUSv^VfiS- 
February,  1839,  shipped  1957  bales  of  cotton  on  board  ther  insurance 

was  bonA  fide 
eflTected  by  sU 
different  policies,  at  ten  and  five  g^uineas  per  cent.  The  latter  insurance,  added  to  the  former, 
exceeded  in  amount  tfae  value  of  the  subject-matter  insured,  but  the  former  of  itself  did  not:— 
JUUt  that  the  assured  were  entitled  to  a  return  of  premium  on  the  amount  of  the  over-insurance, 
to  which  the  underwriters  who  subscribed  the  policies  of  the  18th  of  April  were  to  contribute 
rateably,  in  proportion  to  the  rams  insured  by  them  respecthrely  (ihe  amount  of  over-insurance 
to  be  ascertained  by  taking  into  account  all  the  policies) ;  but  that  no  return  of  premium  was 
to  be  nude  in  respect  of  the  policies  eflbctcd  on  the  18th, 
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Btek,  of  Pkat,  tbe  sUp  Bradshaw,  on  a  voyage  firom  Mobile  to  Liverpool^ 

'    and  consigned  the  said  cotton  to  Messrs.  Holford  &  Co. 

FisK         of  Liyerpool^  merchants,  who  haye  also  a  honse  of  business 

Mastebm AN.   in  London,  and  advised  them  of  the  shipment  by  a  letter 

bearing  date  the  15th  day  of  February,  1889,  as  follows : — 

''  The  ship  Susanna  Cummings  and  the  ship  Bradshaw 
sailed  firom  Mobile  on  the  8th  or  9th,  the  former  an  Ame» 
rican  ship  with  1860  bales,  the  latter  an  English  ship  with 
1957  bales  cotton  for  my  account,  to  your  address.  If 
these  yessels  have  not  arrived,  you  will  please  to  effect 
insurance  valued  policies,  valuing  the  cotton  at  sixty  doU 
lars  per  bale/' 

This  letter  reached  Messrs.  Holford  &  C!o.  in  the  early 
part  of  April  1839,  and  at  that  time  the  Bradshaw  had 
not  arrived,  and  was  out  of  time ;  and  as  there  had  been  a 
violent  hurricane  on  the  5th  and  6th  of  March  preceding, 
the  Liverpool  underwriters  declined  taking  the  risk  when 
applied  to  by  Messrs.  Holford  &  Co.,  pursuant  to  their 
instructions. 

On  the  11th  of  April,  Messrs.  Holford  &  Co.  wrote  to 
their  London  house  to  effect  insurance  on  the  cotton  by 
the  Bradshaw ;  and  the  London  house  on  the  13th  of  April 
effected  insurances  to  the  amount  of  £14,150,  at  the  rate 
of  thirty  guineas  per  cent,  upon  £1,000,  and  fifty  guineas 
{)er  cent,  upon  £18,150. 

Of  this  insurance  the  London  house  advised  the  Liver- 
pool house  of  Holford  &  Co.  by  letter  of  the  1 2th  of  Aprils 
announcing  the  difficulty  they  had  in  effecting  it,  and  the 
little  probability  there  was  of  their  being  able  to  effect 
any  more  in  London,  though  they  would  try  to  do  so, 
and  recommending  the  Liverpool  house  to  effect  what 
they  could  there. 

On  the  12th  of  April  it  was  known  in  Liverpool,  and  on 
the  13th  in  London,  that  the  Bradshaw  had  been  spoken 
with  off  Cape.Clear  on  the  coast  of  Ireland,  and  within  a 
few  days'  sail  firom  Liverpool;  and  on  the  13th  of  April 
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the  London  honse  of  Holford  &  Co.  effected  iiirfiher  insur- 
ance to  the  amonnt  of  £12,300,  at  ten  guineas  per  cent., 
making  in  the  whole  effected  in  London  £26,450. 

On  the  13th  of  April  the  liverpool  house  of  Holford  & 
Co.  effected  insurances  on  the  cotton  in  liverpool,  to  the 
amount  of  £10,000,  at  five  guineas  per  cent.  The  whole 
'  amount  of  insurance,  therefore,  upon  the  cotton  in  London 
and  Liverpool  amounted  to  £86,4i50,  and  was  distributed 
as  follows : — 

London  Policies. 
1839:  £.    Guineas. 

12th  April,  London  Indemnity  Marine,  8,000  at  50 


1841. 


—  Alliance    ....  5,000 

—  Marine,  London        -        .  1,000 

—  Thornton  and  others  -        -  4,150 

—  London  Marine         -        -  1,000 
13th  April,  Indemnity  Mutual  Marine  -  3,500 

—  Alliance  ....  6,000 

—  Thornton  and  others  -        -  2,800 

Liverpool  Policies. 
13th  April,  Jones  &  Hodgson      •        -  1,500 

—  Thomas  Morris  and  others    1,500 

—  M'Murdo  &  Co.         -        -  7,000 


60 
50 
50 
30 
10 
10 
10 

5 
5 
5 


£.36,450 
The  cottcm  was  valued  in  the  policies  at  15/.  lOf.  per  bale, 
which,  upon  1957  bales,  gives  30,338/.  lOi.,  the  value  of 
the  subject-matter  of  the  insurance  as  stated  in  the  policies. 
There  is,  theiiefore,  an  excess  in  the  insurance  beyond  the 
value  of  the  cotton,  and  the  interest  of  the  assured  therein, 
to  the  amount  of  6,116/.  lOf. 

At  the  time  of  effecting  the  insurances  by  the  London 
and  Liverpool  house  of  Holford  &  Co.,  on  the  18th  of 
April,  eaeh  house  was  ignorant  of  the  amount  insured  by 
the  other,  or  whether  anything  had  been  insured  beyond 
what  was  done  on  the  12th. 
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Bxek.  if  PUat,  The  sbip  and  cotton  amved  safe  at  liyerpool,  and  in 
return  of  premium  was  claimed  from  tiie  underwriterB  on 
all  the  policies^  on  the  ground  of  short  interest^  to  the 
amount  of  6,116/.  109« 

The  defendants,  who  had  insured  the  cotton  to  the 
extent  of  £5,000,  at  50  guineas  per  cent,  hy  a  poliqr 
effected  in  London,  and  dated  the  12th  of  April,  and 
mentioned  in  the  foregoing  Ust  as  the  policy  for  that 
amount  effected  with  the  '^  Alliance,''  were  called  upon  to 
repay  to  the  assured  the  sum  of  440/.  ds.  2d.,  being  the 
estimated  proportion  of  premium  according  to  the  plaintiff's 
calculation,  which  ought  to  be  refunded  by  them,  t>n 
account  of  the'over-insuitoce,  the  plaintiff  contending 
that  the  underwriter^  upon  all  the  policies  should  make 
the  return  in  a  general  equal  proportion,  according  to  the 
amount  taken  or  insured  by  each  upon  the  entire  interest* 

This,  however,  was  resisted  by  the  defendants,  who  con- 
tended, that  if  there  Was  to  be  any  return  at  all,  it  ought 
only  to  affect  those  policies  which  were  made  in  liverpool 
or  in  London  on  or  after  the  13th  of  April,  and  that 
the  underwriters  upon  the  policies  effected  in  London  on 
the  13th  of  April,  before  it  was  known  that  the  yessel  had 
been  spoken  with,  are  not  bound  to  make  any  return  of 
premiums  under  the  circumstances  before  mentioned. 
And  the  question  for  the  opinion  of  the  Court  is,  whether 
the  imderwriters  upon  the  above  policies,  or  any  of  them, 
are  bound  to  return  any  part  of  the  premiums;  and  if 
they  or  any  of  them  are,  in  what  proportion,  and  upon 
what  principle,  the  calculation  is  to  be  made. 
.  If  any  return  is  to  be  made,  the  amount  is  to  be  calcu* 
lated  by  Mr.  William  Richards,  of  the  City  of  London^ 
Average  adjuster,  according  to  the  principle  laid  down  by 
the  Court,  and  judgment  to  be  entered  for  that  sum.^ 
If  no  return  is  to  be  made,  the  judgment  is  to  be  en^ 
tered  for  the  defendants. 

The  interest  of  the  plaintiffin  the  insurance  and  the 
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«ubject*matt6r  of  it^  the  effecting  the  policy  by  his  orders,  Bxeh,  ^  pu^, 
the  subscription  of  the  defendants,  and  the  payment  of    ^  ^     ^ 
the  premium,  are  admitted.    And  it  is  agreed,  that  either        Fisk 
party  is  at  liberty  to  refer  to  the  policy  as  if  it  were  part   maitb'rmam. 
of  the  case,  and  either  party  is  to  be  at  liberty  to  turn 
this  case  into  a  special  verdict. 

OrenweU  for  ^e  plaintiff. — ^It  is  admitted  that  the 
parties  acted  in  perfect  good  faitb  in  effecting  these 
policies,  and  there  ought  therefore  to  be  a  return  of 
the  premium  to  the  amount  of  the  over^insurance.  This 
is  the  ordinary  case  of  a  policy  bon&  fide  effected  for 
a  certain  amount,  where  the  interest  turns  out  to  be 
less;  in  such  cases  it  is  well  understood  that  there  ought 
to  be  a  return,  and  that  must  be  upon  the  whole  of 
the  policies  effected  on  the  ship.  The  defendants  them- 
selves insured  on  the  ISth  for  the  sum  of  £6000  at  10  per 
cent.,  having  on  the  12th  insured  for  the  sum  of  £5000  at 
60  per  cent.  IS  the  vessel  had  been  lost,  and  the  subsequent 
insurance  had  been  effected  before  the  loss  was  known, 
these  would  have  been  treated  as  one  pdicy.  [Parke,  B. — 
Suppose  the  ship  had  been  lost,  and  news  of  her  loss  had 
arrived  on  the  afternoon  of  the  12th,  and  before  the  poli- 
cies of  the  13th  were  effected,  would  not  the  defendants 
have  been  bound  to  pay  the  whole  amount  insured  by  them  ? 
and  if  so,  are  they  not  entitled  to  keep  the  premium  as 
compensation  for  their  risk?]  From  the  time  that  the 
second  policies  were  effected,  they  all  stood  on  the  same 
footing.  In  Marshall  on  Insurance,  p.  649  (a),  the  foreign 
writers  on  this  subject  are  quoted ;  and  it  is  said,  ''AH  the 
underwriters  upon  policies  in  which  the  effects  are  insured 
beyond  their  value,  must  bear  any  loss  that  may  happen, 
and  repay  a  part  of  the  premium,  in  proportion  to  their 
respective  subscriptions,  without  regard  to  the  priority  of 

(a)  drd  edition. 
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Sxek,  rf  Pi$M,  their  dates.  If  by  sereral  policies,  made  without  firand, 
the  sum  insured  exceed  the  value  of  the  effects,  these 
several  policies  will,  in  effect,  make  but  one  insurance,  and 
will  be  good  to  the  extent  of  the  true  interest  of  the  in- 
sured ;  and  in  case  of  loss,  all  the  underwriters  on  the 
several  policies  shall  pay  according  to  their  respective  sub- 
scriptions, without  regard  to  the  priority  of  their  dates. 
And  it  follows  from  thence,  that  all  the  underwriters  on 
the  several  policies  would  be  equally  bound  to  make  a 
return  of  premium  for  the  sum  insured  above  the  value  of 
the  effects,  in  proportion  to  their  respective  subscriptions.'' 
This  shews  that  the  two  insurances  made  by  the  defendants 
must  be  blended  together  and  considered  as  one.  The 
Court  are  not  at  liberty  to  distinguish  between  the  two 
insurances:  the  return  must  be  made  on  both  policies. 
\Parke,  B. — Suppose  there  had  been  a  loss,  and  the  news  of 
it  had  arrived  between  the  making  of  the  first  and  second 
policy,  the  underwriters  would  have  been  liable  on  the  first 
policy  to  the  entire  extent  of  the  sum  insured.]  It  cannot 
be  denied  that  there  was  a  period  of  time  when  they  would 
have  been  liable  to  the  whole  amount  insured  on  the  first 
policy.  [Lord  Abinger,  C.  B. — ^The  point  does  not  appear  to 
Jiave  arisen  in  our  Ciourts,  whether,  where  several  insurances 
have  been  effected  at  different  times,  and  the  insurance  is 
greater  than  the  risk  incurred,  the  return  shall  be  limited 
to  the  last  insurance,  or  whether  the  return  is  to  be  on  all 
rateably.]  In  this  case,  when  the  second  policy  was  effected, 
they  all  bore  a  proportionate  risk* 

Keliy  for  the  defendants. — ^It  is  not  meant  to  be  dis- 
puted that  the  plaintiff  has  a  right  to  a  return  of  premium 
upon  the  policies  effected  on  the  Idth;  but  it  is  contended 
that  there  ought  to  be  no  return  upon  the  policy  effected 
on  the  13th.  {Parker  B.— There  can  be  no  return  in  re- 
spect of  the  policies  effected  on  the  12th.  The  cases  put 
in  Marshall  on  Insurance,  are  where  the  insurance  was' 
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effected  before  the  risk  commenced.    Aldersan.  B. — There  Sxck.  of  Pieoit 

1841 
was  no  oyer-insurance  until  the  18th.] 


Per  Curiam. — The  judgment  must  be  for  the  plaintiff 
to  have  a  return  of  the  premium  to  the  amount  of  the 
over-insurance^  to  which  the  underwriters  who  subscribed 
the  policies  on  the  13th  of  April  are  to  contribute  rate- 
ably^  in  proportion  to  the  sums  insured  by  them  respec- 
tively on  that  day — ^the  amount  of  over-insurance  to  be 
ascertained  by  taking  into  account  all  the  policies,  but  no 
return  of  premium  to  be  made  in  respect  of  the  policies 
effected  on  the  12th  of  April. 

Judgment  accordingly. 


The  Attorney-General  v.  Lord  Churchill. 

JL  HIS  was  an  information  of  intrusion  against  the  de- 
fendant, for  alleged  encroachments  upon  lands  of  the 
Crown  in  the  forest  of  Wychwood,  in  the  county  of  Oxford. 
The  venue  was  laid  in  that  county. 

In  Hilary  Term,  the  Attomey^General  moved  that  the 
venire  facias  juratores  mightissue  into  the  county  of  Hert- 
ford, instead  of  into  the  county  of  Oxford :  and  on  the 
authority  of  The  Aitomey-General  v.  Parsons  (a),  the  Court 
made  an  order  for  that  purpose  absolute  in  the  first  instance* 
On  a  subsequent  day  in  the  same  term.  Sir  W.  W.  Fottetig 
for  the  defendant,  obtained  a  rule  to  shew  cause  why  the 
above  order  should  not  be  rescinded,  contending,  on  a 
review  of  the  authorities,  that  th^  Crown  had  no  preroga- 
tive to  have  the  inquisition  in  another  county  from  that  in 
which  the  venue  was  laid.    Against  this  rule 


In  an  informa- 
tion of  intra- 
tion,  the  Crown 
has  not  the 
right,  as  of  its 
prerogative,  to 
lay  the  Tenne 
in  any  conntj, 
or  to  issue  the 
▼enirefiMiaa 
Juratores  into  m 
diArent  county 
fkom  thatin 
which  the  ve* 
nue  if  laid. 


The  Attameff'General,  the  SolicUar-General,  R.  V,  Bkh^ 
(<f)  2  M.  &  W.  28. 
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Exeh.  of  Ptaw,  ardg,  and  W.  J.  Alexander  shewed  cause. — ^The  Crown  has 
^  ^  .  the  rights  by  its  prerogatiTe,  to  lay  the  venue,  in  an  infor- 
Attornet-  mation  of  intrusion^  in  any  county,  or,  when  it  is  laid  in  a 
•.  particular  county,  to  have  the  inquisition  in  another.    No 

doubt,  as  between  subject  and  subject,  the  action  would  be  in 
its  nature  local;  but  the  Crown  possesses,  in  this  as  in  many 
other  respects  in  the  course  of  legal  proceedings  to  which 
it  is  a  party,  a  privilege  which  does  not  belong  to  the  subject. 
Many  of  such  privileges,  which  are  clearly  beyond  dispute, 
are  far  more  burthensome  upon  the  subject,  and,  it  might 
be  alleged,  more  liable  to  abuse,  than  this.  Thus,  the 
Crown  may  choose  its  Court :  and  although  the  subject 
could  have  brought  a  real  action  only  in  the  Court  of  Com- 
mon Fleas,  the  Crown  may  bring  a  writ  of  right  or  a  quare 
impedit  in  the  Court  of  Queen's  Bench  or  Exchequer.  So, 
the  subject  can  only  have  a  trial  at  bar  by  leave  of  the 
Court :  the  Crown  claims  it  de  jure.  The  subject,  at  com- 
mon law,  could  plead  but  one  defence,  whereas  the  Crown 
had  always  the  right  to  plead  several  matters.  The  subject 
cannot  amend  without  leave  of  the  Court :  the  Crown  may 
amend  at  any  stage  of  the  proceedings.  Again,  in  a  suit 
between  subject  and  subject,  if  one  party  demurs,  the 
other  must  join  in  demurrer,  whereas  the  Crown  may 
renounce  the  demurrer  and  join  issue.  The  Crown  pos- 
sesses also  privileges  during  the  progress  of  the  trial  which 
are  denied  to  the  subject.  The  Attorney-General  has  the 
right  to  withdraw  the  record,  after  the  jury  have  been 
sworn  and  the  trial  has  proceeded:  and  is  entitled  to  the 
reply,  as  well  in  criminal  as  in  civil  proceedings — even  in 
eases  of  capital  felony — although  no  evidence  be  adduced 
for  the  defendant.  And  a  review  of  the  authorities  will  shew 
that  the  privilege  now  contended  for  is  equally  indisputable. 
It  is  not  necessary,  indeed,  on  the  present  occasion,  to 
inquire  whether  this  privilege  is  exerciseable  in  r^aZ actions: 
but  it  exists,  at  all  events,  in  vH personal  actions;  and  an 
information  of  intrusion  is  a  personal,  and  not  a  real. 
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justioii.  The  law  is  so  stated  in  MamAn^B  Exchequer  Extk.  rf  Phoi^ 
Practice:  it  is  there  said  (a) — ''An  information  of  in- 
trusion is  a  proceeding  which^  although  answering  the 
purpose  of  a  real  action^  is  said  to  be  in  the  nature  of 
an  action  of  trespass  quare  clausnm  fregit  for  the  King, 
in  respect  of  a  trespass  committed  against  his  lands  and 
possessicms^  as  by  entering  them  without  title^  holding 
oyer  after  a  Crown  lease  is  determined,  taking  the  profits, 
cutting  down  timber,  and  the  like/'  And  again  (6) — ''  The 
JBling  may  lay  his  venue  in  any  county,  without  regard  to 
the  local  situation  of  the  premises/'  The  authorities  cited 
are  Lgster  dem.  Eaten  v.  Edwards  (e),  and  Rex  v.  Webb  {d). 
In  Com.  Dig.,  Prerogative,  (D.  85),  it  is  laid  domi,  that 
/'  The  King  may  lay  his  action  in  what  county  he  pleases, 
in  any  personal  action  /'  and  in  another  place.  Debt,  (G. 
12), ''  If  the  King  sues  a  personal  action,  he  may  lay  it  in 
what  county  he  pleases,  by  his  prerogative.''  And  hav« 
ing  laid  it  in  a  particular  county,  the  Crown  has  ecpially 
the  right  to  change  it  into  another.  For  this  the  case  of 
Bex  V.  Webb  is  an  express  authority.  That  was  an  action 
for  embezzling  the  King's  goods,  which  was  laid  in  the  de- 
claration to  be  in  London:  it  was  moved  for  the  King  that 
the  county  might  be  changed;  and  the  Court  held,  ''that 
the  King  ini^t  choose  his  county,  and  might  waive  that 
which  he  seemed  to  have  electa  before,  as  he  may  waive  Ins 
demurrer  and  join  issue,  and  contra."  In  the  report  in 
Siderfin,  the  Court  is  stated  to  have  said  that  "The  King 
has  the  prerogative  to  tiy  his  personal  actions  where  he 
pleases;"  and  it  will  be  argued  for  the  defendant  that  the 
"personal  actions"  there  mentioned  mean  transitory  ac- 
tions: if  however  the  right  were  so  limited,  the  point 
could  never  have  arisen,  because  the  subject  has  equally 
the  right,  in  transitory  actions,  to  lay  the  venue  where  he 
pleases.  The  decision  must  necessarily  apply  to  something 

(a)  Book  3,  chap.  2,  8. 1,  p.  196.      (c)  Savile,  9, 10. 

ib)  Ibid.  t.  2,  p.  197.     .  (d)  I  Ventr«  17 ;  1  Sid.  412L      .. 
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JtreA.  tf  Pkoi,  which  the  subject  had  not,  but  which  the  Crown  had,  autho- 
^  ^  ^  rity  to  do,.  Personal  actions  are  opposed  to  real  actions — 
local  to  tranriiory  actions.  Many  entries  are  to  be  found 
among  the  records  of  this  Court,  shewing  that  wherever  the 
Attorney-General  has  applied  for  leave  to  issue  a  venire  into 
a  different  county  firom  that  in  which  the  venue  was  laid,  it 
has  been  always  stated  on  the  record  that  it  appertains  of 
right  to  the  Crown  to  try  the  cause  where  it  pleases  in 
personal  actions.  Thus,  in  the  Order  Book  of  this  Court, 
Easter  Term  58  Qeo.  8,  is  the  following  entiy : — *^  Bex  v. 
Pefmjf,  sci.  &  under  an  extent,  venue  Suffolk,  changed  to 
Middlesex :''  and  the  form  of  the  order  is  as  follows : — 
^  His  Majesty's  Attorney-General  prays  may  be  inquired 
of  by  the  Court,  and  the  said  John  Fenny  doth  the  like* 
Issue  is  joined,  and  his  Majesty's  Attorney-General  being 
present  here  in  Court  in  his  proper  person,  states  to  the 
Court  here  that  it  is  the  prerogative  of  his  said  Majesty,  that 
all  inquisitions  in  personal  suits  instituted  in  this  Court 
for  and  on  behalf  of  his  said  Majesty,  be  taken  in  any 
county  within  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Irdand  called  England,  and  prays  that  an  in- 
quisition in  the  premises  may  be  taken  in  the  county  of 
Middlesex,  which  is  ordered  by  the  Court  accordingly.'' 
In  Rex  v.  7\fere,  Trin.  Term,  4  Geo.  8,  (also  sci.  fa.  under 
an  extent),  there  is  a  similar  entry  of  change  of  venue  firom 
Suffolk  to  Middlesex,  with  the  like  suggestion  by  the  At- 
torney-General. Other  like  instances  occur  in  RexY. 
Leicester  and  Rex  v.  Grimwood,  Mich.  Term,  26  Geo.  8, 
Rex  V.  Ogle,  Mich.  Term,  48  Qeo.  8,  and  Rex  v.  Stake, 
Mich.  Term,  55  G^.  8 :  which  are  changes  of  venue  firom 
the  counties  of  Essex  and  Lancaster  to  Middlesex.  Great 
authority  is  due  to  these  recorded  precedents :  it  is  laid 
down  in  Flowden,  821,  {The  Case  of  Mhus),  that  the  pre- 
cedents and  records  of  the  Exchequer  are  to  be  taken  as 
the  most  substantial  proofs  of  the  law  of  the  land.  The 
same  right  has  been  admitted  also  in  penal  actions^  in 
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which  the  Crown  may  lay  the  venue  or  try  the  action  Exck,  ofpuast 
in  what  county  it  thinks  fit :  see  4  Inst.  172;  1  Saund. 
812  b.^  n.  (2).  There  are  instances  also  in  which  the 
right  has  been  adjudged  to  belong  to  the  Crown  even 
in  criminal  proceedings.  Thus^  in  an  information  against 
the  inhabitants  of  Wilts  for  not  repairing  a  bridge^  the 
Court  held  that ''  the  Attomey-Greneral  might  take  a  ve- 
nire facias  to  any  adjacent  county^  and  that  it  might  be 
de  corpore  of  the  whole^  or  de  vicineto  of  some  particu- 
lar part  therein  next  adjoining:''  Rex  v.  Inhabitants  of 
Wilts  (a).  An  information  of  that  nature  is  at  least  as 
local  in  its  nature  as  an  information  of  intrusion.  There 
are,  however,  authorities  in  support  of  the  view  that 
this  privilege  belongs  to  the  Crown  in  real  actions, 
properly  so  called.  In  Bulwer^s  case  (b)  it  is  laid  down, 
that  ''Writs  of  quare  impedit  and  quare  incumbravit 
shall  be  always  brought  where  the  church  is,  for  by 
the  one  the  plaintiff  shall  recover  his  presentment,  and 
by  the  other  the  bishop's  clerk  shall  be  removed^  and  the 
plaintiff's  clerk  admitted ;"  and  so  it  is  said  to  have  been 
decided  in  4  Edw.  3,  fol.  9 :  ''  otherwise  it  is  in  the  Kin^s 
case"  In  Bac.  Abr.,  Prerogative  (E.  7),  it  is  stated  to  be 
''  a  rule  of  the  common  law,  that  the  King,  by  his  preroga- 
tive, may  sue  in  what  court  he  pleases,  and  therefore  may 
bring  a  writ  of  right  or  a  quare  impedit  in  the  Court  of 
King's  Bench."  The  same  position  is  recognised  as  law 
in  Com.  Dig.,  Action  (N.  4),  where  it  is  said,  that  a  quare 
impedit  shall  always  be  brought  where  the  church  is, 
**  except  in  the  case  of  the  King."  The  case  of  Lyster  v. 
Edwards  (c)  has  always  been  cited  and  considered  as  an 
authority  to  the  same  extent.  That  was  an  ejectment  for 
lands  in  Wales ;  and  the  question  before  the  Court  was, 
whether  an  officer  of  this  Court  had  the  privilege  of  bring- 
ing the  action  in  the  county  of  Salop.     Manwood,  J.,  says. 


(a)  SSdlk.  381. 
VOL.  VIII. 


{b)  7  Rep.  53. 

N 


(c)  Savile,  9,  10. 
M.   W. 
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Bxch,  rf  Pleat,  **  He  cannot  have  privilege  for  lands  in  Wales^  becanse 
they  are  to  be  tried  in  the  county  where  the  land  liee^  by 
statute  84  Hen.  8:''  to  which  Simte,  J.,  adds,  ''K  the 
Queen  were  a  party,  $ert  try  id:*'  implying  that  the 
Crown  had  a  privilege  not  claimable  by  the  officer  of  the 
Court.  It  is  said  on  the  other  side,  that  ''id''  means 
here,  i.  e.,  in  this  Court :  but  the  question  was  not  as  to 
the  Court  before  which,  but  as  to  the  county  in  which,  the 
cause  should  be  tried,  and  it  would  have  been  idle  to  take 
occasion  of  saying  that  the  Queen  might  sue  in  her  own 
Court  of  Exchequer.  It  is  clear  that  the  word  ''id'' 
meant  "in  England,"  i.  e.,  in  an  English,  in  contradis- 
tinction to  a  Welsh,  county.  [Alderetm,  B. — Have  you 
been  able  to  find  the  clause  in  the  stat.  34  Hen.  8,  which 
binds  parties  to  try  their  cases  in  Wales  ?]  It  does  not 
appear  on  the  statute  book,  and  the  origin  of  the  practice 
seems  to  be  involved  in  obscurity;  it  is  doubtful  whether 
it  is  referable  to  the  common  law,  or  to  some  act  of  Par- 
liament not  now  extant  (a).  There  is  an  entry  on  the 
records  of  this  Court,  of  Michaelmas  Term,  8  Will.  3, 
which  is  strongly  in  support  of  the  privilege;  but  the 
record  to  which  it  refers  has  not  been  found.  The  case 
was,  however,  either  a  real  action  or  an  information,  and 
though  the  venue  was  originally  laid  in  the  county  of  Mont- 
gomery, a  venue  was  awarded  into  Middlesex,  which  must 
have  been  on  the  application  of  the  Attorney-Oeneral  (6). 


(a)  See  per  Lord  EUenhorough, 
C.  J.,  Goodright  v.  Williamsy  2  M. 
&  Sel.  274;  and  Vaugh.  Rep.  217. 

(h)  This  entry  is  as  follows  : — 
"Michaelmas,  18  Nov.,  8  Wm. 3." 
In  the  margin,  there  is  "  Michael- 
mas— Montgomeiy."  The  title  of 
the  cause  is,  "  Between  the  Attor- 
ney-General of  our  Lord  the  King, 
informant,  the  most  nohle^  Henry 
Duke  of  Beaufort,  and  others, 
defendants,  about  the   seizure  of 


lands  in  the  county  of  Montgomery, 
late  the  lands  of  William  Marquis 
of  Powis.  Upon  the  motion  of  Mr. 
Brown,  of  counsel  with  the  de- 
fendants, informing  the  Court  that 
the  cause  is  appointed  to  be  tried 
at  the  bar  of  this  Court,  upon  Fri- 
day next  coming  se'nnight,  and 
praying  that  a  special  jury  may  be 
returned  by  the  deputy  remem- 
brancer for  the  trial  of  this  cause, 
and  hearing  Sir  Thomas  Trevor, 
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There  is  therefore^  upon  the  whole  of  the  authorities,  Ejrek.  of  puom, 
much  reason  for  contending  that  the  right  now  claimed 
extends  to  aU  proceedings  at  the  suit  of  the  Crown. 

But  assuming  that  it  is  Ihmtedto  personal  actions,  the 
information  of  intrusion  is  a  personal  action;  it  is  no 
more  than  an  action  quare  dausum  fregit  at  the  suit  of 
the  Crown.  No  writ  issues  to  give  the  Crown  possession 
of  the  land,  the  Crown  being  considered  in  law  as  never 
out  of  possession ;  the  judgment  consists  in  a  fine  upon 
the  intruder.  In  3  Bla.  Com.  261,  it  is  said — '^  An  infor- 
mation on  behalf  of  the  Crown,  filed  in  the  Exchequer 
by  the  King's  Attomej-Oeneral,  is  a  method  of  suit  for 
recovering  money  or  other  chattels,  or  for  obtaining  satis- 
faction in  damages  for  any  personal  wrong  committed  in 
the  lands  or  other  possessions  of  the  Crown.''  Tn  Yin.  Abr., 
Prerogative,  (F.  e.  8,  pi.  2), the  following  case  is  cited — ''In- 
formation of  intrusion  was  for  intruding  into  a  certain  por- 
tion of  tithes  of  the  rectory  of  D.,  in  the  county  of  Lan- 
caster :  the  defendant  pleaded  non  intrusit,  whereupon  a 
commission  was  prayed  to  examine  witnesses  who  are  not 
able  to  come  to  the  Court:  but  Manwood  denied  it;  for 
this  information  is  to  prove  a  title  for  the  Queen,  and  it  is 
in  the  nature  of  an  inquisition,  and  is  not  to  try  the  right ; 
but  had  it  been  to  try  the  title  of  the  defendant,  upon  a 
biU  whereto  the  defendant  had  answered,  and  that  they  had 
proceeded  to  issue,  then  he  might  either  join  in  commission, 
or  have  commission  alone."  And  again  (pi.  10),  it  is  said 
— *'  Information  of  intrusion  is  not  real,  bat  personal,  and 
to  be  resembled  in  all  points  to  trespass ;  for  it  supposes 
the  King  in  possession,  as  action  of  trespass  supposes  a 


knight,  hia  Majesty's  Attorney- Ge- 
neral, on  behalf  of  his  Majesty,  it 
is  ordered  by  the  Court  that  the 
under-sheriff  of  the  county  of  Mid- 
dlesex do  attend  William  Baron 
Powis  with  his  book  of  freehold- 
ers' names,  who  is  desired  to  take 

N 


out  forty-eight  names,  whereof  each 
side  are  to  strike  out  twelve,  and 
the  remaining  twenty-four  are  to 
be  returned  by  the  sheriff  for  the 
trial  of  the  said  cause.  Bathurst 
for  the  defendants." 
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EAch.  of  Pleat,  subject;  and  the  land  is  not  demanded  or  recoverable,  but 
damages  only,  as  in  trespass,  and  the  defendant  is  to  be 
fined  si  conyincatur  de  intrusione,  as  in  trespass,  if  he  be 
found  guilty  of  entry  vi  et  armis."  Perrofa  case  (a),  and 
Friend  v.  Duke  of  Richmond  (*),  are  authorities  in  support 
of  the  same  doctrine.  Upon  a  conference  of  the  Judges 
of  this  Court  on  errors  assigned  in  an  information  of  intru- 
sion, in  the  25th  Eliz.  (c),  it  was  said  by  Manwaod,  C.  B.,  that 
'*  the  general  informations  for  intrusion  in  certain  lands 
and  tenements,  are  as  good  as  trespass  quare  clausum 
fregit,  which  is  used  in  trespass  at  common  law,  which  do 
not  express  any  certain  quantity  of  acres.''  In  the  Case  of 
Mines  {d)y  which  was  an  information  exhibited  by  the 
Attomey-Oeneral,  in  the  10th  Eliz.,  against  the  Earl  of 
Northumberland,  for  intrusion  into  a  mine  of  copper 
claimed  by  the  Crown,  an  exception  was  taken  to  the 
information,  that  **  it  was  not  shewn  in  what  town  or 
hamlet  Newlands  lay,  so  that  if  the  defendant  had  pleaded 
not  guilty,  it  was  uncertain  from  whence  the  visne  should 
come.  But  all  the  Justices  and  Barons  agreed  that  the 
information  was  good,  because  it  is  but  in  effect  for  a  tres- 
pass, for  which  the  Queen  shall  recover  only  damages  .... 
But  if  it  had  been  in  an  action  real,  then  it  ought  to  have 
been  shewn  in  what  town  or  place  the  land  was,  for  other- 
wise the  sheriff  would  not  know  where  to  put  the  party  in 
seisin  if  he  recovered/'  In  Walsinff ham's  case  (e),  it  is 
also  said—*'  It  appears  to  be  the  practice  of  the  Exchequer, 
that  where  a  man  is  convicted  in  the  Exchequer  of  an 
intrusion  into  any  lands  of  the  Crown,  upon  a  bUl  of 
intrusion  there  exhibited,  where  the  title  of  the  Crown 
appears  to  be  good,  and  the  title  of  the  party  to  be  insuffi- 
cient, although  such  suit  is  but  a  personal  suit,  and  in 
effect  nothing  more  than  a  trespass,  yet  the  party  shall 


(a)  Moore,  375. 
(6)  Hardr.  460. 
(c)  Savile,  47,  48. 


(d)  Plowd.  337. 

(e)  Plowd.  561. 
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be  removed^  and  put  out  of  possession^  bjr  a  writ  framed  in  Ejrck.  4  PUat, 
the  esse"  And  if,  in  the  present  case,  the  verdict  should  ^^^' 
be  in  favour  of  the  Crown,  and  the  defendant  continued  to 
keep  possession,  there  would  be  no  difficulty  in  framing  a 
writ  to  meet  the  case,  which  would  recite  the  information, 
the  trial  in  the  county  of  Hertford,  the  verdict  and  judg- 
ment thereon,  and  that  the  defendant  still  trespassed  on 
the  possessions  of  the  Crown ;  which  writ  would  issue,  as 
a  matter  of  course,  to  the  sheriff  of  the  county  of  Oxford. 

The  case  of  Regina  v.  Lard  Vaiux  (a)  will  probably  be  cited 
for  the  defendant.  That  was  an  information  of  intrusion, 
for  entering  into  the  rectory  of  Ethelborough,  in  the  county 
of  Northampton,  and  for  taking  sheep,  calves,  &c.,  the  goods 
of  the  Queen  issuing  from  the  tithes  of  the  rectory,  at 
Westminster,  in  the  county  of  Middlesex:  and  the  question 
was,  whether  a  sufficient  title  had  been  made  out  for  the 
Crown.  The  Court  there  say,  ^*  The  bill  of  intrusion  is 
but  in  the  nature  of  a  possessory  action,  as  an  action  of 
trespass,  in  which  case  it  is  sufficient  to  make  title  to  the 
possession  only,  without  relying  upon  the  right.''  Judg- 
ment having  been  given  for  the  Crown,  a  writ  of  error  was 
afterwards  brought  (i),  the  error  assigned  being,  that  the 
bill  was  exhibited  for  taking  goods  of  the  Queen  at  West- 
minster, in  the  county  of  Middlesex,  and  also  for  intruding 
into  the  rectory  of  Ethelborough,  in  the  county  of  North- 
ampton :  whereas  the  Queen  ought  to  have  brought  several 
bills,  being  but  several  causes  of  action  arising  within 
several  counties ;  but  it  was  resolved  by  the  Court,  that 
the  bill  of  the  Queen  was  good  enough,  for  if  the  defend- 
ant would  plead  not  guilty,  two  several  writs  of  venire 
facias  should  be  awarded,  one  into  Middlesex  and  the  other 
into  Northampton.  There  is  a  record  of  a  case  in  7th  Eliz., 
Attorney-General  v.  Gerard ,  which  may  appear,  until  care- 
fully examined,  to  be  an  authority  for  the  defendant. 
That  was  an  information  of  intrusion,  filed  by  the  Attor- 


(a)  1  Leon.  37. 


(6)  4  Leon.  26. 
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M*ek.rf  Pleas,  ney-General,  for  entering  into  lands  in  the  county  of  Dur- 
ham :  issue  was  joined  on  a  traverse  of  the  fact^  and  then 
follows  this  entry — ''And  because  it  is  witnessed  here  in 
Courtj  by  the  relation  of  the  aforesaid  Attomey-Gteneral 
of  our  now  Lady  the  Queen^  that  all  the  free  tenants 
within  the  bishopric  of  Durham  aforesaid  hold  of  the  bishop 
in  capite^  either  immediately  or  mediately,  so  that  the 
issue  aforesaid  to  the  county  there  cannot  be  indifferently 
tried ;  therefore  it  is  agreed,  by  the  consent  and  assent  of  the 
said  d^endants,  that  it  be  commanded  to  the  sheriff  of  York 
that  he  cause  to  come,''  &c.  &c.  The  words  in  the  original 
are,  ''ideo  concordaiwn  est  assensu  et  consensu/'  &c. ;  and 
the  entry  amounts  to  no  more  than  this,  that  the  parties 
agreed  upon  the  county  in  which  the  issue  should  be 
tried.  Rows  v.  Brenton  (a)  is  no  authority,  because  there 
also  it  appears,  on  inquiry,  that  the  venire  was  awarded 
into  Hertfordshire  by  agreement  between  the  parties.  Upon 
the  whole,  it  is  submitted  that  the  decision  in  the  Attorney- 
General  V.  Parsons  was  fully  warranted  by  the  authorities, 
and  that  the  present  rule  ought  to  be  discharged. 

Sir  W.  W.  Follett,  Manning,  Serjt.,  Whateley,  and  floWn- 
«on,  in  support  of  the  rule. — ^The  Attorney-Oeneral  has  not 
the  right,  in  virtue  of  the  Crown's  prerogative,  to  have  the 
venire  facias  issued  into  a  different  county  from  that  in 
which  the  venue  has  been  laid.  The  only  direct  authority 
in  support  of  the  right  so  claimed  is  that  of  the  Attorney- 
General  V.  Parsons;  but  the  decision  in  that  case  proceeded 
entirely  upon  the  authority  of  the  passage  cited  from  Man- 
ning's Exchequer  Practice;  and  the  case  of  Lyster  v.  Ed- 
wards,  which  is  there  referred  to,  does  not  appear  to  have 
been  brought  under  the  consideration  of  the  Court.  But 
such  a  prerogative  cannot  possibly  be  established  by  state- 
ments in  books  of  practice;  it  ought  to  be  clearly  proved  by 
usage,  or  by  a  current  of  decisions  or  precedents.  Now  there 

(a)  8  B.  &  C.  737 ;  3  Man.  &  R.  133. 
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is  no  aathority^  nor  even  any  clear  dicfcum^  that  the  prero-  Bxck.  •/  Pfe«, 
gative  exists  in  actions  for  injuries  to  real  property:  and  in 
all  the  cases  wherein  it  is  stated  to  exist  in  personal  actions^ 
it  will  be  founds  upon  examination,  that  those  dicta  refer  to 
transitory  actions,  for  injury  to  personal  chattels,  or  for 
debts.  The  existence  of  such  a  prerogative  is  in  itself  very 
improbable;  because  in  early  times  the  jury  were  sum- 
moned de  vicineto,  not  merely  as  judges  of  the  fact,  but  in 
the  character  of  witnesses  also.  No  trace  of  it  is  to  be 
found  in  the  former  treatises  on  the  jurisdiction  and  practice 
of  this  Court — either  in  Lord  Chief  Baron  Gilberts  Trea- 
tise on  the  Exchequer,  or  Burton's  Office  of  the  Exche- 
quer :  and  the  proposition  laid  down  in  Manning's  Ex- 
chequer Practice  is  founded  altogether  on  a  misconcep- 
tion of  the  case  of  Lyster  v.  Edwards.  The  question  in 
that  case  was  one  of  privileffe,  not  of  prerogative.  An 
usher  of  this  Court  had  brought  an  ejectment  for  lands  in 
Wales,  intending  to  tiy  it  in  the  next  adjoining  English 
county.  Mamaood,  B.,  thereupon  says,  that  he  could  not 
have  privilege  for  lands  in  Wales ;  for  the  stat.  84  Hen.  8 
requires  the  trial  to  take  place  in  the  county  where  the 
lands  lie.  To  understand  the  meaning  of  the  case,  it  is 
necessary  to  advert  to  the  state  of  law  previously  to  the 
stat.  34  Hen.  8.  Before  that  statute,  actions  relating  to 
lands  in  Wales  were  tried  in  the  next  adjoining  English 
county,  probably  because  there  was  then  no  officer  by 
whom  a  jury  could  be  summoned  in  Wales.  The  statute 
having  obviated  this  difficulty,  it  appears,  from  the  dictum 
oSManwood,  J.,  that  the  judges  then  considered  that  actions 
respecting  lands  in  Wales  must  be  tried  in  Wales :  then 
Shuts,  B.,  says,  ^'  If  the  Queen  were  a  party,  it  might  be 
tried  here*' — ^i.  e.  the  Queen  might  have  had  the  trial  in  the' 
Court  of  Exchequer,  and  had  the  jury  from  an  adjoining 
English  county.  It  is  evident  from  a  subsequent  report 
of  the  case  in  the  same  book  (a)  that  such  is  its  meaning. 

(«)  P.  12,  No.  32. 
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Ejrch,  iff  Pleat,  A  case  in  the  Year  Book^  13  Edw.  8^  where  it  was  held 

1  Adi 

that  a  praecipe  quod  reddat  would  lie  here  for  a  seignory  in 
WaleSj  shews  that  at  that  time  the  Courts  at  Westminster 
exercised  jurisdiction  in  Wales.  The  passages  cited  from 
Com.  Dig.,  Prerogative,  (D.  83),  only  shew  that  the  Crown 
may  sue  in  what  Court  it  pleases,  and  may,  in  personal 
actions,  have  a  venire  into  any  county.  It  is  said,  that  if 
the  words  "  personal  actions''  be  construed  to  mean  tran- 
sitory actions,  there  would  be  no  difference  in  this  respect 
between  the  rights  of  the  subject  and  of  the  Crown :  but 
that  is  not  so.  Before  the  stat.  6  Rich.  2,  st.  2,  c.  2,  all 
actions,  whether  for  injuries  to  real  property  or  otherwise, 
were  transitory:  that  statute  required  that  they  should  be 
brought  in  the  county  in  which  the  cause  of  action  arose. 
The  mode  in  which  that  statute  was  evaded,  and  the  pre- 
sent practice  of  changing  the  venue  afterwards  grew  up,  is 
stated  in  Tidd's  Practice,  p.  650.  But  the  statute  of  Rich.  2 
not  binding  the  Crown,  it  might,  in  transitory  or  per^ 
sonal  actions,  lay  the  venue  in  any  county,  and  the  defend- 
ant could  not  remove  it  on  the  ground  that  the  cause  of 
action  arose  in  a  different  county.  That  is  the  whole 
extent  of  the  prerogative  claimed  in  the  case  of  Rex  v. 
Webb,  as  reported  in  Siderfin,  and  referred  to  in  Com.  Dig. 
That  case  turned  upon  the  question  whether  the  Crown 
was  bound  by  the  statute  of  Richard  2,  which  established 
a  distinction  between  transitory  and  local,  not  between 
personal  and  real,  actions.  The  cases  which  have  been  cited 
as  authorities  that  the  Crown  has  this  privilege  in  penal 
actions,  shew  only  that  the  Crown  is  not  bound  by  the 
statute  31  Eliz.  c.  5,  s.  2,  which  made  penal  actions  local, 
they  being  in  their  nature  transitory :  Attorney-General  v. 
Nines  {a),  Attorney-General  v.  Browse  (b).  Neither  is  it 
true  that  this  prerogative  exists  as  to  writs  of  quare  impedit 
and  quare  incumbravit.  In  Fitzherbert's  Natura  Brevium, 
32  E.,  the  prerogative  as  to  the  writ  of  quare  impedit  is 
(a)  Parker,  182.  (6)  Bimb.  236. 
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stated  to  be,  that  "the  King  may  sue  this  writ  in  what  Exek,  of  PUat, 

1R41 

(kfurt  he  will/'    And  again  (p.  48) — "  Quare  incumbravit  ' 

ought  to  be  sued  in  the  county  where  the  church  is,  be- 
cause the  wrong  is  done  there;  and  quare  incumbravit 
doth  not  lie  but  where  the  plaintiff  recovereth  by  judgment 
of  Court;  and  the  King  may  sue  a  quare  incumbravit  in 
the  King's  Bench,  although  the  record  of  the  recovery  be 
in  the  Common  Pleas ;  but  a  common  person  cannot  do  so/' 
In  the  Year  Book,  21  Edw.  3,  5,  fol.  5,  pi.  13,  is  a  case  of 
quare  impedit  brought  by  the  Crown  for  disturbing  the 
King's  presentment  to  a  prebend  in  the  cathedral  church 
of  Salisbury.  The  venue  was  laid  in  Wiltshire,  where  the 
church  was,  and  it  was  objected  that  it  ought  to  have  been 
laid  in  Hampshire,  where  the  manor  was:  but  it  was 
answered  for  the  Crown,  (not  that  it  had  the  prerogative 
of  laying  the  venue  in  any  county,  but)  ^'that  the  action 
was  properly  brought  in  Wilts,  where  the  cathedral  church 
of  the  said  prebend  was ;  and  for  that  reason  it  was  agreed, 
by  all  the  justices,  that  the  writ  was  properly  brought.'' 
That  case  is  cited,  in  Merrick's  case  {a),  as  an  express 
authority  that  the  venue  in  quare  impedit  ought  to  be  laid 
in  the  county  where  the  church  is.  A  similar  case  is  to  be 
found  in  the  Y.  B.  43  Edw.  3,  fol.  1,  pi.  4.  The  dictum  of 
Lord  Coke  in  Bulwer^s  case  {b)  cannot  therefore  be  law. 
The  case  in  the  Y.  B.  4  Edw.  3,  fol.  9,  is  referred  to  in 
Bro.  Abr.,  Lieu,  78,  with  a  "  quod  quaere,  car  mirum :" 
and  no  such  doctrine  is  stated  in  Fitzherbert's  Na- 
tura  Brevium,  Comyns'  Digest,  or  Bacon's  Abridgment. 
The  authority  referred  to  in  support  of  it,  in  the  Year 
Book,  4  Edw.  3,  was  a  question,  not  whether  the  King 
could  lay  the  venue  in  any  county,  but  whether  he  could 
issue  the  writ  into  the  county  in  which  the  defendant 
lived.  That  such  was  the  case  appears  clearly  from 
another  case  of  quare  impedit  reported  in  the  Year  Book, 


(a)  2  Dyer,  194  a. 


(b)  7  Rep.  53. 
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gemisra.l 

Lord 

Cburcuill. 


Etek.  rf  PUa$,  13  Edw.  3  (a).  The  case  of  Reo!  v.  Inhabitants  of  WiUs  {b) 
^  ^^y  ^  is  explained  in  Bex  v.  Inhabitants  qf  Nottingham  (c),  which 
shews  that  the  ground  on  which  the  venue  was  moved  must 
have  been  that  all  the  inhabitants  of  the  county  of  Wilts 
were  liable  to  the  repair  of  the  bridge.  If  this  prerogative 
had  existed  in  criminal  cases^  it  would  certainly  have  been 
claimed  in  the  case  of  Bex  v.  Burdett{d).  ^Alderson,  B. — In 
Bex  V.  Hunt  {e),  the  trial  was  had  in  Lancashire^  on  the 
application  of  the  defendant^  against  which  the  Attorney 
and  Solicitor-General  shewed  cause.]  In  the  Order  Book 
of  this  Court,  which  has  been  already  referred  to,  several 
instances  occur  of  applications  by  the  Attorney-Greneral  to 
change  the  venue  in  cases  at  the  suit  of  the  Crown ;  whe- 
ther they  were  informations  of  intrusion  does  not  appear  (/). 
The  entries  quoted  on  the  other  side  are  cases  of  scire 
facias  on  extents  for  Crown  debts,  in  which  it  is  admitted 
that  the  Crown  may  have  the  inquisition  taken  in  any 


(a)  This  case  was  cited  from  the 
translation  by  Manning,  Seijt.,  in 
the  Inner  Temple  Library,  the  in- 
terval in  the  Year  Books  between 
the  10th  and  17th  Edw.  3,  not 
being  published. 

(b)  3  Salk.  381. 

(c)  2  Lev.  112. 

{d)  3  B.  &  Aid.  717 ;  4  B.  &  Aid. 
95. 

(e)  3  B.  &  Aid.  444. 

(/)  The  following  were  piiiiicu- 
larly  referred  to : — 

"  4th  June,  1703.  The  Queen  v. 
Barker,  Upon  the  motion  of  Mr. 
Attorney-General,  to  have  the  de- 
fendants alter  their  several  pleas, 
and  lay  the  several  venues  in  Lon- 
don, and  upon  reading  the  affidavit 
of  Mr.  James  Hodson,  it  is  ordered 
by  the  Court,  that  the  venue  be  laid 
in  London,  unless  cause  be  shewn 
to  the  contrary  to-morrow. 


"  Upon  the  motion  of  Mr.Etterick, 
of  counsel  for  the  defendant,  shew- 
ing cause  against  an  order  of  this 
Coiurt,  made  in  this  Court  4th  June 
instant,  and  upon  hearing  Mr.Dodd 
and  Mr.  Phipps  on  the  same  side, 
and  Mr.  Attorney-General  for  her 
Majest}',  it  is  ordered  by  the  Court, 
that  the  venues  in  the  defendants' 
pleas  be  altered,  and  laid  in  London, 
and  that  the  defendants  are  to  take 
notice  of  trial  this  term,  if  by  the 
course  of  this  Court  they  are  obliged 
to  do  so. 

"  21st  January,  1 707.  The  At- 
tomey- General  v.  Wisher,  Mr. 
Shepheard  to  move  the  venue  from 
London  into  Devon.    No  order. 

<<1765.  The  Queen  v.  Bead. 
Upon  the  motion  of  Mr.  Attorney- 
General  to  change  the  venue.  No 
order*" 
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county.    In  Ewer  v.  Mail  la),  a  commission  had  issued  out  BjkL  of  PUat, 

1841 
of  Chancery^  in  Mich.  7  Jac.  1^  to  inquire  what  lands  and 

tenements  the  late  prior  of  Bister^  in  the  county  of  Ozfordj 
had  in  CaTersfield^  in  the  county  of  Bucks,  and  to  inquire 
if  a  rent  reserved  upon  a  grant  made  to  Banbury  of  the  lands 
of  the  priory  were  in  arrear  or  not :  the  question  was,  whe-> 
ther  a  jury  of  the  county  of  Oxford  could  inquire  as  to  lands 
held  by  the  church  in  Oxfordshire,  in  the  county  of  Budu : 
and  the  Court  held  that  they  could  not.  That  question 
need  never  have  arisen,  if  the  Court  had  power,  by  its  pre- 
rogative, to  inquire  by  a  jury  of  one  county  respecting  the 
title  to  lands  in  another.  The  form  of  the  venire  facias  itself 
— *'  per  quos  rei  Veritas  melius  sciri  poterit " — is  strong  to 
shew  that  it  ought  to  go  into  the  county  where  the  lands 
lie.  Nor  would  it  have  been  necessary,  if  the  prerogative 
as  now  claimed  had  existed,  to  pass  the  statutes  which 
authorize  the  trial  of  persons  charged  with  criminal  offences 
in  other  counties  than  those  in  which  the  offences  were 
committed. 

Secondly,  a  writ  of  intrusion  is  not  a  personal  action. 
It  is  the  mode  adopted  by  the  Crown,  in  lieu  of  a  real 
action,  to  recover  possession  of  property  whereof  it  has 
been  disseised.  It  is  to  be  observed,  however,  that  the 
term  "personal  action ''  is  used  with  great  vagueness  by 
different  writers.  The  definition  given  by  BIackstone(6)  is, 
"  such  whereby  a  man  claims  a  debt,  or  personal  duty,  or 
damages  in  lieu  thereof;  and  likewise,  whereby  a  man  claims 
satisfaction  in  damages  for  some  injury  done  to  his  person 
or  property .''  That  definition  would  include  an  action  of 
trespass  quare  clausum  fregit,  or  nuisance.  In  Com.  Dig., 
Action,  (N.  12),  the  term  is  repeatedly  used,  in  a  very  in- 
definite sense.  In  Bac.  Abr.,  Actions  Local  and  Transi- 
tory, (A.),  the  action  of  trespass  quare  clausum  fregit,  and 
the  action  of  waste,  are  described  as  mixed  actions.  In  the 


(a)  Lane,  83. 


(6)3Comm.  117. 
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Exch,  of  Pleas,  description  in  Co.  Litt.  285,  the  meaning  of  the  term  "  per- 
-    sonal  action  "  is  equally  indefinite.     The  most  accurate  de- 
Attornei     finition  is  in  the  Tennes  de  la  Ley,18,  where  personal  actions 
0.  are  said  to  be  "  such  actions  whereby  a  man  claims  debt,  or 

Churchill.  Other  goods  and  chattels,  or  damage  for  them,  or'damages 
for  wrong  done  to  his  person.'^  The  text  writers  in  general 
evidently  use  the  term  '^ personal  actions^'  in  the  sense  of 
transitory  actions,  as  contradistinguished  from  actions  local 
in  their  nature.  The  division  of  actions  into  personal, 
real,  and  mixed,  is  indeed  of  comparatively  modem  date : 
no  mention  is  made  of  it  in  Cowell's  Interpreter,  which 
was  written  in  the  reign  of  James  I. :  and  although  the 
text  writers  refer  to  Bracton  as  the  authority  for  it,  his 
definitions  have  not  the  least  application  to  those  several 
species  of  actions  as  now  understood.  When  speaking  of 
transitory  and  personal  actions,  he  says  {a) — '*  Si  aliquse 
vero  sunt  actiones  qu»  exqu&cunquecaus&denturinh»re- 
des,  vel  contr&,  dici  poterunt  transitorue,  eo  quod  transeunt 
ad  hseredes  vel  contra."  Again  (i) — "  Omnes  fere  per^ 
sanales  actiones  sunt  ex  contractu,  sicut  mutui,  commodati, 
depositi,  mandati,  ex  empto,  vendito,  locato,  et  conducto. 
Personales  vero  actiones  quae  nascuntur  ex  maleficio,  alise 
persequuntur  poenam  tantum,  ut  actio  furti,  alise  vera 
persequuntur  ipsam  rem  et  poenam,  sicut  actio  vi  bonorum 
raptorum,"  [Alderson,  B. — Lord  Coke  says,  (Co.  Litt. 
288.  a),  that  an  action  personal  is  an  action  wherein  damages 
only  are  recovered.  Parke,  B. — In  WiUes,  181,  it  is  said 
that  whether  an  action  be  real  or  personal  depends  on  the 
thing  to  be  recovered  by  it,  and  not  on  the  nature  of  the 
defence;  therefore  replevin  is  a  personal  action.]  Are- 
lease  under  the  great  seal  of  all  personal  actions  would  not 
include  the  writ  of  intrusion,  which  is,  in  substance,  a  real 
action ;  it  is  only  by  the  fiction  of  law,  that  the  King  can- 
not be  disseised,  that  it  can  be  at  all  assimilated  to  a  per- 


(a)  Lib.  ill.  cap,  3,  fol.  103. 


(b)  Fol.  102. 
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sonal  action.  It  is  said  that  no  writ  of  habere  facias  pos- 
sessionem follows  the  judgment^  but  it  results  in  a  fine 
upon  the  defendant  remaining  in  possession,  and  that  it  is 
therefore  analogous  to  an  action  of  trespass  quare  fregit: — 
that,  however^  is  a  local  action.  But  though  there  is  no 
writ  of  habere  facias,  the  Crown  may  have  a  writ  of 
amoveas  manus,  and  a  writ  gf  injunction,  to  prevent  the 
defendant  from  again  intruding: — see  Plowden,  561 ;  and 
the  form  of  the  writ  of  amoveas  manus,  which  charges  the 
defendant  with  intending  to  disinherit  the  Crown,  shews 
that  the  writ  of  intrusion  is  not  merely  an  action  of  tres- 
pass, in  which  damages  are  to  be  recovered,  and  nothing 
else:  ffmkworth  v.  Man  (a).  In  Rex  v.  Ridsford  {b),  it  is 
said  by  the  Court  that  "  the  suit  [the  writ  of  intrusion]  is 
in  the  nature  of  an  ejectio  firmse,  and  the  party  shall  have 
execution  by  injunction  each  time,  or  otherwise  the  judg- 
ment  is  that  the  defendant  be  amoved  from  the  posses* 
sion  :"  and  several  precedents  of  such  writs  of  injunction, 
directed  to  the  sheriff,  are  to  be  found  in  Burton's  Ex- 
chequer Office,  vol.  2,  p.  290 ;  see  also  the  form  of  the  judg- 
ment in  Coke's  Entries,  372,  from  which  it  is  evident  that 
the  land  itself  is  recovered.  And  at  the  present  day  the 
practical  mode  of  proceeding  upon  writs  of  intrusion  is 
stated  by  the  officers  of  the  Court  to  be  as  follows: — Judg- 
ment is  entered,  stating  the  verdict  against  the  defendant : 
then  it  states,  that  it  appearing  to  the  Barons  that  the  ver- 
dict is  against  the  defendant,  they  order  that  thereupon  he 
be  convicted,  and  that  he  be  forthwith  removed  from  the 
possession  of  the  premises  mentioned  in  the  information. 
Then  a  writ  of  injunction  issues,  directed  to  the  sheriff, 
commanding  him  to  remove  the  defendant  from  the  pos- 
session of  the  premises,  and  ordering  that  all  persons 
claiming  through  him  also  remove  themselves.  Then  a 
writ  of  amoveas  issues,  directed  to  the  sheriff,  commanding 


Ejreh,  of  Pitas, 
1841. 

^^ V ' 

Attorn CT 
General 

V. 

Lord 
Churchill. 


{a)  Yelv.  114. 


(b)  Savile,  35. 
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Exeh.  of  PUat,  him  to  rcmove  the  defendant  from  the  possession  of  the 

1  Ail 

'  -  premises^  and  to  take  the  defendant^  that  he  be  finedfor  his 
contempt;  iirhich  writ  is  enforced  by  the  Attorney-General, 
directing  the  person  to  whom  the  sheriff  is  to  deliver  pos- 
session. At  common  law,  the  Crown,  by  its  prerogative, 
might  at  once  put  the  defendant  in  an  information  of  in- 
trusion upon  proof  of  his  title,  and  if  he  pleaded  not  gailty, 
he  should  be  immediately  put  out  of  possession ;  until  the 
stat.  21  Jac.  1,  c.  14,  provided,  that  if  the  King  or  those 
claiming  under  him,  or  those  under  whose  title  the  King 
claims,  have  not  been  in  possession  or  received  the  profits 
within  twenty  years,  the  defendant  may  plead  the  general 
issue,  and  shall  not  be  ousted  of  his  possession  till  the 
title  be  found  or  adjudged  for  the  King.  The  practice 
in  proceedings  upon  writs  of  intrusion  is  also  stated 
to  the  same  effect,  in  Com.  Dig.,  Prerogative,  (D.  77). 
The  statement  in  Vin.  Abr.,  Prerogative,  (F.  e.  8,  pi.  10), 
is  copied  from  Perrofs  case  (a),  where  it  is  merely  the 
argument  of  counsel,  not  adopted  by  the  Court.  In  the 
case  of  the  Attomey-General  v.  Gerard,  the  venue  was 
changed  in  a  writ  of  intrusion,  upon  the  special  grounds 
that  the  freeholders  held  in  capite  of  the  Bishop  of 
Durham,  and  that  a  fair  trial  could  not  be  had  in 
that  county.  That  case  is  referred  to  in  a  MS.  book 
of  practice  of  the  Exchequer  by  Mr.  Jocelyn,  who  was 
one  of  the  clerks  of  this  Court  in  1758;  he  says,  ''  In 
some  special  cases  a  venire  facias  may  be  of  another 
county,  by  consent ;  as  where  an  information  of  intrusion 
was  exhibited  against  the  Bishop  of  Durham  for  lands  in 
that  county,  after  issue  joined,  for  that  it  was  suggested 
that  all  the  freeholders  of  that  county  did  hold  immedi- 
ately or  mediately  of  the  bishop,  it  was  ordered,  by 
consent,  that  the  venire  facias  should  be  made  to  the 
sheriffs  of  the  county  of  York,  from  the  body  of  that 
county .''  It  is  contended,  therefore,  that  the  prerogative 
(c)  Moore,  375. 


EASTSR  TERM,   4  VICT. 


189 


1841. 


now  claimed  applies  only  to  personal  actions  properly  so  ^<?*«^^^^fc«f 
called,  and  that  the  writ  of  intrusion  does  not  fall  within 
that  class. 


Attornbt* 
Gbnbral 

o. 
Lord 

The  Attorney-General  in  reply. — The  argument  against  Churchill. 
the  probahility  of  the  existence  of  a  prerogative  of  this 
kind,  founded  upon  the  ancient  practice  of  summoning 
jurors  de  vicineto  in  the  character  of  witnesses,  would 
equally  apply  against  the  allowance  of  the  same  right  in 
transitory  actions,  which  has  never  been  questioned.  Then 
it  is  said,  that  the  prerogative  cannot  be  established  with- 
out instances  being  shewn  of  its  exercise  from  time  to 
time.  But  it  is  not  to  be  expected  that  an  express  adju- 
dication should  be  found  with  reference  to  all  the  kinds  of 
action  to  which  the  claim  applies ;  it  is  sufficient  that  par- 
ticular cases  are  adduced  in  which  the  right  has  been 
acknowledged,  and  the  general  doctrine  laid  down ;  as  in 
the  Year  Book,  4  Edw.  3,  and  the  cases  of  Rex  v.  Webb 
and  Lyster  v.  Edwards,  The  case  of  Regina  v.  May  (a), 
which  occurred  in  the  24th  Elizabeth,  shews  that  the  term 
''  transitory  actions''  was  well  known  in  those  times,  and 
that  a  writ  of  intrusion  was  not  one.  It  was  an  informa- 
tion of  intru^on  into  lands  in  Sussex,  against  two  defend- 
ants, one  of  whom  pleaded  title  to  lands  in  another  vill, 
absque  hoc  that  he  was  guilty  as  to  the  lands  specified  in 
the  information.  Manwood,  J.,  lays  it  down  that  this  is 
not  a  good  matter  in  bar,  "  for  the  plea  is  not  of  the  same 
thing  contained  in  the  information,  but  of  lands  in  another 
vill :  no  more  than  in  trespass  for  a  horse,  the  defendant 
could  justify  the  taking  of  a  cow,  absque  hoc  that  he  is 
guilty  of  a  horse.''  Shute,  J.,  concurs,  but  adds,  ''mes 
auterment  est  de  transitory  actions."  The  term  ''  per- 
sonal actions"  is  properly  used  in  contradistinction  to  real 
actions,  and  does  not  exclude  local  actions,  IParke,  B. — 
It  is  difficult  to  see  what  real  actions  there  are,  in  the  case 
(a)  Savile,  34. 
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Bxeh,  of  Pleat,  of  the  Crowii,  except  quare  impedit.]  The  Crown  may 
maintain  an  ejectment;  Doe  d.  Hayne  et  Regis  t.  Red- 
fern  (a) ;  which^  being  a  mixed  action^  sufficiently  satisfies 
the  distinction.  A  correct  definition  of  the  several  kinds 
of  actions  is  given  by  Mr.  Tidd  (b) : — "  Actions  are  com- 
monly divided  into  criminal^  or  such  as  concern  pleas  of 
the  Crown ;  and  civile  or  such  as  concern  common  pleas  : 
and  these  latter  are  again  divided  into  real^  personal,  and 
mixed  actions.  In  a  real  action,  the  proceedings  are  in  rem, 
for  the  recovery  of  real  property ;  in  a  personal  action,  they 
are  in  personam,  for  the  recovery  of  specific  chattels,  or  of 
some  pecuniary  satisfaction  or  recompence;  and  in  a 
mixed  action,  they  are  in  rem  et  personam,  for  the  reco- 
very of  real  property,  and  damages  for  withholding  it.'' 
According  to  this  definition,  a  writ  of  intrusion  is  a  perso- 
nal action,  being  not  for  the  recovery  of  the  possession, 
which  in  contemplation  of  law  the  Crown  has  never  lost, 
but  for  the  recovery  of  damages  only;  and  although  the 
title  to  the  land  may  come  in  question,  so  may  it  also  in 
trespass  or  replevin.  The  writs  of  injunction  and  of  amo- 
veas  manus  are  for  the  purpose,  not  of  putting  the  Crown 
into  possession,  but  of  removing  the  defendant  as  a  tres- 
passer. As  to  the  writ  of  quare  impedit,  it  is  expressly 
stated  in  Mallory's  Quare  Impedit,  p.  160,  that  the  Crown 
may  bring  it  in  what  county  it  pleases.  The  case  of  Re- 
ffina  V.  Barkery  which  has  been  cited  from  the  Order  Book, 
was  a  case  of  scire  facias ;  and  if  the  authority  be  of  any 
value,  it  would  go  to  the  extent  that  the  prerogative  does 
not  exist  even  in  scire  facias.  That  of  Regina  v.  Read 
was  a  proceeding  upon  a  claim  to  goods  seized  in  the  port 
of  London. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B.— In  this  case,  of  a  writ  of  intrusion  against 
(«)  12  East,  96.  (6)  Tidd's  Pract  1. 
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Lord  Churchill  for  landa  in  Oxfordshire,  the  Aiiomey'  StdL  o/  PUas^ 
General  obtained,  in  January  last,  an  order,  upon  his  ^  ^  ^ 
simple  suggestion,  without  affidavit,  to  have  the  venire 
awarded  into  Hertfordshire,  on  the  authority  of  7%e  At^ 
tamey-General  v.  Parsons.  On  the  22nd  of  January,  Sir 
Wm.  FoUett  moved  to  discharge  this  order,  and  a  rule  nisi 
having  been  obtained,  the  Attorney  and  Solicitor  General 
shewed  cause,  and  the  case  was  argued,  in  the  absence  of 
the  Lord  Chief  Baron,  very  elaborately,  and  with  great 
ability  on  both  sides.  The  case,  however,  notwithstanding 
the  great  learning  and  research  which  was  brought  to  bear 
upon  it,  really  lies  in  a  very  narrow  compass.  A  subject 
would  have  no  right  to  pursue  such  a  course,  but  the 
Crown  has,  most  undoubtedly,  many  prerogatives  in  the 
conduct  of  suits,  and  the  question  is,  whether  this  be  one. 
This  question  must  be  determined,  as  such  always  are,  by 
authority — ^viz.,  by  precedent,  and  the  decisions  and  dicta 
of  judges  and  text  writers.  As  to  precedent,  there  is  none 
in  the  case  of  a  writ  of  intrusion,  except  that  of  The  Ai^ 
tomey-General  v.  Parsons,  which,  we  know,  was  decided 
ex  parte,  and  under  a  mistake  occasioned  by  an  inappli- 
cable quotation  of  a  case  in  Savile,  in  my  brother  Man- 
ning's Treatise  on  Exchequer  Practice  j  and  many  other 
precedents  which  were  cited,  for  the  recovery  of  debts  due 
to  the  Crown,  on  inquisitions  under  extents  and  outlawries, 
do  not  apply.  As  to  the  dicta  and  decisions,  first  of 
judges,  and  secondly  of  text  writers ;  the  former  are  to  be 
found  in  the  case  of  Rex  v.  Webb  only,  and  the  latter  ap- 
pear to  be  all  derived  from  that  case.  Com.  Dig.,  Pre- 
rogative, (D.  85),—"  The  king  may  lay  his  action  in 
what  county  he  pleases,  in  bjij personal  action/'  and  the 
same  author,  title  "  Debt,''  (G.  12),  refers  to  Eex  v.  Webb, 
reported  in  1  Vent.  17,  and  1  Sid.  412,  in  which  case  the 
Court  held,  in  an  action  for  embezzling  the  King's  goods, 
that  the  King  might  choose  his  county;  and  in  the 
report  in  Siderfin,  it  is  said,  '^  The  King  has  his  prerogative 
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Egeh.  o/p/Mf,  to  try  his  personal  actions  where  he  pleases."  In  troth, 
-  this  latter  expression  is  the  foundation  of  all  that  has  been 
said  on  the  subject ;  and  admitting  that  it  is  law^  the  only 
point  is,  in  what  sense  the  word  '^personal*'  is  there  used. 
It  is  capable  of  two  different  senses.  Actions  may  be  per- 
sonal, as  contradistinguished  firom  real  and  mixed;  the 
first  being  actions  against  the  person  only,  for  damages, 
the  second  for  recovery  of  real  estate,  and  the  third  for 
both.  In  this  sense  of  the  word ''  personal/'  there  appears 
to  be  no  question,  but  that  an  information  of  intrusion  is  a 
personal  action,  for  its  object  is  the  recovery  of  damages, 
not  the  recovery  of  the  estate,  for  the  Crown  has  never  in 
contemplation  of  law  lost  it.  But  the  word  *^ personal'' 
may  mean  such  actions  as  are  for  the  recovery  of  debts 
or  damages  to  the  person  or  personal  effects;  and  in  this 
sense  of  the  word,  a  writ  of  intrusion  is  not  a  personal 
action.  It  gives  some  colour  to  this  construction  of  the 
word,  that  the  dictum  of  the  Court  in  the  case,  both  as  it  is 
reported  in  Siderfin  and  Yentris,  is  in  reference  to  an  ac- 
tion of  this  nature, — ^an  information  in  the  nature  of  trover. 
But  it  is  said  that  this  construction  of  the  word  '' per- 
sonal "  would  give  the  Crown  no  prerogative  at  all,  because 
every  subject  has  the  same  right.  This,  however,  is  not 
correct;  for  there  are  statutes  to  oblige  the  subject  to  lay 
the  venue  where  the  cause  of  action  arose,  in  transitory 
actions ;  and  a  long  established  practice  founded  thereon, 
to  change  the  venue.  There  is  a  very  old  statute,  referred 
to  by  Mr.  Tidd  as  contained  in  the  laws  of  Henry  I, 
(which  is  not  found  in  the  edition  of  statutes  published 
by  the  Commissioners  of  Public  Records,  but  has  since 
been  published  in  a  separate  work).  This  provides  that 
every  one  is  to  be  judged  by  his  peers,  and  of  the  same 
''county :''  ''  Unusquisque  per  pares  suos  judicandus  est, 
et  ejusdem  provinde;  peregrina  vero  judida  modis  om- 
nibus submovemus.''  This  may  possibly  apply  to  trials 
in  criminal  cases,  and  to  judgments  of  tribunals  abroad. 
But  the  6  Bic.  2  was  passed  to  confine  actions  of  debt. 
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account^  and  other  such  actions,  to  their  proper  coun- 
ties. This  enactment,  firom  the  natnre  of  its  provisions, 
was  evaded ;  and  to  remedy  the  evil,  the  statute  4  Hen. 
5,  c.  18,  was  passed,  which  directs  attomies  to  be  sworn 
not  to  sue  in  a  foreign  county.  After  that  statute,  a 
practice  appears  to  ^have  prevailed,  to  plead  the  impro- 
priety of  the  venue  in  abatement  of  the  writ,  even 
before  the  plaintiff  had  declared;  and  afterwards  the 
defendant  was  allowed  to  traverse  the  venue,  and  try  the 
traverse  by  the  country.  (Blackstane,  J.,  in  Santler  v. 
Heard  {a).)  The  practice  of  changing  the  venue  on  motion 
was  introduced  upon  the  equity  of  the  statutes  of  Rich.  II. 
and  Hen.  Y. ;  and  this  practice.  Lord  Holt  says  (6),  began 
in  the  reign  of  James  I.  But  neither  these  statutes,  nor 
the  practice  of  the  Courts,  bound  the  Crown ;  and  conse- 
quently, with  respect  to  all  personal  actions,  in  the  sense 
of  transitory  actions,  the  Crown  had  a  privilege  which  the 
subject  had  not,  and  it  seems  highly  probable  that  this 
was  all  that  the  Court  intended  in  the  case  of  Rex  v.  TFebb ; 
for,  as  it  is  reported  in  Siderfin,  it  was  a  motion  by  the 
dtfendani  to  change  the  venue  firom  Middlesex  to  London, 
because,  if  there  was  any  conversion,  it  was  in  London ;  but 
the  Court  refused  it,  and  said  the  King  had  a  prerogative 
to  try  his  personal  actions  any  where :  according  to  the 
report  in  Yentris,  the  motion  was  made  by  the  Crown. 
But  with  this  uncertainty  attending  the  principal  case,  on 
which  the  authorities  in  the  text  writers  wholly  depend, 
and  in  the  absence  of  any  precedent  whatever,  in  an  in- 
formation of  intrusion,  or  other  action  usually  termed  local 
(for  the  precedents  in  cases  of  recovering  debts  due  to  the 
Crown,  upon  inquisitions  in  outlawry  and  extent,  as  has 
been  before  said,  do  not  apply),  we  think  that  the  Crown 
officers  have  &iled  to  establish  the  right  to  the  prerogative 
claimed. 
It  may  be  added,  that  in  the  only  precedent  of  an  award 

(a)  1  W.  Bta.  1032.  (h)  Knight  v.  Famaby,  1  Salk.  670. 
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of  venire  to  a  different  connty,  in  an  information  of 
intrusion,  which  was  cited  firom  the  record  in  7ih  Elis., 
the  suggestion  by  the  Attorney-General  is  on  the  special 
ground,  that  the  issue  could  not  be  indifferently  tried  in  the 
county  where  the  lands  lay,  namely,  Durham;  which  affords 
a  strong  ground  for  believing  that  he  had  no  right  to  such 
a  venire,  as  a  matter  of  course,  by  virtue  of  the  prerogative. 
The  rule  in  this  case  must  therefore  be  made  absolute. 
But  the  Attorney-General  may,  if  he  think  fit,  as  was 
done  in  the  case  last  cited,  apply  to  the  Court  for  a  writ 
into  a  different  county,  on  a  similar  suggestion. 

Rule  absolute  (a). 


(a)  The  Attorney  General  sub- 
sequently moved  for  and  obtained 
a  rule  to  shew  cause  why  the  ve- 
nire should  not  issue  into  the  coun- 


ty of  Hertford,  upon  affidavits  set- 
ting forth  special  grounds:  which 
rule,  in  Trinity  Term,  was  made 
absolute. 


April  2&. 


MoRRiCB  and  Others  v.  Langham  and  Others. 

Jt>Y  an  order  of  the  Yice-Chancellor,  the  following  case 
was  stated  for  the  opinion  of  this  Court: — 


By  indeoture 
of  the  12th  of 
April,  1804,  and 
by  a  fine  and 

recovery  levied  in  pursuance  thereof,  certain  hereditasients  and  premises  were  settled  to  the 
uses  of  such  persons,  &c,  as  the  settlor  should  by  deed  or  will  appoint;  and  in  deftiult 
of  appointment,  to  the  use  of  the  settlor  in  tdl  general ;  remainder  to  J.  L.,  the  second  son 
of  the  late  Sir  J.  Lu,  for  life ;  remainder  to  the  eldest  son  of  J.  L.  in  tail  male ;  remainder 
to  the  second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  the  said  J.  L.,  in  tail  male;  remainder  to  L.  C.  for  life,  with  remainders  over:  snl^ect 
to  a  proviso  "that  In  case  J.  L.,  or  any  issue  male  of  his  body,  shall  become  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and  profits  of  the  fimiily  estates  of  the  said  Sir 
J.  L.  deceased,  then  and  in  every  such  case  the  uses  and  estates  hereinbefore  limited,  ex- 
pressed, and  declared  of  and  concerning  the  said  hereditaments  and  premises  whereof  a  fine  and 
recovery  are  covenanted  and  intended  to  be  levied  and  suilbred  as  aforesaid,  to  or  lor  the  benefit 
of  him  or  them  who  shall  so  become  entitled  to  the  possession  or  the  receipt  of  the  rents  and 
profits  of  the  family  estates  of  the  said  Sir  J.  L.,  and  to  and  for  the  benefit  of  the  issne  male  of  such 
person  or  persons  so  becoming  entitled,  shall  cease,  determine,  and  be  absolutely  null  and  void ; 
and  then  and  in  every  such  case,  all  and  singular  the  said  hereditaments  and  premises  shall 
immediately  thereupon,  from  time  to  time,  devest  out  of  the  person  or  persons  so  becoming  enti- 
tled, and  shall  go  over  in  such  and  the  same  manner,  to  all  intents  and  purposes,  as  if  such 
person  or  persons  so  becoming  entitled  were  actually  dead  without  issue  male."  J.  L.,  as  the 
second  son  of  the  late  Sir  J.  L.,  became  entitled  to  the  possession  of  the  family  estates  mentioned 
in  the  proviso,  in  the  lifetime  of  the  testator,  who  afterwards  died  without  issue,  and  without 
having  exercised  the  power  of  appointment  At  the  time  of  his  death  there  were  living  the  said 
J.  L.  (then  Sir  J.  L.,  Bart.,  who  had  become  entitled  to  the  family  estate),  J.  H.  L.,  the  eldest 
son  of  the  said  Sir  J.  L.  the  son,  H.  L.,  his  second  son,  and  four  other  sons,  also  the  said  L.  C. 
mentioned  in  the  indenture: — Heldy  that  the  remainders  to  the  sons  of  J.  L,  were  destroyed, 
and  that  L.  C.  took  an  estate  for  life. 
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The  Beverend  Francifl  Tutte.  of  Glyndboume.  in  the  Egek.  rf  PUa»^ 
oonntj  of  SujBsex^  now  deceased^  was  at  and  previously  to     ^   ^     ^ 
the  time  of  executing  the  indenture  hereinafter  mentioned,      H orricb 
seised  in  fee-simple  of  the  lands  and  hereditaments  in  the     Lahobam. 
said  indenture  mentioned  and  described. 

On  the  12th  day  of  April,  1804,  an  indenture  was  duly 
made  and  executed  by  and  between  the  said  Francis  Tutte, 
derk,  of  the  first  part,  Gteorge  Bramwell,  therein  described, 
of  the  second  part,  and  Francis  Burton,  therein  also  de- 
scribed, of  the  third  part,  by  virtue  whereof,  and  of  a  fine 
and  common  recovery  duly  levied  and  suffered  in  pur- 
suance thereof,  all  that  the  manor  of  Ooate,  otherwise 
Gotte,  in  the  said  county  of  Sussex,  and  also  all  that  the 
mancMT  of  Belhurst,  in  the  said  county,  together  with  divers 
messuages  or  tenements,  farms,  lands,  tithes,  and  heredi- 
taments therein  described,  and  situate,  lying  and  being  in 
the  several  parishes  of  Glynd,  Bingmere,  Salehurst,  Etch- 
ingham,  and  Selmeston,  otherwise  Simpson,  in  the  county 
of  Sussex ;  and  all  other  the  manors,  messuages,  tenements, 
tithes,  and  hereditament  whatsoever,  being  freehold,  of 
the  said  Francis  Tutte,  situate  respectively  in  the  said 
parishes,  or  elsewhere  in  the  said  county  of  Sussex,  were, 
with  their  appurtenances,  settled,  limited,  add  assured  to 
the  uses,  and  subject  to  the  provisoes  expressed  in  the  said 
indenture;  that  is  to  say,  to  the  use  of  such  person  or 
persons,  and  for  such  estate  and  estates,  upon  such  trusts, 
and  for  such  intents  and  purposes,  and  subject  to  such 
charges,  and  by,  with,  and  under,  and  subject  to  such 
powers  of  revocation  and  limitation,  and  such  other  powers, 
provisoes,  ocmditions,  restrictions,  limitations,  declarations, 
and  agreements,  and  in  such  manner  and  form,  as  he  the 
said  Francis  Tutte  should  at  any  time  or  times,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  to 
be  by  him  so  executed  and  attested  as  therein  mentioned, 
or  by  his  last  will  and  testament  in  writing,  or  any  writing 
purporting  to  be,  or  in  the  nature  of  a  will  or  testament,. 
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^^^'^P^^t  to  be  by  him  signed  and  published  in  the  presence  of  and 
attested  by  three  or  more  such  witnesses,  declare,  direct, 
limit,  or  appoint,  of  or  concerning  the  said  hereditaments 
and  premises,  or  any  part  thereof;  and  in  default  of  such 
declaration,  direction,  limitation,  or  appointment,  to  the 
use  of  the  said  Francis  Tutte  and  the  heirs  of  his  body  to  be 
begotten ;  and  for  default  of  such  issue,  to  the  use  of  James 
Langham,  Esq.,  the  second  son  of  the  late  Sir  James  Lang- 
ham,  of  Cottesbrooke  in  the  county  of  Northampton,  Bart., 
deceased,  and  his  assigns,  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner 
of  waste;  and  from  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  the  lifetime  of  the  said 
James  Langham,  to  the  use  and  behoof  of  the  Rev.  Henry 
Poole  and  Anthony  William  Hodgson  therein  respectively 
described,  and  their  heirs,  during  the  natural  life  of  the 
said  James  Langham,  upon  trust  to  preserve  the  contingent 
uses  and  estates  therein  limited  from  being  defeated  and 
destroyed;  and  from  and  immediately  after  ilie  decease 
of  the  said  James  Langham,  to  the  use  and  behoof  of 
the  first  son  of  the  body  of  the  said  James  Langham 
lawfully  begotten  or  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  first  son  lawfully  issuing ;  and  for  de- 
fault of  such  issue,  to  the  use  of  the  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  the  said  James  Langham  lawftdly  begotten  or  to  be 
begotten,  severally  and  successively,  and  respectively,  and 
in  remainder  one  aftier  another  as  they  and  every  of  them 
shall  be  in  priority  of  birth  and  seniority  of  age,  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  lawfully  issuing,  so  as  that  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  shall  be 
always  preferred  to,  and  take  before  the  younger  of  the 
same  sons  and  the  heirs  male  of  his  and  their  body  and 
bodies ;  and  for  de&ult  of  such  issue,  to  the  use  of  Lang- 
ham Christie,  the  eldest  son  of  Daniel  Beale  Christie 
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therein  described,  by  Elizabeth  his  wife,  heretofore  Eliza-  £'«^  «/  Pf^» 

1841 

beth  Langham^  spinster,  and  the  assigns  of  the  said  Lang-  *  - 

ham  Christie,  for  and  dnring  the  term  of  his  natural  life  Morkicb 
without  impeachment  of  waste ;  and  from  and  after  the  de-  Lamoham. 
termination  of  that  estate  by  forfeiture  or  otherwise  in  the 
lifetime  of  the  said  Langham  Christie,  to  the  use  and  behoof 
of  the  said  Henry  Poole  and  Anthony  William  Hodgson, 
and  their  heirs,  during  the  life  of  the  said  Langham 
Christie,  upon  trust  to  preserve  the  contingent  uses, 
remainders,  and  estates  thereinafter  limited  firom  being 
defeated  or  discharged ;  and  from  and  immediately  after 
the  decease  of  the  said  Langham  Christie,  to  the  use  and 
behoof  of  the  first  son  of  the  body  of  the  said  L.  Christie 
lawfully  to  be  begotten,  and  the  heirs  male  of  the  body 
of  such  first  son  lawfully  issuing;  and  for  default  of  such 
issue  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all 
and  every  other  son  and  sons  of  the  body  of  the  said  Lang- 
ham Christie  lawfully  to  be  begotten,  severally,  succes- 
sively, and  respectively,  &c.  &c.;  with  other  remainders  over. 
And  the  said  indenture  contained  a  proviso  as  follows : — 
''  Provided  always,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  parties  to  these  presents,  to  be  the 
true  intent  and  meaning  of  them,  and  of  these  pitesents, 
that  in  case  the  said  James  Langham,  or  any  issue  male  of 
his  body,  shall  become  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  family  estates,  late 
of  the  said  Sir  James  Langham,  deceased,  to  the  amount 
of  iSlOOO  per  annum  over  and  above  all  outgoings  and 
reprises,  then  and  in  every  such  case  the  use,  limitation, 
and  estate,  uses,  limitations,  and  estates  hereinbefore 
limited,  expressed,  declared,  and  contained,  of  and  con- 
cerning the  said  hereditaments  and  prenuses,  whereof  a 
fine  and  recovery  are  covenanted  and  intended  to  be  levied 
and  suffered  as  aforesaid,  to  or  for  the  benefit  of  him  or 
them  who  shall  so  become  entitled  to  the  possession  or 
the  receipts  of  the  rents  and  profits  of  the  family  estates 
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SgdL  of  PUaa^  of  the  Said  Sir  James  Langham,  or  any  of  them^  to  the 
^  ^  ^  amount  of  iSlOOO  per  annum  as  aforesaid,  and  to  and  for 
MoMicB  the  benefit  of  the  issues  male  of  such  person  or  persons  so 
Lamo'ham.  becoming  entitled,  shall  cease,  determine,  and  be  absolutely 
null  and  void :  and  then,  and  in  every  such  case,  all  and 
singular  the  said  hereditaments  and  premises  shall  im- 
mediately thereupon,  firom  time  to  time,  devest  out  of 
the  person  or  persons  so  becoming  entitled,  and  shall 
go  over  in  such  and  the  same  manner,  to  all  intents  and 
purposes,  as  if  such  person  or  persons  so  becoming  enti- 
tled were  actually  dead  without  issue  male/' 

On  the  12th  of  May,  1812,  the  said  James  Langham, 
in  the  said  indenture  described  as  the  second  son  of  the 
late  Sir  James  Langham,  became  entitied  to  the  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  of  the  fiunily 
estates  mentioned  in  the  said  proviso,  to  the  amount  of 
iElOOO  per  annum  and  upwards  over  and  above  all  out- 
goings and  reprises. 

The  said  Francis  Tutte  died  on  the  12th  of  January,  1824, 
without  issue,  and  without  having  made  any  appointment  in 
exercise  of  the  power  contained  in  the  said  indenture. 

At  the  time  of  the  death  of  the  said  Francis  Tutte  the 
following  persons  were  living,  that  is  to  say,  the  said 
James  Langham  the  son,  (then  Sir  James  Langham, 
Bart.),  James  Hay  Langham,  the  eldest  son  of  the  said 
Sir  James  Langham  the  son,  Herbert  Langham,  his  se- 
cond son,  and  four  other  sons  of  the  said  Sir  James 
Langham  the  son,  and  also  the  said  Langham  Christie 
mentioned  in  the  said  indenture. 

The  questions  for  the  opinion  of  the  Court  are — 
Ist.  Whether,  under  the  limitations  contained  in  the  said 
indenture  of  the  12th  of  April,  1804,  the  said  Herbert 
Langham,  upon  the  death  of  the  said  Frauds  Tutte,  be- 
came entitled  to  any  and  what  estate  in  the  hereditaments 
therein  comprised  ? 

2nd.  Whether,  under  the  limitations  contained  in  the 
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same  indenttuWy  the  said  lianghun  Christie^  upon  the  Bxdu  9/  puom^ 


death  of  the  said  Francis  Tatte^  became  entitled  to  any 
and  what  estate  in  the  same  hereditaments  ? 

Brk^  for  the  plaintiffs. — ^The  dear  meaning  of  the  pro- 
viso is,  thatif  the  Langham  property  shall  come  into  the 
possession  of  James  Langham,  the  second  son  of  the  late 
Sir  James  Langham,  or  any  of  his  issue  male,  then  the 
uses  limited  to  him  or  them  shall  absolutely  cease  and  be 
void;  and  therefore  as  soon  as  he  became  possessed  of 
those  estates,  all  his  sons  were  excluded,  and  Langham 
Christie,  the  person  next  in  remainder,  took  an  estate  for 
life,  according  to  the  terms  of  the  settiement.  The  pro- 
viso first  says,  that  in  the  event  mentioned  the  use  in 
fisvour  of  James  Langbapa  and  his  issue  male  shall  cease, 
and  then,  and  in  every  such  case,  the  hereditaments  shall 
immediately  thereupon  from  time  to  time  devest  out  of 
the  person  or  persons  so  becoming  entitied,  and  shall  go 
over  in  such  and  the  same  manner  as  if  such  person  or 
persons  so  becoming  entitled  weve  actually  dead  without 
issue  male.  Unless  the  words  of  the  instrument  are 
altered,  no  one  else  but  Langham  Christie  can  come  in. 
It  would  be  necessary  to  strike  out  the  words  ''  and  to 
and  for  the  benefit  of  his  issue  male.''  It  may  perhaps  be 
contended  on  the  other  side,  that  the  words  of  the  instru- 
ment are  to  be  altered,  because  it  was  the  testator's  inten- 
tion that  the  family  of  James  Langham  should  be  pre- 
ferred belbre  the  family  of  Langham  Christie :  but  all  that 
he  intended  was  that  there  should  not  be  a  union  of  the 
two  estates.  That  argument  cannot  have  much  weight, 
for  it  is  impossible  for  the  Court  to  know  what  were  tho; 
settlements  of  the  Langham  property,  and  what  were  the 
facts  which  the  settior  had  in  view  at  the  time.  The 
words ''  and  to  and  for  the  benefit  of  his  issi;^e  male"  would 
be  surplusage,  if  the  settlor  had  intended  that  the  clause 
should  operate  merely  on  tenants  in  tail,  because  it  is 
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Exeh.  rf  pUm,  apprehended  that  if  an  estate  is  settled  on  a  tenant  in 
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tail,  and  in  a  given  event  the  uses  for  the  benefit  of  the 
tenant  in  tail  are  to  cease,  and  the  estate  to  go  over,  if 
the  estate  tail  ceases,  it  ceases  from  his  issue  male. 
The  uses  are  for  the  benefit  of  James  Langham  and  his 
issue  male,  and  in  a  certain  event  the  estate  is  to  devest 
out  of  him  and  go  over  as  if  he  died  without  issue  male, 
therefore  it  does  devest  out  of  him  and  his  issue.  The 
Court  will  not  look  to  any  supposed  intention  of  the  settlor, 
to  be  gathered  from  extrinsic  circumstances;  but  if  they 
were  to  do  so,  it  would  be  in  favour  of  the  plaintiffit; 
for  the  settlor  may  have  contemplated  that  if  James 
Langham  came  into  possession  of  the  Langham  estates,  he 
would  provide  for  his  own  children.  In  771^  E€srl  of  Scar- 
borough  v.  Doe  dem.  Savile  (a),  the  Court  rejected  the 
idea  of  speculating  on  the  supposed  intention  of  the  testa^ 
tor,  and  decided  upon  the  words  which  were  expressed. 
Tlndal,  C.  J.,  in  delivering  the  judgment  of  the  Court  of 
Exchequer  Chamber,  says,  ''Now,  before  we  come  to  the 
construction  of  this  proviso,  we  cannot  but  observe,  in 
the  first  place,  that,  whilst  the  intention  of  the  testator 
ought  to  be  our  only  guide  to  the  interpretation  of  his 
will,  it  must  be  his  intention  to  be  collected  from  the  words 
employed  by  himself  in  his  will.  No  surmise  or  conjec- 
ture of  any  object  which  the  testator  may  be  supposed  to 
have  had  in  view  can  be  allowed  to  have  any  weight  in  the 
construction  of  his  will,  unless  such  object  can  be  collected 
from  the  plain  language  of  the  will  itself.'^  And  again : 
''In  the  second  place,  we  hold  it  to  be  a  necessary  rule  in 
the  investigation  of  the  intention  of  a  testator,  not  only 
that  we  ought  to  look  to  the  words  alone,  to  determine  the 
operation  and  effect  of  the  devise,  but  that  we  ought  to 
disregard  altogether  the  legal  consequences  which  may  foU 
low  from  the  nature  and  qualities  of  the  estate,  when  such 

(a)  3  Ad.  &  £11.  897. 
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estate  is  once  collected  firom  the  words  of  the  will  itself.  Ejceh.  of  Pieat, 
In  determining,  therefore,  whether  the  intention  of  the  '   ^ 

testator  was  in  any  particular  case  to  give  the  devisee  an  Moeeicb 
estate  tail  or  for  life  only,  we  cannot  think  it  a  sound  or  Lanoham. 
legitimate  mode  of  reasoning  to  import  into  the  consider- 
ation of  that  question,  that  if  the  estate  is  held  to  be  an 
estate  tail,  the  devisee  will  have  the  power  of  defeating  the 
intention  of  the  testator  altogether  by  suffering  a  common 
recovery/'  The  Court  therefore  looked  strictly  to  the  words 
of  the  will.  In  that  case,  if  the  name  and  arms  of  the 
testator  were  not  taken  for  two  years,  the  estate  was  to 
cease  and  determine ;  but  if  the  title  of  Earl  of  Scarbo- 
rough devolved  on  any  person  taking  under  the  will,  then 
the  use  in  favour  of  such  person  and  his  issue  male  was  to 
fail,  and  the  estate  to  go  over.  It  was  contended  that  the 
same  operation  of  cesser  was  to  take  place  in  both  events ; 
but  the  Court  said  not.  In  the  one  case,  if  the  devisee 
would  not  take  the  name  and  arms  of  Savile,  he  was  to  for- 
feit the  estate,  and  it  was  to  go  over  to  the  person  next 
entitled ;  but  if  the  title  of  Earl  of  Scarborough  should 
devolve  on  any  person  taking  the  Savile  property,  then 
the  intention  was  that  the  use  in  &vour  of  that  person 
should  go  over  as  upon  a  failure  of  his  issue.  In  Carr 
V.  T%6  Earl  ofErrol  (a),  and  Doe  d.  Heneage  v.  Heneage  (ft), 
the  Court  decided  in  fitvour  of  the  construction  now  con- 
tended for,  and  that  the  use  for  the  tenant  for  life  and  his 
issue  ceased  and  determined,  and  the  estate  went  over  in 
the  same  manner  as  it  would  have  done  if  the  tenant  for 
life  had  died  without  issue  male.  That  is  what  the  plain- 
tiffs contend  in  the  present  case. 

Ketty,  contril. — ^The  important  question  in  this  case  is, 
whether  the  proviso  is  to  operate  upon  the  estate  of  the  indi- 
vidual upon  whom  the  Langham  property  shall  descend,  or 

(a)  6  East,  58.  (6)  4  T.  R.  13. 
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ExO.  of  Pkoif  whether  it  is  to  operate  also  upon  the  estate  sabseqnentiiy 
and  separately  created  in  fiavonr  of  his  issae.  If  it  were 
possible  to  look  at  the  general  intention  of  the  settlorj  no 
doubt  eould  be  entertained  that  he  merely  intended  that 
any  person  upon  whom  the  Langham  estate  should  descend^ 
and  his  direct  lineal  male  issue,  that  is,  his  eldest  son,  or 
the  eldest  son^s  son,  should  be  excluded ;  but  by  the  intro- 
duction of  the  words  in  the  middle  of  the  proviso,  "  and 
to  and  for  the  benefit  of  him  or  them  who  shall  so  become 
entitled,''  the  present  difficulty  is  raised.  This  is  not  the 
creation  of  an  ordinary  estate  tail  in  fiivour  of  any  of  the 
Langham  Samily;  but  these  are  distinct  estates  omferred 
on  each  member  of  the  fiunily  in  succession.  It  can  only 
be  by  words  which  are  indisputable  and  irresistible  in  their 
sense  and  effect,  that  these  separate  and  distinct  estates 
can  be  defeated.  If  the  whole  cf  this  proviso  be  taken  to- 
gether, it  will  appear  that  the  intent  of  the  settlor  was 
merely  that  the  estate  of  the  person  upon  whom  the 
Langham  property  should  descend  should  be  devested. 
That  part  of  the  proviso  which  says  that  the  estate  shall 
be  devested  on  the  contingency  happening,  implies  only  to 
the  individual  himself;  there  are  no  words  expressly  tak- 
ing away  any  estate  from  any  other  person;  and  the  ques- 
tion is,  whether  the  Court  will,  in  consequence  of  the 
earlier  words,  extend  by  implicaticm  the  eflEect  of  the 
proviso^  so  as  to  destroy  those  estates.  In  a  case  in  the 
House  of  Lords,  ThomMtt  v.  Hall  {a),  it  was  held  to  be  a 
rule  in  coxistruing  written  instruments,  that  when  an  in- 
terest  is  given  or  an  estate  conveyed  in  one  clause  of 
the  instrument  in  clear  and  decisive  terms^  such  interest 
or  estate  cannot  be  taken  away  or  cut  down  by  raising  a 
doubt  upon  the  meaning  and  application  of  a  subsequent 
dause,  nor  by  inference  therefrom,  nor  by  any  subsequent 
words  that  are  not  as  clear  and  dedsive  as  the  words 

(a)  2  Clark  &F.  22. 
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of  the  daiue  giyine  that  interest  or  estate.    Now  with  Bttk.  if  PUn^ 

1841 

regard  to  this  express  limitation  in  fiivoor  of  the  issue  male  ' 

in  succession  of  the  first-mentioned  James  Langhami  it 
can  be  by  implication  only^  as  fiur  as  relates  to  the  latter 
words^  that  those  estates  can  be  taken  away.  The  question 
is^  whether^  taking  the  whole  of  the  proviso  together,  it  does 
not  mean,  that  if  the  Langham  estates  shall  come  to  any 
person  whilst  he  is  in  possession  of  the  estate  under  this 
deed,  he,  and  his  direct  male  issue,  shall  lose  that  estate,  and 
every  estate  derivatiTe  from  it ;  but  still  the  other  estates 
which  are  created  distinctly  and  separately  shall  continue 
in  force.  By  taking  that  view  of  the  case,  the  Court 
would  give  effect  to  every  word  in  the  proviso.  The  ques- 
tion is,  whether  any  thing  more  was  intended  than  that 
when  any  of  the  estates  tail  should  vest  in  possession, 
the  issue  of  the  party  taking  the  estate  tail  should  be  de- 
prived of  the  estate,  as  well  as  the  party  himself;  but  that 
if  the  two  properties  should  unite  in  the  same  person, 
while  there  was  only  an  estate  for  life  in  existence,  any 
thing  further  was  intended  than  that  the  estate  should 
be  devested  out  of  that  person,  and  the  estate  for  life 
destroyed,  but  stiU  that  the  estate  tail  should  take  effect. 
Now  applying  the  words  of  the  proviso,  ''  and  to  and  for 
the  benefit  of  such  person  or  persons  so  becoming  entitled,'^ 
to  the  case  of  the  two  estates  uniting  in  one  who  had 
taken  an  estate  tail  under  this  deed,  then  those  words 
would  have  effect,  because  that  estate  tail  would  be  en- 
tirely defeated;  and  effect  would  also  be  given  to  the 
words  that ''  the  estate  shall  immediately  thereupon,  firom 
time  to  time,  devest  out  of  the  person  or  persons  so  be- 
coming entitled,^^  because  the  estate  tail  which  is  thus 
devested  was  the  estate  of  which  the  party  in  whom  the 
two  properties  were  imited  was  seised  and  possessed  at  the 
time.  Thus  effect  would  be  given  to  every  part  of  the 
instrument.  \PaTkti  B. — ^If  that  had  been  the  intention 
of  the  settlor,  the  proper  way  of  doing  it  would  have  been 
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E»k.  of  Pleat,  to  have  said^  that  it  shall  go  over  in  the  same  way  to  all 
intents  and  purposes^  as  if  snch  person  or  persons  so  becom* 
ifoRAics      ing  entitled^  being  tenant  for  life,  were  actually  dead,  or 


Lamohax.     being  tenant  in  tail,  were  dead  without  issue.    But  that 
is  not  said.]     Still  the  words  may  have  that  effect 

Lord  Abinoeb,  C.  B. — It  appears  to  me  that  we  must 
take  this  as  being  only  one  dause,  though  Mr.  Kelly  has 
argued  the  case  as  if  it  were  two  distinct  clauses.  It  is  all 
one  clause  relating  to  the  same  subject-matter,  and  the  con- 
struction of  the  first  part  is  explained  by  the  subsequent 
part.  The  uses  and  limitations  created  by  the  settlement 
to  and  for  the  benefit  of  James  Langham,  and  to  and  for 
the  benefit  of  his  issue,  are  to  cease  in  the  event  specified ; 
both  the  estates  to  the  tenants  for  life,  and  the  usual  limi- 
tations for  the  benefit  of  his  issue,  are  to  cease  if  the  Lang- 
ham  estates  come  to  him  to  the  amount  of  £1000  a  year. 
Then  the  next  branch  of  the  clause  makes  the  uses  operate 
in  such  a  manner  as  if  he  were  actually  dead  without  issue. 
It  appears  to  me  that  the  clause  is  sufficient  without  that 
addition.  It  is  all  in  one  sentence,  and  the  meaning  is 
not  plain  imtil  we  come  to  the  end  of  it ;  but  taking  the 
whole  proviso  together,  it  is  quite  clear  that  the  person  who 
comes  into  the  possession  of  the  Langham  estates,  of  the 
value  of  £1000  a  year,  and  who  was  entitled  under  the 
limitations  contained  in  this  deed,  was  to  be  treated  as  if  he 
were  dead  without  issue,  and  the  remainder  was  to  go  over. 
I  think,  therefore,  that  Mr.  Langham  Christie  is  entitled. 

Pabkb,  B. — ^I  am  clearly  of  the  same  opinion.  The  only 
question  in  this  case  is,  what  is  the  meaning  of  the  words 
of  the  proviso :  and  if  you  read  the  proviso  altogether,  no 
reasonable  doubt  can  be  entertained  as  to  the  meaning  of 
the  words;  the  only  objection  to  it  is,  that  it  is  too  re- 
dimdant  in  one  part,  and  not  quite  sufficiently  redundant 
in  another.    The  proviso  begins  with  declaring,  '*  that  in 
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case  the  said  James  Langham,  or  any  issue  male  of  his  body^  Etek.  rf  Pkat, 
shall  become  entitled  to  the  possession  or  to  the  receipts 
of  the  rents  and  profits  of  the  family  estates,  late  of  the 
said  Sir  James  Langham,  deceased,  to  the  amonnt  of 
£1000  per  annnm,  over  and  above  all  outgoings  and  re-> 
prizes,  then  and  in  every  such  case  the  use,  limitation,  and 
estate,  uses,  limitations,  and  estates,  hereinbefore  limited, 
expressed,  declared,  and  contained,  of  and  concerning  the 
said  hereditaments  and  premises,  whereof  a  fine  and  reco- 
very are  covenanted  and  intended  to  be  levied  and  suffered 
as  aforesaid,  to  or  for  the  benefit  of  him  or  them  who  shall 
so  become  entitled  to  the  possession,  or  to  the  receipt  of 
the  rents  and  profits  of  the  family  estates  of  the  said  Sir 
James  Langham,  or  any  of  them,  to  the  amount  of  £1000 
per  annum  as  aforesaid,  and  to  and  for  the  benefit  of  the 
issue  male  of  such  person  or  persons  so  becoming  entitled, 
shall  cease  and  determine/^  So  far  it  is  perfectly  clear ; 
if  there  had  been  nothing  further  in  the  clause,  it  would 
have  shewn  very  clearly  that  those  estates  would  have 
determined;  and  if  they  had,  of  course  the  remainder 
over  would  have  taken  effect.  And  this  is  made  more 
clear  by  the  concluding  part,  which  provides  that  the 
estate  "  shall  go  over  in  such  and  the  same  manner,  to 
all  intents  and  purposes,  as  if  such  person  or  persons  so 
becoming  entitled  were  actually  dead  without  issue  male/' 
Then  here  is  a  complete  clause  of  cesser,  and  a  complete 
clause  of  devolution,  and  the  only  apparent  difficulty  in- 
troduced into  the  case  is  from  the  insertion  of  unnecessary 
words,  that  the  estate  ''shall  devest  out  of  the  person  or 
persons  so  becoming  entitled  as  aforesaid/'  That  was  quite 
unnecessary,  because  the  preceding  clause  had  put  an  end 
to,  and  made  void,  all  the  limitations  in  favour  of  that  per- 
son and  his  issue  male;  therefore  it  was  wholly  unnecessary 
to  add  a  clause  expressly  devesting  the  estate  out  of  the 
person  so  becoming  entitled;  and  it  is  only  the  introduc- 
tion of  those  words  that  can  create  any  difficulty.    But  it 
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BMck.  of  PUoM,  seems  to  me  that  it  creates  no  real  difficnlty,  because  it  is 
bnt^  after  all^  imperfect^  and  the  meaning  of  tiie  settlor 
is  clearly  expressed  bj  the  first  part  of  the  proyiso ;  and 
by  the  last  part^  in  the  event  of  the  devolution  of  the 
estates  to  James  Langham^  the  nse  limited  to  him  be- 
comes absolutely  null  and  void^  and  the  nse  limited  for 
the  benefit  of  his  issue  male  becomes  abscdutely  null 
and  void  and  the  estate  goes  over  in  such  and  the  same 
manner j  and  to  all  intents  and  purposes^  as  if  such  person 
or  persons  so  becoming  entitled  were  actually  dead  with- 
out issue  male;  in  which  case  Langham  Christie  would 
have  been  entitled,  the  estate  being  limited  to  him  in  that 
event  by  the  deed.  The  clause  is  certainly  expressed  im- 
perfectly; if  properly  drawn  up,  it  should  have  omitted  the 
words  'Hhat  Ihe  estate  shall  devest,  &c./'  or  should  have  said 
that  the  estate  of  the  tenant  for  life,  and  the  estate  of  the 
issue  male,  shall  devest  out  of  them,  and  shall  go  over  to 
some  other  person.  The  above-mentioned  words,  however, 
may  be  rejected  as  surplusage,  and  the  intention  of  the 
settlor  is  perfectly  clear  from  the  other  parts  of  this  pro- 
viso; vie.,  that  both  the  estate  to  the  tenant  for  life,  and 
the  estate  to  his  issue  male,  shall  cease,  and  go  over  to 
another,  in  the  same  manner  as  if  both  the  tenant  for  life 
and  his  issue  had  died,  or  the  tenant  for  life  had  died, 
and  there  were  no  issue.  In  order  to  effect  the  inten- 
tion which  Mr.  KeUy  contends  for,  it  is  dear  that  the 
concluding  clause  ought  to  &ave  been  worded  differently, 
and  in  the  manner  I  before  stated,  namely,  that  the 
estate  should  go  over  in  the  same  way  as  if  the  party  be- 
coming entitied,  being  the  tenant  for  life,  was  actually  dead 
without  issue  male.  That  the  settlor  has  not  said.  The 
result  might  then  have  been,  that  the  son  of  Sir  James 
Langham  would  have  taken  the  estate ;  but  that  not  being 
so,  it  appears  to  me  that  the  proviso  is  very  clear,  and  that 
really  the  difficnlty  ia  only  introduced  by  its  being  in  one 
part  too  redundant.    That  part  of  the  clause  is  wholly  un« 
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necessary^  and  does  not  go  qnite  far  enongh ;  but  it  appears  Exch.  of  Pleat, 
to  me  to  introdnce  no  real  difficulty  into  the  case.  Upon 
the  whole^  I  think  it  is  perfectly  clear  that  the  meaning  of 
the  words  of  the  proviso  are,  to  devest  the  estate  not  only 
from  the  tenant  for  life  but  also  from  his  issue  male,  and  to 
take  it  over  to  the  person  next  in  remainder :  and  that  is 
a  reasonable  provision  on  the  part  of  the  settlor,  because  if 
the  fiEonily  estates  came  to  the  father,  he  would  be  possessed 
of  a  large  income,  and  it  was  reasonable  to  suppose  that 
he  would  take  care  of  his  own  children,  and  provide  for 
them  out  of  that  estate.  We  have,  however,  nothing  to  do 
with  the  reasonableness  or  unreasonableness  of  the  dispo- 
sition except  that  it  aids  the  rule  of  construction.  Our 
duty  is  to  see  what  is  the  meaning  of  the  words  of  the  in- 
strument, and  that  meaning  I  think  is  very  clear. 

Alderson,  B. — I  am  of  the  same  opinion.  It  appears 
to  me  that  we  must  certify,  that  under  the  limitations  con- 
tained in  this  deed,  Herbert  Langham  took  no  estate,  and 
that  Langham  Christie  took  an  estate  for  life,  with  remain- 
der over  in  tail  male  to  his  children.  The  proviso  seems 
to  me  to  be  perfectly  clear ;  and  the  test  that  Mr.  Kelly 
referred  to,  as  stated  by  the  Lord  Chancellor  in  the  House 
of  Lords,  in  the  case  of  Thomhill  v.  Hall,  appears  to  me  to 
be  applicable  to  the  present  case ;  namely,  that  you  can- 
not devest  an  estate  given  by  clear  words  in  the  early  part 
of  a  deed  or  will,  unless  it  appears,  by  subsequent  words 
equally  clear  and  distinct,  to  have  been  the  intention  that 
it  should  be  devested :  and  it  does  appear  to  me,  that  by 
the  words  in  this  proviso  the  estate  is  clearly  so  to  be  de- 
vested. There  are  two  parts  of  the  proviso : — it  is  perfectly 
clear,  that  in  the  event  which  is  contemplated,  namely, 
of  James  Langham  coming  into  possession  of  the  Langham 
estates  of  the  value  of  £1000  a-year,  not  only  his  estate 
but  the  estate  of  his  issue  male  is  to  cease : — that  is  the 
first  part.    The  latter  part  is  equally  clear,  that  the  estate 

VOL.  VIII.  p  M.  w. 
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Exeh.  of  PUoM,  shall  go  over  in  like  manner  as  if  James  Langham  were 
actually  dead  without  issue  male.  If  that  had  been  all,  it 
is  quite  clear  that  Herbert  Langham  would  have  taken 
no  estate  at  all ;  but  then  there  are  these  words,  that  ''the 
hereditaments  and  premises  shall  immediately  thereupon, 
from  time  to  time,  devest  out  of  the  person  or  persons  so 
becoming  entitled/^  And  we  are  asked  to  infer,  from  the 
mere  circumstance  of  the  settlor's  stating  that  the  estates 
are  to  devest  out  of  James  Langham,  that  they  are  to  devest 
out  of  nobody  but  James  Langham.  It  appears  to  me, 
that  although  such  a  conclusion  might  be  drawn  from 
these  words,  and  from  them  alone,  it  is  altogether  irre- 
concileable  with  the  preceding  part  of  the  clause,  which 
states  that  the  estate  not  only  of  James  Langham,  but  of 
his  issue  male,  shall  cease  j  and  with  the  last  part  of  the 
clause,  which  states  ''  that  it  shall  go  over  in  such  and  the 
same  manner,  to  all  intents  and  purposes,  as  if  such  person 
or  persons  so  becoming  entitled  were  actually  dead  with- 
out issue  male.''  It  is  perfectly  clear  that  the  conclusion 
which  might  otherwise  have  been  drawn  from  the  ambi- 
guous use  of  the  words  in  one  part  of  the  clause,  is  en- 
tirely reversed  by  what  is  to  be  found  in  the  other  part. 


The  following  certificate  was  afterwards  sent: — "We 
have  heard  this  case  argued  by  counsel,  and  have  con- 
sidered it,  and  are  of  opinion,  that  under  the  limitations 
in  the  indenture  of  the  12th  of  April,  1804,  Herbert 
Langham,  upon  the  death  of  Francis  Tutte,  did  not  become 
entitled  to  any  estate  in  the  hereditaments  therein  com- 
prised; and  that  Langham  Christie,  on  the  death  of  Francis 
Tutte,  became  entitled  to  an  estate  for  life  in  the  said  he- 
reditaments." 

"Abinoer, 
"J.Parke, 
"E.  H.Alderson." 
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Sxek.  of  Plea$, 
1841. 
Carpenter  v.  Buller.  "^^^v — ' 

T  April  28. 

HIS  action  was  brought  for  a  trespass  alleged  to  have     Whcrea  dis- 

been  committed  in  a  close  of  the  plaintiff's,  situate  at  the  ofapanicuiar 

upper  side  of  Cholwell  Down,  in  the  parish  of  Mary  Tavy,  [j'e  ^J^*f " 

in  the  county  of  Devon.  '>o»d  or  other 

,       instrument  un- 

Pleas:  first,  not  guilty;  secondly,  that  the  close  in  derseai, anda 
which,  &c.,  was  not  the  close  of  the  plaintiff;  thirdly,  that  madrwith  re- 
the  close  was  the  close,  soil,  and  freehold  of  the  defendant,  ference  to  that 

'         '  rental,  it  is  not. 

At  the  trial  before  Coleridge^  J.,  at  the  last  Summer  as  between  the 
Assizes  for  the  county  of  Devon,  it  appeared  that  the  action  instrument,  and 
was  brought  to  try  the  right  to  a  piece  of  land  situated  on  Jl^n  it^'^^e- 
Higher  Cholwell  Down,  between  two  places  called  Higher  *«"J  *®  *«  pJ'- 

^^  '  .  r  ty  bound  to  de- 

Kingsett  and  Lower  Eingsett,  the  defendant  being  entitled  ny  the  redtai; 

to  the  former  and  the  plaintiff  to  the  latter.  The  defendant  an  instrument 

was  the  owner  of  a  mine  called  the  Wheal  Betsey  Mine,  close  l^^'ay^Jew'rL 

to  which  the  land  in  dispute  was  situated ;  and  he  claimed  to  ^  ^«  conciusi»e 

be  entitled  to  the  close  in  question  as  lord  of  the  manor  of  tent. 

Mary  Tavy.   The  plaintiff  proved  a  strong  prim&  facie  case  ^^  an  \nstro^^ 

by  a  series  of  acts  of  ownership,  during  a  period  of  more  "®"* "  "®? 

than  sixty  years :  and  the  defendant,  amongst  other  evi-  action  by  an- 

dence,  put  in  a  deed,  dated  the  9th  of  June,  1837,  made  be-  founded  on'the 

tween  the  defendant  and  the  plaintiff  and  one  William  Fan-  thoUy  wiiate- 

shawe,  by  which  it  was  recited,  that  "  Whereas  the  said  ^  t®  ^u  to  dis- 
pute the  facts 
John  Buller  is  seised  to  him  and  his  heirs,  for  an  indefeasi-  so  admitted ; 

ble  estate  of  inheritance  in  fee  simple  in  possession,  of  i^l  drcum-*  ° 

(amongst  others)  certain  pieces  or  parcels  of  freehold  land,  JJJJcrsuch  wi 

situated  in  the  parish  of  Mary  Tavy,  in  the  said  county  mission  was 

of  Devon,  more  particularly  described  in  the  map  or  plan  ceivabietoshew 

drawn  on  the  back  of  the  last  skin  of  these  presents,  and  Jf *^  wwlS^nl 

therein  distinguished  by  the  colour  yellow,    upon  the  "^'■***^ 

southernmost  of  which  said  pieces  of  land  a  certain  mine  not  entitled  to 

or  adventure,  called  Wheal  Friendship,  hath  for  many  piSff  of*th*e 

years  been  wrought,  and  upon  the  northernmost  of  which  ^^^iiish!**^  '^ 

said  pieces  of  land  a  certain  other  mine  or  adventure, 

called  Wheal  Betsey,  hath  also  for  many  years  been 

p2 
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Exeh,  of  Pleat,  wTought,  subject^  as  to  part  thereof,  to  the  mineral  rights 


1841. 


of  the  said  William  Fanshawe,  hereinafter  mentioned/' 
The  deed  related  to  an  adit,  which  it  was  proposed  to  con- 
struct, and  which  was  therein  described  as  ''  an  adit  from 
Wheal  Friendship,  in  continuation  of  the  present  Wheal 
Friendship  adit,  through  the  lands  of  the  said  John  Buller 
and  John  Carpenter,  to  Wheal  Betsey .''  The  course  of 
the  adit  was  then  described  to  be  ''through  the  lands  set 
forth  in  the  map  on  the  last  skin  of  these  presents:''  and 
there  were  covenants  for  the  use  and  repair  of  the  adit  by 
the  owners  of  such  lands,  but  not  confined  thereto.  It 
was  admitted  that  the  land  in  dispute  was  coloured  yellow 
on  the  plan.  The  adit,  as  its  course  was  described  in  the 
deed,  did  not,  however,  go  through  that  part  of  Cholwell 
Down.  It  was  contended  by  the  plaintiff's  counsel,  in  re- 
ply, that  the  recital,  though  admissible  in  evidence,  was  not 
conclusive,  and  he  proposed  to  shew  that  the  admission  was 
made  under  a  misapprehension.  For  the  defendant  it  was 
contended,  that  the  plaintiff  was  estopped,  by  his  admission 
in  the  recital  contained  in  the  deed,  from  denying  the 
defendant's  title  to  the  locus  in  quo,  and  therefore  that 
such  evidence  was  inadmissible.  The  learned  Judge  was 
of  opinion  that  the  recital  was  not  conclusive,  and  admit- 
ted the  evidence ;  and  left  the  whole  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  with  Is.  damages. 

Bompas,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  had ;  first,  on  the  ground 
that  the  recital  was  conclusive  against  the  plaintiff,  and 
therefore  that  the  evidence  was  improperly  received ;  and 
secondly,  that  the  verdict  was  against  the  evidence.  In  the 
Vacation  Sittings  after  last  Hilary  Term,  cause  was  shewn 
against  the  above  rule  by 

Sir  fV,  W.  FoUett  and  R(ywe,  for  the  plaintiff.— They 
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were  first  heard  on  the  ground  of  the  verdict  being  against  Stek.  qf  pum, 
the  evidence^  but  the  Court  refused  to  set  aside  the  ver- 
dict^ saying  there  was  evidence  on  both  sides^  and  that 
it  was  a  question  for  the  jury. — Then  as  to  the  deed  of 
the  9th  of  June  1837.  The  recital  did  not  operate  as  an 
estoppel  against  the  plaintifi^^  and  therefore  evidence  was 
admissible  to  explain  the  admission  it  contained.  Al- 
though it  may  have  been  strong  evidence  against  the  plain- 
tiff^ it  was  not  conclusive;  it  was  still  open  to  him  to 
shew  that  it  was  incorrect^  and  made  under  a  misappre- 
hension of  the  fact.  The  object  of  the  deed  was  collateral^ 
and  the  effect  of  the  evidence  was  not  to  alter  or  contra- 
dict the  recital^  but  only  to  shew  that  it  was  made  under  a 
mistake.  The  deed  was  not  intended  to  apply  to  the  locus 
in  quo^  or  in  any  way  to  affect  the  title  to  the  land.  The 
adit^  to  which  alone  the  deed  relates^  does  not  even  run 
through  it.  No  doubt  it  was  evidence  against  the  plaintiff^ 
but  it  was  not  conclusive^  and  the  learned  Judge  was  right 
in  admitting  the  evidence  tendered  to  explain  it. 

Bompas,  Seijt.^  Crowder,  and  Bere,  contra. — ^The  recital 
operated  as  a  complete  estoppel^  and  the  evidence  ought 
not  to  have  been  received.  Where  the  words  of  a  deed  are 
clear  and  intelligible^  evidence  is  not  receivable  to  shew 
that  the  party  using  them  did  not  mean  what  they  express^ 
since  that  would  amount  to  a  denial  of  the  deed.  The  evi- 
dence in  effect  contradicts  the  deed^  and  is  introduced  for 
the  purpose  of  depriving  it  of  effect.  [Parkej  B. — We 
entertain  a  strong  impression  that  the  recital  did  not 
operate  as  an  estoppel  in  this  action ;  but  we  will  look  at 
the  cases  before  we  deliver  our  judgment.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Pabke^  B. — During  the  sittings  after  the  last  term^  the 
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Exek.  of  Pleat,  Court  disposed  of  the  principal  question  in  this  case,  bjr 

*  ^     refusing  to  make  the  rule  absolute  for  a  new  trial,  on 

Carp.  NTER    the  ground  that  the  verdict  was  against  evidence.    The 

BuLLER.       only  question  reserved  for  consideration  was,  whether  my 

Brother  Coleridge  was  right  in  holding,  that  the  recital,  in 

an  indenture  of  9th  June  1887,  between  the  plaintiff  and 

defendant,  that  the  locus  in  quo  was  then  the  property 

of  the  defendant,  estopped  the  plaintiff  from  saying  in  this 

action  that  it  was  not.    We  are  all  of  opinion,  that  the 

plaintiff  was  not  estopped  by  that  recital  in  the  present 

suit,  and  that  such  recital  was  merely  evidence. 

It  might  be  sufficient  for  the  present  purpose,  to  say 
that  the  circumstance  of  the  estoppel  not  having  been 
pleaded  as  such,  leaves  the  matter  at  large  before  the  jury, 
according  to  the  authority  of  Vooghi  v.  IVinch  (a).  Bowman 
V.  Bostron  (A),  and  other  cases. 

But  independently  of  that  consideration,  we  think  the 
admission  is  not  conclusive  in  the  present  case. 

If  a  distinct  statement  of  a  particular  &ct  is  made  in 
the  recital  of  a  bond,  or  other  instrument  under  seal,  and 
a  contract  is  made  with  reference  to  that  recital,  it  is  un- 
questionably true,  that,  as  between  the  parties  to  that  in- 
strument, and  in  an  action  upon  it,  it  is  not  competent  for 
the  party  bound  to  deny  the  recital,  notwithstanding  what 
Lord  Coke  says  on  the  matter  of  recital  in  Coke  Littleton, 
352.  b ;  and  a  recital  in  instruments  not  under  seal  may  be 
suchas  to  be  conclusive  to  the  same  extent.  Astrong  instance 
as  to  a  recital  in  a  deed,  is  found  in  the  case  of  Lainson  v. 
Tremere  {c),  where,  in  a  bond  to  secure  the  payment  of 
rent  under  a  lease  stated,  it  was  recited  that  the  lease  was 
at  a  rent  of  £1 70,  and  the  defendant  was  estopped  from 
pleading  that  it  was  £140  only,  and  that  such  amount 
had  been  paid.     So,  where  other  particular  facts  are  men- 


(a)  2  B.  &  Aid.  662.  (b)  2  Ad.  &  £11.  295  ;  4  Nev.  &  M.  552. 

(c)  1  Ad.  &  EU.  792 ;  3  Nev.&  M.  603. 
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tioned  in  a  condition  to  a  bond,  as  that  the  obligor  and  his  E*eh.  ^  PUm, 
wife  should  appear^  the  obligor  cannot  plead  that  he  ap-  '  ^ 

peared  himself,  and  deny  that  he  is  married,  in  an  action  Carpenter 
on  the  bond :  1  Roll.  Abr.  873,  c.  25.  All  the  instances  bullbe. 
given  in  Com.  Dig.,  Estoppel,  (A.2,)  under  the  head  of  ''£s^ 
toppel  by  matter  of  mnting,''  (except  one  which  relates  to 
a  release),  are  cases  of  estoppel  in  actions  on  the  instm- 
ment  in  which  the  admissions  are  contained.  By  his  con- 
tract in  the  instrument  itself,  a  party  is  assuredly  bound, 
and  must  fulfil  it.  But  there  is  no  authority  to  shew  that 
a  party  to  the  instrument  would  be  estopped,  in  an  action 
by  the  other  party,  not  founded  on  the  deed,  and  wholly 
collateral  to  it,  to  dispute  the  facts  so  admitted,  though  the 
recitals  would  certainly  be  evidence ;  for  instance,  in  an- 
other suit,  though  between  the  same  parties,  where  a  ques* 
tion  should  arise  whether  the  plaintiff  held  at  a  rent 
of  £170  in  the  one  case,  or  was  married  in  the  other 
case,  it  could  not  be  held  that  the  recitals  in  the  bond 
were  conclusive  evidence  of  these  facts.  Still  less  would 
matter  alleged  in  the  instrument,  wholly  immaterial  to  the 
contract  therein  contained;  as  for  instance,  suppose  an 
indenture  or  bond  to  contain  an  unnecessary  description 
of  one  of  the  parties  as  assignee  of  a  bankrupt,  overseer 
of  the  poor,  or  as  filling  any  other  character,  it  could 
not  be  contended  that  such  statement  would  be  conclu- 
sive on  the  other  party,  in  any  other  proceeding  between 
them. 

The  statement  in  the  deed  in  question,  the  agreement  of 
1837,  we  are  strongly  inclined  to  think  is  of  the  latter 
description,  so  far  as  relates  to  the  land  in  question.  The 
ownership  of  Mr.  BuUer  in  that  land,  amongst  others,  is 
recited  by  comparing  the  deed  with  the  plan ;  but  the  adit 
does  not  go  through  that  particular  land,  and  the  language 
of  the  deed  does  not  expressly  confine  the  right  to  use  the 
adit  for  the  purposes  of  the  lands  so  described  only,  or  the 
obligation  to  repair  it,  through  those  lands ;  and  the  adit. 
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Exek.  of  Piea9,  in  the  deed  itself^  is  described  as  going  to  the  Wheal  Betsey 
^  •  ^  only.  But  whether  the  recital  as  to  the  lands  in  question 
in  this  action  be  immaterial  or  not^  for  the  reasons  above 
given,  we  think  that  the  statement  in  the  deed  and  plans, 
though  under  seal,  and  evidence  of  ownership,  is  not  con- 
clusive in  this  case ;  and  we  have  no  doubt,  that  if  it  be 
not  conclusive,  the  evidence  of  the  circumstances  under 
which  such  admission  was  made,  was  admissible,  upon  the 
ground  already  stated  by  the  Court  in  the  course  of'  the 
argument.  That  evidence  in  no  way  contradicts  the  deed : 
it  does  not  shew  that  such  admission  was  not  made,  nor 
does  it  propose  to  alter  it ;  but  tends  to  prove  that  the  ad- 
mission therein  contained  was  inconsiderately  made,  and 
is  not  entitled  to  weight  as  a  proof  of  the  truth  of  the  fad 
which  it  is  used  to  establish. 


The  rule  therefore  must  be  discharged. 

Rule  discharged. 


The  Grand  Junction  Railway  Company  t;.  Whits. 
April  28.       m 
By  the  183rd      1 RESPASS  for  breaking  and  entering  a  close  of  the  plain- 

Grand  Junrtlon  *^^*>  situate  in  the  parish  of  Eccleshall,  in  the  county  of  Staf- 

Sr'iJIf7  ^^      ^^^^f  *li**  18  to  say,  a  certain  close  called  the  Grand  Junction 

(O    Will.    4y    C. 

xzziT.)  it  it  en-  Railway,  and  breaking  down  certain  gates  and  fences,  &c. 
owners  and  ^     of  the  plaintiffs,  then  being  in  the  said  close,  whereby  &c. 

occupiers  of 
lands  through 

which  the  railway  should  be  made  ("except  in  cases  in  which  the  company  should,  at  their 
own  expense,  have  made  communications  from  the  land  on  the  one  side  of  the  railway  to  the 
land  on  the  other  side  thereof,  according  to  any  agreement  with  any  owner  or  occupier  thereof, 
or  according  to  the  provisions  of  the  act"),  at  all  times  for  the  purpose  of  occupying  the  said 
land,  without  payment  of  toll,  might  pass  and  re-pass  directly  over  and  across  such  parts  of' 
the  railway  as  should  be  made  in  or  upon  their  respective  lands.  The  186th  section  prohibited 
all  persons,  except  the  company  and  their  servants,  from  crossing  the  railway,  '*  except  only 
directly  crossing  the  same  at  places  to  be  appointed  for  that  purpose,  for  the  necessary  occnpa> 
tion  of  the  respective  lands  through  which  the  said  railway  should  pass."  And  by  the  180th 
section,  in  case  of  dispute,  the  company  are  to  make  such  communication  as  two  or  more  jus- 
tices of  the  peace  shall,  upon  the  application  of  any  owners,  &c ,  judge  necessary  and  appoint : 
— Held,  that  until  the  company  had  made  a  communication,  the  owners  of  severed  lands  had  a 
right  to  cross  the  railway  at  any  part  within  their  respective  lands. 
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Plea^  that  the  said  close  and  railway  in  which  &c.^  in  Exch.  of  Pleat, 
the  declaration  mentioned,  is  part  of  a  certain  railway  ^  ^^'  . 
called  the  Grand  Junction  Railway,  which  said  railway  was  Grand 
made  and  formed  under  and  by  the  authority  and  subject  Railway  Co. 
to  the  provisions  of  a  certain  act  of  Parliament,  to  wit,  an  whitb. 
act  passed  in  the  third  year  of  the  reign  of  his  late  Ma« 
jesty,  intituled  ''An  Act  for  making  a  Railway  from  the 
Warrington  and  Newton  Railway  at  Warrington,  in  the 
county  of  Lancaster,  to  Birmingham,  in  the  county  of 
Warwick,  to  be  called  the  Grand  Junction  Railway ;"  and 
that  before  and  at  the  said  several  times  when  &c.,  in  the 
said  declaration  mentioned,  he  the  defendant  was  the 
occupier  of  a  certain  close  or  land  through  and  over  which 
the  said  railway  was  made  and  passed,  and  which  said 
close  or  land  had  been  and  was  by  the  said  railway  severed 
and  divided  into  two  parts,  one  part  thereof  being  on  the 
west  side  of  the  said  railway,  and  the  other  part  on  the 
east  side  thereof;  and  the  defendant  says,  that  the  plaintiffs 
(the  said  Grand  Junction  Railway  Company)  not  having, 
after  the  said  severance  and  division  of  the  said  close  or 
land,  at  their  own  expense,  made  a  communication  from 
the  said  part  of  the  said  close  or  land  lying  on  the  west 
side  of  the  said  railway,  to  the  said  part  of  the  said  close 
or  land  lying  on  the  east  side  thereof,  according  to  any 
agreement  with  any  owner  or  occupier  of  the  said  close  or 
land,  or  according  to  the  provisions  of  the  said  act  in  this 
plea  above  mentioned,  he,  the  defendant,  as  such  occupier 
of  the  said  close  or  land,  at  the  said  several  times  when  &c., 
for  the  purpose  of  occupying  the  said  close  or  land,  did 
pass  from  the  said  part  of  the  said  close  or  land  of  the  de- 
fendant, lying  on  the  west  side  of  the  said  railway,  directly, 
and  not  otherwise,  over  and  across  the  said  close  and  rail- 
way in  which  &c.,  in  such  part  thereof,  and  such  part  only, 
as  had  been  made  in  and  upon,  and  then  ran  through  the 
said  close  or  land  of  the  defendant,  unto  and  into  the  said 
part  of  the  said  close  or  land  of  the  defendant  lying  on  the 
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Exch.  of  PUiu,  east  side  of  the  said  railway^  the  passage  upon  or  along  the 
^  ^^*  -.  said  railway  not  being  thereby,  or  by  consequence  thereof^ 
Grand  in  any  way  hindered  or  obstructed,  nor  the  same,  or  the 
Railway  Co.  works  Connected  therewith,  in  any  way  damaged,  as  he,  the 
WhTtE'  defendant,  lawfully  might ;  and  in  so  doing,  the  defendant, 
with  his  feet  in  walking,  unavoidably  a  little  trod  down, 
trampled  upon,  consumed,  and  spoiled  the  said  grass  of 
the  plaintiffs  then  growing  and  being  in  the  said  close  and 
railway  in  which  &c.,  in  such  part  thereof  as  had  been  made 
in  and  upon  the  said  close  or  land  of  the  defendant  as  afore* 
said  'y  and  because  the  said  gates,  and  the  said  hedges  and 
fences,  had  been  wrongfully  set  up  and  erected,  and  were 
then  erected,  standing,  and  being  in  and  across  the  said 
part  of  the  said  close  and  railway  in  which  &c.,  which  had 
been  made  in  and  upon  the  said  close  or  land  of  the  de- 
fendant, so  that  without  forcing  and  breaking  open  the 
said  gates,  and  breaking  down,  prostrating,  and  destroying 
the  said  hedges  and  fences  respectively,  the  defendant 
could  not  then  go,  pass,  and  re-^pass,  in  the  said  part  of  the 
said  railway  and  close  in  which  &c.,  over  and  across  the 
said  close  and  railway  in  which  &c.,  as  he  of  right  ought 
to  have  done  on  the  occasions  aforesaid,  he,  the  defendant, 
at  the  said  several  times  when  &c.,  in  the  declaration 
mentioned,  in  order  to  remove  the  said  obstruction,  did 
break  and  force  open  the  said  gates,  and  thereby  did  un* 
avoidably  a  little  damage  and  spoil  the  same,  and  did 
break  down,  prostrate,  and  destroy  the  said  hedges  and 
fences  respectively  in  the  declaration  mentioned,  and  re-^ 
moved  the  said  gates,  and  the  materials  of  the  said  hedges 
and  fences,  to  a  proper  and  convenient  distance,  and  there 
left  the  same  for  the  use  of  the  plaintiffs,  doing  no  unne- 
cessary  damage  to  the  plaintiffs  on  those  occasions,  which  are 
the  same  alleged  trespasses  in  the  declaration  mentioned. 
Special  demurrer,  assigning  for  causes,  that  it  is  not 
alleged,  and  does  not  appear  in  the  said  plea  with  sufBcient 
or  any  certainty,  that  any  application,  request,  or  notice 
was  made  or  given  by  or  on  behalf  of  the  defendant,  or 
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any  other  person^  to,  or  to  any  one  on  the  behalf  or  the  Sxck,  qf  PUat, 

account  of,  the  plaintiffs,  or  to  any  justices  of  the  peace,    ^  ^^^'  . 

that  any  such  communication  as  in  the  said  plea  alleged       Grand 

was  desired,  or  was  necessary  or  convenient  to  the  defen^   Railway  Co. 

dant  as  such  occupier  as  therein  mentioned,  or  to  the       wuTtb 

occupier  or  owner  of  any  estate  or. interest  in  the  said 

lands  therein  mentioned,  or  any  part  thereof;  nor  is  it 

alleged,  nor  does  it  appear  thereby  with  such  certainty  as 

aforesaid,  that  any  such  communication  as  therein  alleged 

was  desired,  or  was  necessary  or  convenient  as  aforesaid, 

at  any  or  what  time,  or  that  the  plaintiffs,  or  any  one  on 

their  behalf,  had  any  notice  thereof,  or  reason  to  believe  the 

same ;  nor  is  it  alleged,  nor  does  it  appear  thereby  with 

such  certainty  as  aforesaid,  what  are  the  said  provisions  of 

the  said  act  in  the  said  plea  mentioned,  or  how  the  plain- 

tiflb  have  not  complied  with  such  provisions,  or  whether  the 

defendant  has  so  complied,  or  in  what  manner  or  respect. 

— Joinder  in  demurrer. 

The  plaintiffs'  points  were — ^That  the  plea  is  not  war- 
ranted by  the  188rd  section  of  the  Qrand  Junction  Railway 
Act,  or  any  other  clause  thereof,  and  also  that  it  is  bad  for 
the  objections  specially  assigned  as  causes  of  demurrer. 

The  defendant's  points  were — ^That  it  is  quite  immate- 
rial whether  any  such  request  or  notice,  as  stated  in  the 
grounds  of  demurrer,  was  made  or  given  either  to  the  plain* 
tiffs  or  to  two  justices,  and  that  the  18Srd  section  of  theBAil- 
way  Act  applies  whenever  in  fact  no  road  or  communication 
has  been  made,  either  by  agreement  or  upon  the  award  of 
the  two  justices.  Also,  that  the  act  referred  to  being  a 
public  act,  it  was  unnecessary  to  set  out  the  provisions 
of  it  with  more  particularity  than  has  been  used  in  fact. 

Cowlinff,  in  support  of  the  demurrer. — ^The  plea  is 
bad,  for  the  reasons  alleged  as  causes  of  demurrer.  The 
defendant  relies  upon  the  183rd  section  of  the  Qrand 
Junction  Bailway  Act,  by  which  it  is  enacted,  "that  it 
shall  be  lawful  for  the  respective  owners  and  occupiers  of 


WUITB. 
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Exeh.  ^  Pieatt  lands  througli  which  the  said  railway  shall  be  made^  and 

.   ^°y'  -     their  respective  servants  and  workmen^  (except  in  cases  in 

Grand       which  the  said  company  shall^  at  their  own  expense^  have 

Railway  Co.  made  communications  from  the  land  on  the  one  side  of 
the  said  railway  to  the  land  on  the  other  side  thereof^  ac- 
cording to  any  agreement  with  any  owner  or  occupier 
thereof^  or  according  to  the  provisions  of  this  act)^  at  all 
times^  for  the  purpose  of  occupying  the  same  land^  and 
without  payment  of  any  toll,  to  pass  and  re-pass,  and  to 
lead  and  conduct  any  horse,  mule,  or  ass,  cow  or  other 
cattle,  sheep,  swine,  or  other  beast,  directly  (but  not  other- 
wise) over  and  across  such  parts  (and  such  part  only) 
of  the  said  railway  as  shall  be  made  in  or  upon  their 
respective  lands,  provided  that,  by  so  doing,  or  by  conse- 
quence thereof,  the  passage  upon  or  along  the  said  railway  be 
not  in  any  way  hindered  or  obstructed,  or  the  same  or  the 
works  connected  therewith  be  not  in  any  way  damaged.'' 
That  clause  does  not  authorize  the  owners  of  lands  to  break 
down  the  fence,  and  cross  the  railway,  except  at  places 
appointed  for  that  purpose,  and  except  for  the  necessary 
occupation  of  the  lands.  Now  here  it  does  not  appear 
that  the  defendant  was  the  owner,  or  had  any  interest  in 
the  land,  at  the  time  the  rail-road  was  made;  nor  does 
it  appear  that  there  was  any  necessity  for  the  way,  or 
any  request  to  have  a  road  made.  It  may  be  said  to  be  a 
hardship  that  the  landowner  should  have  no  road  to  his 
land,  but  the  78th  section  provides  for  all  damage  occasioned 
by  the  land  being  separated.  The  company  having  paid 
both  for  the  land  and  the  damage  done  by  the  severance, 
would  naturally  conclude  that  there  was  no  incumbrance  on 
the  land  conveyed,  viz.  that  a  road  was  to  be  claimed  over 
it  by  the  vendor.  This  is  confirmed  by  the  language  of 
the  form  of  conveyance  given  in  section  63.  The  com- 
pany having  bought  the  land  on  which  the  raihroad  was 
constructed,  and  fenced  it,  it  is  devoted  to  the  purposes  of 
the  railroad,  and  cattle  are  prohibited  from  being  upon  it. 
The  186th  section  prohibits  all  persons,  under  a  penalty  of 
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£10^  from  usiDg  the  railway  as  a  passage  for  horses  or  Enh,  of  Pieat, 
other  cattle^  "  except  only  in  crossing  the  same  as  afore-    ^  ^     ^ 
said,  at  places  to  be  appointed  for  that  purpose,  for  the       Grand 

i*  .1      ^  ^1  ^-11         Junction 

necessary  occupation  as  aforesaid  of  the  respective  lands  Railway  Co. 
through  which  the  said  railway  shaU  pass;''  and  the  187th  whitb. 
section  imposes  a  penalty  of  40s.  on  any  person  travelling 
on  the  railway  on  foot,  without  the  consent  of  the  com- 
pany, "  except  the  respective  occupiers  of  lands  through 
which  the  said  railway  shall  pass,  and  their  respective  ser- 
vants, in  passing  as  aforesaid  directly  across  the  same  as 
hereinbefore  authorized/'  Those  sections  must  be  read 
together,  and  prohibit  all  persons  from  using  the  railway 
as  a  passage,  except  at  the  places  appointed.  [Aldersan,  B. 
— According  to  that  argument,  if  the  company  did  not 
choose  to  appoint  any  place,  a  party  could  never  cross  the 
railway  at  all.]  By  the  180th  section  the  company  are 
directed,  when  the  railway  is  laid  out,  forthwith  to  make 
and  maintain  gates,  bridges,  arches,  culverts,  fences,  and 
passages,  over,  under,  or  by  the  side  of,  or  leading  to  or 
fit>m  the  railway,  of  such  dimensions  and  in  such  manner 
as  two  or  more  justices  shall,  upon  the  application  of  the 
owner,  lessee,  or  tenant  of  any  lands,  &c.,  judge  necessary 
and  appoint,  (in  case  there  shall  be  any  dispute  about  the 
same),  for  the  use  of  the  owners  or  occupiers  of  the  re- 
spective lands  through  or  over  which  such  railway  shall  be 
made.  Under  this  section,  if  the  company  do  not  make 
the  gates,  &c.,  forthwith,  on  the  order  of  the  justices,  the 
applicant  may  make  them  himself,  and  charge  the  ex- 
pence  to  the  company.  That  gives  ample  protection  to  the 
kndowner.  [Parke,  B. — The  question  is,  who  is  to  take 
the  initiative  step — whether  the  party  is  to  do  so,  or  the 
company,  and  whether  the  party  is  not  to  wait  until  the 
communication  is  made,  and  then  apply  to  the  magis- 
trates if  he  is  dissatisfied.]  The  determination  of  the  ma- 
gistrates is  the  condition  for  the  party  to  proceed.  How 
are  the  company  to  ascertain  where  the  road  is  wanted?  [Al* 
derson,  B. — It  would  be  very  easy  to  make  the  inquiry  when 
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£jr6i.  rf  Pleas,  the  Uuid  was  oonyeyed.]  For  all  that  appears,  that  may  have 
^  ^  ^  been  done  in  this  case.  [Lord  Abinger,  C.  B. — When  the 
Grand  company  have  once  made  a  communication,  either  by  agree- 
Railwat  Co.  ment  or  by  the  award  of  two  justices,  the  owner  of  the  land 
White,  ^*^  ^^  right  to  any  other.  Parke,  B. — And  if  they  were  not 
bound  to  make  one,  they  might  have  shewn  that  by  way  of 
reply.]  The  181st  section  contemplates  the  possibility  of 
the  gates,  &c.,  being  insufficient  for  the  occupation  of  the 
land,  and  enables  the  landowners,  after  giving  notice  to 
the  company,  to  erect,  by  consent  of  the  justices,  other 
gates  and  communications  at  their  own  expense.  The 
182nd  section  also  empowers  the  landowners  to  require  the 
land  to  be  fenced  off  from  the  railway  at  the  expense  of 
the  company,  instead  of  requiring  gates,  &c.,  and  gives 
the  same  power  to  the  justices  over  the  fences  as  is  given 
by  the  181st  section  over  the  gates  or  communications, 
and  authorizes  the  company  to  fence  it  off,  if  no  request 
to  have  gates  erected  is  made,  and  the  company  choose 
fences  instead  of  gates;  but  in  either  case,  if  the  landowners 
require  one  or  more  gates,  &c.,  they  have  the  same  power 
of  enforcing  them  as  is  given  by  section  180.  The  183rd 
section  was  intended  to  give  an  exemption  firom  toll  in  cases 
where  the  cattle  would  pass  over  the  railroad  itself,  and 
therefore  is  principally  pointed  to  cases  where  the  railroad 
is  on  a  level  or  nearly  so,  and  gates  only  are  made  at  the 
expense  of  the  company,  and  a  passage  only  is  required  to 
be  appointed  by  the  justices,  and  no  further  communica- 
tion is  requested  by  the  landowners.  That  appears  from 
the  marginal  note  and  the  exception,  which  latter  excepts 
cases  where  communications  shall  be  made  at  the  expense 
of  the  company, — obviously  meaning  where  something 
else  has  been  done  than  merely  erecting  gates;  but  it  does 
not  say  expressly  "in  all  cases''  it  shall  be  lawful  to  pass 
and  repass,  nor  does  it  apply  to  cases  of  railways  not 
being  nearly  level,  in  which  case  there  could  be  no  such 
crossing.  If  it  had  said  distinctly  ''in  all  cases,''  it 
would  have  contradicted  the  former  sections;  but  reading 
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it  as  the  plaintiffs  contend,  it  reconciles  and  is  consistent  Exch.  of  Pieat, 
with  all,  and  means  that  where  gates  have  been  directed     ^  ^  '  . 
to  be  made,  or  where  places  have  been  made  for  crossing.        Grand 
with  or  without  the  erection  of  gates,  and  no  other  commu-    railway  co. 
nication  is  made,  the  landowners  may  pass  without  payment       white. 
of  toll.  But  in  this  plea  there  is  no  averment  of  the  railway 
being  on  a  level  with  the  land,  or  of  any  appointment  by  the 
justices,  or  of  any  request  to  make  gates  or  fences.  On  the 
contrary,  it  is  rather  to  be  assumed  that  the  company  had 
thought  proper,  under  section  182,  to  make  both  the  gates 
and  fences.    The  plea  justifies  the  destruction  of  fences  as 
well  as  gates.     Even  if  the  communication  were  made  at  a 
great  expense,  yet  if  it  were  not  made  by  agreement  or 
under  the  order  of  two  justices,  the  party,  according  to 
what  is  contended  for  on  the  other  side,  might  still  break 
down  the  fences ;  and  if  there  is  no  fence,  how  is  the  pub- 
lic to  be  protected  ? — ^The  plea  is  therefore  bad. 

Crampian,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — It  is  a  rule  well  understood,  that  if 
a  party  seeks  to  avail  himself  of  a  particular  clause  in  an  act 
of  Parliament,  which  contains  an  exception  or  proviso,  that 
exception  ought  to  be  negatived  by  him.  But  here  the 
defendant  has  made  a  complete  defence  under  one  clause ; 
and  if  the  case  comes  within  an  exception  or  proviso  in 
another  clause,  it  was  for  the  company  to  shew  that.  The 
iutention  of  the  act  was,  that  the  railway  should  be  made 
without  detriment  to  individuals,  and  by  it  the  company 
are  bound  to  make  communications;  if  they  do  so,  and 
the  owner  of  the  land  is  dissatisfied,  he  may  go  before  a 
magistrate,  and  get  his  determination  as  to  what  ought  to 
be  the  proper  communication.  If  the  company  make  no 
communication  at  all,  a  party  may  go  over  the  railway 
where  he  pleases ;  but  if  they  make  one  which  he  disap- 
proves of,  then  he  cannot  cross  at  any  other  place,  but 
must  go  before  a  magistrate.    The  necessity  for  going  be- 
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Exeh.  ^  Pieai,  fore  a  magistrate  does  not^  however^  arise  so  long  as  the 


1841. 


Grand 

Junction 

Railway  Co. 

White. 


company  refose  to  make  any  communication, 
opinion,  therefore,  that  the  plea  is  good. 


I  am  of 


Parke,  B. — I  entirely  agree  with  my  Lord  Chief  Baron. 
The  plea  brings  the  case  completely  within  the  ISSrd 
section,  which  is  clear  and  intelligible.  [His  Lordship 
read  the  section.]  That  section  comes  by  way  of  proviso 
on  the  preceding  sections,  and  gives  the  occupier  of  the 
land  for  the  time  being  (not  the  occupiers  of  the  land  pre- 
viously) the  right  of  passing  across  the  railway  from  one 
part  of  a  close  separated  by  the  railway  to  another,  pro- 
vided he  does  not  do  so  in  such  a  manner  as  to  impede  the 
passage  upon  it,  and  provided  also  that  the  company  have 
not  made  a  communication ;  and  in  order  to  compel  them 
to  do  what  is  necessary  for  that  purpose,  a  right  is  given 
by  the  act  to  the  occupier  of  the  adjacent  lands,  to  go 
across  the  railway  until  one  is  made.  Such  appears  to  me 
to  be  the  grammatical  construction  of  this  section.  Then 
the  186th  section  must  be  qualified ;  it  is  impossible  to 
take  the  words  of  it  literally,  for  it  imposes  a  penalty  on 
all  persons  using  the  railway  as  a  passage  for  horses  or 
cattle,  except  in  crossing  the  same  "  at  the  places  to  be 
appointed  for  that  purpose  for  the  necessary  occupation  of 
the  respective  lands  through  which  the  railway  shall  pass.'' 
Now  it  is  clear,  from  other  parts  of  the  act,  that  these  par- 
ties would  have  a  right  to  pass  with  cattle  over  the  railway, 
if  no  regular  place  of  transit  for  them  were  to  be  appointed ; 
and  in  order  to  make  sense  of  this  186th  section,  the  ex- 
pression, *'  places  to  be  appointed,''  must  be  understood  and 
read  with  the  addition — ''when  such  places  shall  be  ap- 
pointed." Without,  however,  going  further  into  that  subject 
it  is  sufficient  for  us  at  present  to  say,  that  the  case  comes 
within  the  183rd  section ;  and  if  it  would  be  an  answer  to 
this  plea  (which  I  do  not  think  it  would)  to  reply  that  a 
requisition  should  have  been  made  by  the  party  to  the 
company  to  make  a  communication,  that  is  a  matter  of 
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reply,  which  should  have  come  from  the  other  side ;  but  it  Arc*.  cfPieaa, 

1841 
is  muieeeissary  to  decide  that  point  at  present,  as  onr  - 

jttdgmeittia  founded  on  this,  that  this  defandant  had  a  right       ^^*^"^n 

to  pass  across  the  railway  from  his  property  on  one  side  of   Railwat  co. 

it  to  that  which  was  on  the  othar.  White. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  183rd 
section  gives  to  parties  in  the  situation  of  this  defendant, 
a  general  power  of  going  over  the  railway  where  they 
please,  until  the  Company,  by  an  exercise  of  the  power 
vested  in  them  by  the  act  for  the  purpose,  restrain  their 
right  of  doing  so  to  a  particular  place. 

Judgment  for  the  defendant. 


GiBBS  V.  Pike  and  Another.  ^    .,  ^^ 

CJprtl  28. 

ASE. — ^The  declaration  stated,  that  after  the  passing  of  where  a  statute 

a  certain  act  of  Parliament,  to  wit,  au  act  made  and  passed  sesflloTof  Par- 

in  the  first  and  second  years  of  the  reign  of  her  Majesty  **""*°„^^*^n 

Queen  Victoria,  intitided  "An  Act  for  abolishing  Arrest  one  year  of  a 

reign  but  is 

on  Mesne  Process  in  Civil  Actions,  except  in  certain  cases;  conUnued  into 

for  extending  the  Remedies  of  Creditors  against  the  Pro  ^^ct'tode!"' 

perty  of  Debtors,  and  for  amending  the  Laws  for  the  Relief  J^^^^^^^'^' 

of  Insolvent  Debtors  in  England,^'  and  before  the  commit-  in  botii  years, 

ting  of  the  grievances  by  the  said  C.  A.  Pike  and  Eliz.  described  as  a 

Wells  hereinafter  mentioned,  a  certain  suit  was  and  still  jJ^i^^^JScw^o^f 

is  depending  in  her  Majesty's  High  Court  of  Chancery,  ?Yd**'"*"b 

before  the  Right  Honourable  Henry  Lord  Langdale,  then  years. 

and  still  being  the  Master  of  the  Rolls  in  the  said  Court,  in  ^^  order  of  a  ' 

which  said  suit  the  said  Eliz,  Wells,  and  one  Fanny  Wells  ^^JJe  w»ent 

Freeman,  Richard  Freeman,  Robert  John  Freeman,  and  of  money  into 

_  -rrr.ii.  -r^  .      ^  «  ^  .  n    t^,.         -rrr-M  thC  Baultin  tbc 

James  Wiluam  Freeman,  infants,  by  the  said  Eliz.  Wells,  name  of  tbe 


their  next  friend,  were  plaintiffs,  and  the  said  J.  Gibbs,  Oec^raiTto  t 


the 


and  one  Richard  Freeman,  and  Fanny  Freeman  were  de-  ^'^^it  of  a 

'^  cause  depend- 

ing in  that  Court,  is  aot  an  order  to  which  the  eifSect  of  a  judgment  is  given  by  the  18th  section 
ofl  ft2W.4,G.  110. 

VOL.   VIII.  Q  M.  W, 
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Exeh.  of  PUat,  fendants.     And  whereas  also  heretofore,  and  before  and 


1841. 


at  the  time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  the  said  plaintiff  was  and  still  is  seised  in  his 
demesne  as  of  fee  of  and  in  divers  lands,  tenements,  and 
hereditaments,  with  the  appurtenances,  situate,  lying,  and 
being,  to  wit,  in  the  county  of  Kent :  And  the  plaintiff 
further  saith,  that  after  the  making  of  the  said  act  of  Par- 
liament, and  before  the  committing  of  the  grievances  by 
the  said  C.  A.  Pike  and  Eliz.  Wells  hereinafter  men- 
tioned, and  while  the  said  suit  was  so  depending  in  the  said 
High  Court  of  Chancery  as  aforesaid,  to  wit,  on  the  11th 
day  of  June,  in  the  year  1840,  by  a  certain  order  of  the 
said  Right  Honourable  Henry  Lord  Langdale,  in  the  said 
suit,  bearing  date  the  day  and  year  last  aforesaid,  after 
reciting  &c.,  the  said  Bight  Honourable  Henry  Lord  Lang- 
dale  did  order  that  the  said  defendant  J.  Gibbs,  (meaning 
thereby  the  said  plaintiff),  should  within  a  month  from 
that  time  pay  into  the  Bank,  with  the  privity  of  the  Ac- 
countant-General  of  that  Court,  to  the  credit  of  the  said 
cause,  the  sum  of  1,404/.  28.,  admitted  by  the  answer  of 
the  said  defendants,  the  said  John  Gibbs  and  Richard 
Freeman,  to  have  been  the  amount  of  the  proceeds  of  the 
sale  of  the  trust  fund  of  1,637/.  Ss.  6rf.  £3  per  cent.  Conso- 
lidated Bank  Annuities,  received  by  the  said  defendant 
the  said  John  Gibbs ;  and  it  was  ordered  that  such  sum  of 
1,404/.  28,,  when  so  paid  into  the  Bank,  should  be  laid  out 
in  the  purchase  of  Bank  £3  per  cent.  Annuities,  in  the 
name  and  with  the  privity  of  the  said  Accountant-General, 
in  trust  in  the  said  cause,  and  he  was  to  declare  the  trust 
thereof  accordingly,  subject  to  the  further  order  of  the  said 
Court,  and  for  the  purposes  aforesaid  the  said  Accountant- 
General  was  to  draw  on  the  Bank  according  to  the  form 
prescribed  by  the  act  of  Parliament,  and  the  general  rules 
and  orders  of  the  said  Court  in  that  case  made  and  provided; 
and  upon  such  payment  as  aforesaid,  it  was  ordered  that  the 
said  defendant,  J.  Gibbs,  should  be  at  liberty  to  apply  to 
have  a  certain  bond  delivered  up ;  and  the  said  J.  Gibbs  in 
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fact  salth,  tliat  after  the  makine:  of  the  said  order  of  the  said  SmU.  of  puat. 
Bight  Honourable  Henry  Lord  Langdale,  they,  the  said  C.     ^  '  ^ 


A.  Pike  and  Eliz.  Wells,  well  knowing  the  premises,  and  well        <3ibb8 
knowing,  as  the  fact  was  and  is,  that  the  said  order  was  not        Pike. 
a  decree  or  order  of  a  Court  of  Equity  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses,  were  payable  to 
any  person  within  the  said  act  of  Parliament,  or  the  intent  « 

and  meaning  thereof,  but  contriving  and  intending  to  op- 
press, harass,  and  aggrieve  the  said  J.  Gibbs,  and  to  prevent 
him  firom  disposing  of  any  part  of  the  said  lands,  tenements, 
and  hereditaments,  with  the  appurtenances,  of  him  the  said 
J.  Gibbs,  and  to  deprive  him  thereby  of  the  means  of  pay-» 
ing  the  said  sum  of  1,404/.  28.,  in  the  said  order  specified, 
and  satisfying  the  said  order,  and  to  injure  and  prejudice 
him  in  his  credit  and  circumstances,  to  wit,  on  the  8rd 
day  of  July,  1840,  wrongftilly,  maliciously,  oppressively, 
and  unlawfully,  and  under  colour  and  pretence  of  the  said 
last-mentioned  act  of  Parliament,  left,  and  caused  and 
procured  to  be  left,  with  the  senior  Master  of  the  Court  of 
Common  Pleas  at  Westminster,  a  certain  memorandum  or 
minute  in  writing,  containing  the  name  and  the  usual  or  last 
known  place  of  abode,  and  the  title,  trade,  or  profession  of 
the  said  J.  Gibbs,  (the  said  plaintiff),  whose  estate  was  in- 
tended to  be  affected  thereby,  and  the  Court,  and  the  title 
of  the  cause  in  which  such  order  was  obtained  and  made, 
and  the  date  of  such  order,  and  the  amount  of  the  moniea 
thereby  ordered  to  be  paid,  and  which  same  particulars 
contained  in  the  said  memorandum  or  minute  so  left  and 
caused  and  procured  to  be  left  by  the  said  C.  A.  Pike  and 
Elizabeth  Wells  as  aforesaid,  was,  by  such  leaving  as  afore- 
said, and  by  and  through  the  wrongful,  malicious,  and  un- 
lawftil  procurement  of  the  said  C.  A.  Pike  and  Elizabeth 
Wells,  forthwith  entered  in  a  book  by  the  said  senior 
Master  of  the  Court  of  Common  Pleas,  according  to  the 
provisions  of  the  said  act  of  Parliament,  as  and  for  a  me- 
morandum or  minute  in  writing  of  a  decree  or  order  of  a 
Court  of  Equity,  whereby  a  sum  of  money,  or  certain  costs, 

q2 
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Back,  qf  Pim$,  chargBBg  and  expenses  were  payable  to  a  person  widiin  the 
^   ^^^*  .     said  act,  wherebfj  after  such  entrjr  by  the  said  senior 
61BBS        Master  of  the  Court  of  Common  Pleas  as  aforesaid  had 
PiKB.        been  made  as  aforesaid,  it  then  and  there  appeared  from 
and  <m  thefiMe  of  such  entry  in  the  said  book  as  aforesaid, 
that  the  said  order  so  made  by  the  said  Bight  Honourable 
•  Henry  Lord  Langdale,  so  being  the  Master  of  the  Bolls  as 

aforesaid,  was  an  order  within  the  intent  and  meaning  of 
the  said  act  of  Parliament;  that  is  to  say,  an  order  of  a 
Court  of  Equity  whereby  the  said  sum  of  1,404/.  2».  was 
payable  to  the  said  Elizabeth  Wells  and  tiie  other  plain- 
ti£h,  [naming  them],  and  had  the  effect  of  a  judgment  in 
a  superior  Court  of  Common  Law,  affecting  the  said  lands, 
tenements,  and  hereditaments  of  the  said  John  Oibbs,  and 
that  the  said  Elizabeth  Wells  and  the  other  plaintiffs 
[naming  them]  were  thereby  to  be  deemed  judgment- 
creditors,  within  the  meaning  of  the  said  act :  By  means 
of  which  said  several  premises,  and  by  reason  of  the  said 
order,  from  such  entry  so  made  as  aforesaid,  appearing  and 
purporting  to  have  the  effect  of  a  judgment  i^ainst  the  said 
J.  Gibbs,  and  so  affecting  the  said  lands,  tenements,  and 
hereditaments  of  the  said  J.  Gibbs  as  aforesaid,  by  such 
wrongftil,  malicious,  and  unlawful  procurement  of  the  said 
C.  A.  Pike  and  the  said  Elizabeth  Wells  as  aforesaid,  he  the 
said  J.  Gibbs  has  been  hindered  and  jMrevented  from  selling 
and  diBpodng  of  certain  lands,  tenements,  and  heredita- 
ments of  him  the  said  J.  Gibbs,  which  he  otherwise  might 
and  would  have  sold  and  disposed  of  for  divers  large  prices 
and  sums  of  money,  for  the  purpose  of  paying  the  said  sum 
of  1,404/.  2s.  in  the  said  order  mentioned,  and  satisfying 
the  said  order. 

Special  demurrer,  assigning  for  causes,  that  the  order 
in  the  declaration  mentioned  appears  on  the  face  of  the 
declaration  to  be  an  order  within  the  said  act  of  Parlia- 
ment, and  the  intent  and  meaning  thereof;  and,  there- 
fore that  no  sufficient  cause  of  action  is  shewn  against 
the  defendants ;  that  it  does  not  appear  with  sufficient 
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certainty  when  the  act  of  Parliainent  in  the  declaration  Et^^Pka$i 
first  mentioned  was  made  or  passed;  and  Sar  that  the 
declaration  should  have  averred  (if  such  were  the  fiict)  that 
the  said  act  of  Parliament  was  made  and  passed  in  a  ses- 
sion of  Parliament,  held  in  the  first  and  second  years  of 
the  reign  of  her  said  Migesty. 

Hayes,  in  support  of  the  demurrer. — ^The  statement  in 
the  commencement  of  the  declaration,  that  the  act  was 
made  and  passed  in  the  first  and  second  years  of  the 
reign  of  her  Majesty  Queen  Yictoriaj  is  clearly  wrong. 
In  Rex  V.  Biers  {a),  it  was  held  that  a  statute  passed  in  a 
session  of  Parliament,  begun  in  the  second  and  continued 
in  the  third  year  of  a  king's  reign,  must  not  be  pleaded  as 
passed  in  the  second  and  third  years  of  the  reign.  There 
Patieson,  J.,  said,  ''A  correct  mode  of  statement  is  followed 
in  the  act  for  the  further  amendment  of  the  law,  8  &4  Will.  4^ 
c.  42,  s.  16,  which  refers  to  '  the  statute  passed  in  the  ses- 
sion of  Parliament  held  in  the  eighth  and  ninth  years  of 
the  reign  of  King  William  the  Third.' "  That  case  was 
decided  on  the  authority  of  Langley  v.  Haynes  (6),  and  is 
directly  in  point. — The  Court  then  called  on 

Piatt  to  support  the  declaration. — As  to  Langley  v. 
Haynes,  the  declaration  there  recited  that  the  statute  was 
made  the  2nd  of  November,  in  the  2nd  and  8rd  of  Edw.  6, 
and  the  Court  held  that  that  day  could  not  be  in  two  years 
of  the  reign;  but  that  is  plainly  distinguishable  from  the 
present  case.  Where  a  statute  has  passed  in  a  session  of 
Parliament  which  began  in  one  year  of  the  reign  and 
continued  to  another,  it  has  been  usual  to  describe  it  as  of 
both  years.  Lord  Mansfield,  C.  J.,  in  Ramn  v.  Green  {c), 
recognised  that  method  of  describing  statutes.  He  says, 
"In  some  reigns,  as  in  Car.  2  &  Geo.  2,  it  happens  that 
the  Parliament  meets  in  one  year  of  the  reign,  and  conti- 

(a)  1  Ad.  &  £1L  327 ;  3  Nev.  &  M.  475. 
(6)  Moore,  302 ;  Hawk.  P.  C.  b.  2,  c.  25,  s.  104.  (c)  Cowp.  474. 
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Eieh.  o/  Pkas,  nues  during  part  of  the  next  year.  In  that  case  the 
method  is  to  intitule  the  acts  passed^  of  both  years  {a)" 
[Parke,  B. — ^That  must  mean  that  a  statute  may  be  stated 
to  have  been  made  and  passed  in  a  session  held  in  both 
years^  but  it  is  clearly  inaccurate  to  state  the  statute  to 
have  passed  in  two  years^  because  all  acts  take  effect  from 
the  time  of  receiving  the  royal  assent^  unless  otherwise 
provided  for.  There  can  be  no  doubt  that  this  statute  is 
inaccurately  described.] 

Lord  AbingeBj  C.  B. — ^The  cases  cited  are  authorities  to 
shew  that  the  objection  is  a  valid  one,  and  that  the  vari- 
ance is  fatal.  With  respect  to  the  other  point,  it  appears 
to  me  that  the  order  of  the  Master  of  the  Bolls,  set  out 
in  the  declaration,  is  not  an  order  within  the  meaning  of 
the  18th  section  of  the  1  &  2  Vict.  c.  110.     Both  parties 

had  better  amend. 

Amendment  accordingly* 

(a)  See  what  Lord  Mansfield  statutes  passed  in  the  joiut  reign 
there  says  as  to  the  description  of     of  Philip  and  Mary. 


Henby  and  Another  t;.  Eabl. 

To  an  action  of  -LJeBT.  The  declaration  stated  the  defendant  to  be  in- 
wid  &L^f  debted  to  the  plaintiff  in  the  sum  of  £12  for  goods  sold  and 
defendant         delivered,  and  in  £12  upon  an  account  stated  between  them* 

pleaded,  except 
Mto  6L\0t.3tL, 

nunquam  indebitatus ;  and  as  to  that  sum,  that  the  plaintiff  ought  not  further  to  maintidn  his 
action,  because  he  says,  that  after  the  causes  of  action  in  the  declaration  mentioned  accrued  to 
the  plaintiff,  and  after  the  commencement  of  the  suit,  he  the  defendant  paid  to  the  plaintiff 
who  then  accepted  and  received  the  same,  a  large  sum  of  money,  to  wit,  5L  I3f.  7iL,  in  full  sa- 
tisfaction and  discharge  of  all  the  causes  qf  action  in  the  declaration  mentioned^  which  relate 
to  the  said  sum  of  52.  10«.  Zd.  To  this  there  was  a  special  demurrer,  assigning  for  cause,  that 
it  was  not  alleged  that  the  payment  was  made  in  satisfaction  and  discharge  of  the  damagea  and 
costs  sustained  by  reason  of  the  causes  of  action  or  the  detention  of  the  debt : — Held,  on  special 
demurrer,  that  the  plea  being  pleaded  to  a  portion  of  the  debt  only,  and  not  to  the  damages 
and  costs  appertaining  thereto,  was  nevertheless  a  good  answer  to  so  much  as  it  was  pleaded 
to,  ahhough  it  was  larger  than  necessary  in  the  concluding  part,  that  not  being  pointed  out  as  a 
ground  of  demurrer. 

Held  also,  that  the  plaintiff  might  sign  judgment  for  any  damage  which  was  not  answered  by 
the  plea. 


SAStEK  tE&M,  4  Vict. 


Plea,  except  as  to  5/.  10*.  8rf.,  nunquam  indebitatus;  £*eh,  o/Pkas, 


mad  as  to  that  sum^  that  the  plaintiffs  ought  not  further 
to  maintain  their  action  thereofj  because  the  defendant  Heney 
Bays^  that  after  the  causes  of  action  in  the  declaration  men*-  Barl. 
tioned  accrued  to  the  plaintiffii,  and  after  the  commence- 
ment of  this  suit,  to  wit,  on  &c.>  he  the  defendant  paid 
to  the  plaintiffs,  who  then  accepted  and  received  the  same> 
a  large  sum,  to  wit,  5L  I8s.  7d.,  in  full  satisfaction  and  dis« 
charge  of  all  the  causes  of  action  in  the  declaration  men- 
tioned which  relate  to  the  said  sum  of  52.  10«.  Sd.^  parcel 
&c.  And  this  the  d^ndant  is  ready  to  verify ;  wherefore 
he  prays  judgment  if  the  plaintiffs  ought  further  to  main* 
tain  their  action  thereof  against  him. 

Special  demurrer,  assigning  for  causes,  that  it  is  not 
alleged  or  stated  in  the  plea,  that  the  payment  therein 
mentioned  to  have  been  made  was  made  or  accepted  in 
satisfaction  and  discharge  of  the  damages  and  costs  sus« 
tained  or  incurred  by  the  plaintiffs,  by  reason  of  the 
causes  of  action  in  the  declaration  mentioned  which  re* 
late  to  the  said  sum  of  5/.  10*.  Sd.,  parcel  &c.,  or  by  rea* 
son  of  the  detention  of  the  said  last-mentioned  sum  of 
money ;  but  on  the  contrary,  the  allegation  is  so  made  ad 
necessarily  to  exclude  the  inference  that  the  payment  was 
made  and  accepted  in  satisfaction  and  discharge  of  the 
said  damages  and  costs.  And  that  the  said  plea  is  bad 
and  informal,  uncertain  and  argumentative,  in  this,  that  it 
does  not  directly  and  positively  allege  that  the  payment 
was  made  and  accepted  in  discharge  of  the  said  damages 
and  costs. — ^Joinder  in  demurrer. 

The  Court  called  on 

Peacock  to  support  the  plea. — It  is  only  necessary  for  a 
plea  to  answer  that  portion  of  the  declaration  to  which  it 
is  pleaded.  This  plea  is  not  pleaded  as  an  answer  to  the 
damages,  but  only  to  that  part  of  the  debt  which  has 
been  paid.   Admitting  that  it  does  not  answer  the  damages 
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Xgeh,  ^  p/cM,  and  oosts^  still  it  ia  a  good  bar  aa  to  the  62.  10».  &f.  to 
which  it  ia  pleaded;  andifthore  be  any  part  of  the  plaintiffs' 
claim  which  is  left  unanswered,  they  may  sign  judgment 
for  that  part  whieh  is  not  answered,  but  it  is  no  ground  of 
demurrer.  K  the  debt  were  payable  at  Lincoln's  Inn  Hall^ 
and  I  were  to  plead  that  I  went  at  the  time  appointed  to 
pay  the  debt,  but  the  plaintiff  was  not  there  to  reeeiye  it, 
that  would  be  an  answer  to  the  damages,  but  not  as  to  the 
non-payment  (^the  debt :  Bjowt  v.  Ywmg  (a) .  [Lord  Abmger, 
C.  B. — ^Tfae  question  on  this  plea  would  be  only  whether 
the  sum  of  52.  lOf.  id.  had  been  paid.  Parke,  B. — ^Your 
plea  is  informal :  it  begins  by  answering  as  to  62.  lOt.  8dL, 
and  then  extends  itself  to  the  damages.]  That  is  not  as- 
signed  as  a  ground  of  demurrer.  CorbettYMwinburne{p)'W9A 
an  action  on  a  bill  of  exchange  for  £176,  and  the  defend* 
ant  pleaded,  as  to  £50,  that  the  plaintiff  ought  not  further 
to  maintain  his  action,  because  after  it  was  commenced  the 
defendant  deliyered  to  the  plaintiff,  and  the  plaintiff  accept- 
ed a  Inll  of  exchange  in  full  satis&ction  and  discharge  of 
the  defendant's  promise  in  respect  of  the  said  sum  of  £60 
and  all  damages  (without  any  allegation  as  to  costs)  sustained 
by  reason  of  the  non-payment  thereof.  The  plaintiff  tra- 
versed the  plea,  and  having  fSsdled  at  the  trial,  it  was  held 
that  he  was  not  entitled  to  judgment  non  obstante  vere- 
dicto. Lord  DBtuman,  C.  J.,  in  deUvermg  the  judgment  of 
the  Court,  said:  ''These  pleas  are  pleaded  in  bar  <tf  the 
fitrther  maintenance  of  the  action,  and  are  not  open  to  the 
objection  injLe  Bret  v.  FapUlan  (<?)....  'Hiey  would  have 
been  good  in  that  form  if  the  transaction  had  been  prior 
to  the  action,  and  they  had  been  pleaded  in  bar  generally; 
and  we  cannot  see  any  reason  why  they  are  not  equally 
good  in  the  same  form  as  a  bar  to  the  Jurther  mainten- 
ance."   The  rule  is  thus  laid  down  in  the  notes  to  the 

(a)  2  B.  &  a  235.  (b)  8  Ad.  &  £11.  673 ;  3  Sey,  &  P.  551. 

(c)  4  £aat,  502. 
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Earl  ofManeheBter  v.  Fak  {a),    ''  If  a  plea  begin  witb  an  Bxck.  of  PUa§^ 

answer  to  the  whole  deeharaiion,  but  in  truth  the  matter    ^   ^     ^ 

pleaded  is  only  an  answer  to  part,  the  whole  plea  is  badj       Hbmrt 

and  the  plaintiff  may  demur.    But  if  a  plea  begin  only        Eabu 

as  an  answer  to  part,  and  is  in  truth  but  an  answer  to 

part ;  or  though  in  law  it  is  an  answer  to  the  whole,  it  is 

a  discontinuance,  and  the  plaintiff  must  not  demur,  but 

take  his  judgment  for  that  as  by  nil  didt/'    Here  the  plea 

is  against  the  further  maintenance,  and  not  in  bar,  of  the 

action. 

Hugh  IRU,  contra. — A  party  reading  the  conmience* 
ment  of  this  plea  would  read  it  as  an  answer  to  every  thing 
relating  to  the  5/.  10^.  &d.,  including  the  damages  and 
costs  in  the  action.  There  is  no  authority  to  shew  that  in 
pleading  the  debt  and  the  damages  are  severable :  and  it 
has  been  quite  unusual  to  plead  to  the  sum  due  without 
including  the  damages,  and  such  a  mode  of  pleading 
ought  not  to  be  allowed.  The  plea  ought  to  have  shewn 
that  which  amounted  to  a  discharge  of  all  damages  and 
costs.  [Lord  Abmger,  C.  B. — Could  you  recover  damages 
for  the  detention  of  the  debt  subsequent  to  the  com- 
mencement of  the  action?]  Yes;  the  costs.  The  decla- 
ration does  not  include  the  costs  of  the  writ.  The  plea 
is  pleaded  to  the  ''causes  of  action  in  the  declaration 
mentioned/'  so  as  to  exclude  every  thing  else.  In  JFhm- 
eig  V.  CryweU  {b),  the  defendant  pleaded,  that  before  the 
exhibiting  of  the  bill  he  paid  to  the  plaintiff  a  sum  of 
money,  parcel  ftc.,  in  discharge  and  satisfaction  of  the 
promises  in  the  declaration  mentioned,  and  that  the  plain- 
tiff accepted  the  same  in  satisCaction  and  discharge  of  the 
promises;  the  plaintiff  replied,  that  before  the  exhibit- 
ing of  the  bill  he  had  sued  out  a  latitat,  and  that  the  de- 
fendant did  not  pay  the  money  before.  On  demurrer,  the 

(a)  1  Saund.  28,  n.  (3).  (6)  5  B.  &  Aid.  886;  1  D.  &  Ry.  546. 
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Bxch.  of  Pieoi,  plea  was  held  bad^  because  it  did  not  allege  the  payment  io 
^^  >  have  been  in  discharge  of  the  costs  and  damages  accrued  by 
reason  of  the  non-performance  of  the  promises.  Abbott, 
C.  J.^  there  says:  ''The  plea^  to  haye  been  a  sufficient  bar, 
should  have  alleged  a  payment  in  dischai^e,  not  only  of  the 
promises  and  undertakings  in  the  declaration^  but  of  all 
costs  and  damages  accrued  by  reason  of  the  non«perform- 
ance  of  those  promises  and  undertakings/'  Corbett  v. 
Swinburne  is  distinguishable^  for  there  the  allegation  was, 
''in  fall  satisfaction  and  discharge  of  all  damages  sustained/' 
which  includes  costs ;  because  "  costs  are  a  consequence, 
by  the  stat.  of  Gloucester^  of  detaining  the  debt,  and  are 
part  of  the  damages;  and  in  contemplation  of  law  the 
word  damages  emphatically  includes  costs,*  per  Lord  EUen^ 
boroughy  C.  J.,  in  Phillips  v.  Bacon  (a).  If  the  words  here 
had  been  "  all  damages  occasioned  by  the  detention  of  the 
debt,''  it  would  have  included  the  costs,  but  they  are  "the 
causes  of  action  in  the  declaration  mentioned."  The  da^ 
mages  are  for  the  detention  of  the  debt,  and  in  respect  a£ 
them  there  can  be  no  issue.  At  all  events,  the  import  of  the 
plea  is  doubtful^  and^  as  was  said  by  Abbott,  C.  J.,  in  Oyster 
v.  Battye  {b),  "  the  usual  and  established  forms  of  pleading 
should  be  observed,  in  order  that  the  parties  to  the  suit 
may  know  with  certainty  what  is  the  point  intended  to  be 
tried,  and  that  the  judge  and  jury  may  not  be  perplexed  at 
nisi  prius,  by  controversy  and  argument  upon  the  effect  and 
import  of  the  issue  joined  on  the  record."  [^Parke,  B. — 
Suppose  the  plea  were  to  the  entire  debt,  which  this  is  not, 
how  would  you  sign  judgment  for  the  damages  ?]  We  could 
not  do  so;  the  judgment  is  for  the  debt  and  damages.  There 
is  no  instance  of  judgment  being  signed  for  damages  in  an 
action  of  debt.  The  form  of  the  plea  of  payment  into  Court 
would  necessarily  exclude  the  supposition  that  the  plain- 
tiff could  sign  judgment  for  the  damages.    [^Parke,  B. — It 

(a)  9  Eaat,  304.  (()  3  B.  &  Aid.  453. 
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says  nothing  about  damages  for  the  detention  of  the  debt.]  ExiA.  4  pum^ 
The  damages  are  merely  nominal.  '  ^ 

Henky 

Peacock,  in  support  of  the  plea. — ^This  plea  is  a  clear  earu 
answer  to  the  debt^  though  not  to  the  damages.  A  plea  of 
tender  is  no  answer  to  the  damages^  but  to  the  debt  only« 
In  debt,  the  damages  are  more  than  nominal.  It  has  been 
held  that  a  defendant  cannot  prove  payment  in  mitigation 
of  damages.  Suppose  an  action  of  debt  for  money  due  upon 
a  mortgage-deed^  and  the  covenantor  had  not  paid  the  debt 
at  the  day  named^  but  that  he  had  paid  it  after,  he  could 
not  plead  that  in  answer  to  the  damages  for  the  detention 
of  the  debt,  but  to  the  debt  only.  If  the  mortgagor  were 
to  pay  the  mortgage  debt,  but  not  the  interest,  the  mort« 
gagee  could  maintain  an  action  to  recover  the  interest. 
[Lord  Abinger,  C.  B. — Suppose  the  defendant  had  paid 
the  money  into  court  ?]  He  must  have  paid  in  for  the 
damages,  because  the  costs  are  a  part  of  the  debt  by  the 
stat.  of  Gloucester. 

Lord  Abingeb,  C.  B. — I  am  inclined  to  think  that  this 
is  a  good  plea  as  to  so  much  as  it  professes  to  answer,  and 
if  not,  the  defect  is  not  detected  by  the  special  demurrer. 
It  professes  to  be  pleaded,  in  further  maintenance  of  the 
action,  as  to  5/.  lOs.  Sd.  only ;  it  does  not  profess  to  be 
pleaded  to  any  damages  resulting  from  the  debt  up  to  the 
time  of  the  plea.  It  may  be  that  the  concluding  part  of 
the  plea  is  larger  than  necessary,  but  that  is  not  the  ground 
of  demurrer.  No  doubt  costs  form  part  of  the  damages 
resulting  from  the  detention  of  the  debt,  and  if  there  is  no 
answer  as  to  those  costs,  the  plaintiff  may  sign  judgment  for 
so  much.  Though  the  damages  in  debt  are  in  general 
considered  as  nominal  only,  yet  the  jury  may  give  sub- 
stantial damages  if  they  think  fit.  So  here,  if  the  plaintiff 
can  shew  that  he  is  entitled  to  more  than  the  plea  answers 
in  respect  of  damages,  he  may  sign  judgment  for  the  part 
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Steh.  of  Pteatt 
1841. 

^ ,/— ^ 

Hbmry 

9. 

Eael. 


unanswered.  In  the  ordinarjr  course  of  payment  of  nuMiey 
into  Court  after  action  brought,  the  phiintiff  is  entitled  to 
sign  judgment  for  his  damages,  otherwise  a  party  who  paid 
money  into  Court  would  pay  no  costs  at  alL  Therefore, 
it  is  the  general  practice,  upon  payment  of  money  into 
Court,  to  pay  costs  up  to  that  time.  I  am  therefore  of 
opinion,  that  in  the  present  case,  notwithstanding  the  con- 
clusion of  the  plea,  the  plaintiff  might  have  signed  judg- 
ment for  costs,  as  part  of  the  damages.  If  that  be  done,  it 
wiU  reconcile  all  the  difficulty.  The  plea  is  infonnal,  as 
being,  in  its  conclusion,  larger  than  necessary,  but  it  is  not 
pleaded  to  more  than  5/.  109.  Sd. ;  and  as  to  that  sum  it  is 
good. 

Fabke,  B. — The  plea  is  a  good  plea,  and  there  must  be 


Judgment  for  the  defendant. 


Steavbnson  t;.  Olivbb. 

JJeBT  for  work  and  materials,  for  joumies  and  attend- 
ance as  a  surgeon  and  apothecary,  and  for  certain  surgical 
operations,  fee.,  with  a  count  on  an  account  stated. 

The  defendant  pleaded,  as  to  the  sum  of  £8,  parcel  of 
the  monies  in  the  said  first  count  mentioned,  and  the  work 


April  2S. 
Debt  for  work 
done  as  an 
apothecary : 
plea,  that  the 
plaintiff  was 
not  an  apothe- 
cary prior  to 
the  1st  of  Au- 
gust, 1815,  nor 
had  at  any  time 

obtained  a  certificate  to  pracUse  as  an  apothecary  from  the  Master,  Wardens,  and  Society  of  the 
art  and  mystery  of  Apothecaries :  replication,  that  before  the  work  was  done,  and  before  the  1st 
of  August,  1826,  to  wit,  on  Sec.,  the  plaintiff  held  a  warrant  as  assistant-surgeon  in  the  navy, 
bearing  date  ftc,  and  that  the  work  was  done  after  the  passing  of  the  6th  Geo.  4,  c.  133 : — 
Heidf  on  special  demurrer,  that  the  replication  was  good. 

Held  also,  on  objection  to  the  plea,  that  the  certificate  required  by  the  6^  Geo.  3,  c  194^ 
was  a  certificate  from  the  Court  of  Examiners,  and  not  from  the  Master,  Wardens,  and  Society 
of  the  art  and  mystery  of  Apothecaries,  that  the  plea  was  good. 

By  6  Geo.  4,  c.  133,  s.  4,  it  is  provided  that  every  person  who  held,  or  thereafter  should  hold, 
a  commission  or  warrant  as  surgeon  or  assistant-surgeon  in  his  majesty's  navy  or  army,  should 
be  entitled  to  practise  as  an  apothecary  in  any  part  of  England  or  Wales,  without  having  under- 
gone the  examination  or  received  the  certificate  required  by  the  55  Geo.  8.  By  the  11th  sec- 
tion, the  act  was  to  continue  until  the  1st  of  August,  1826:— Held,  that  those  persons  who  held 
warrants  prior  to  the  1st  of  August,  1826,  and  who  were  therefore  entitled  to  practise  as  apo- 
thecaries, were  not  deprived  of  that  right  by  the  expiration  of  the  act 
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and  materiabj  and  joumies  and  attendances  in  the  said  first  E*ck.  ^  PUmt, 
count  alleged  to  have  been  done^  provided^  performed,  and    w  *'^^'  ^ 
given  by  the  plaintiff  as  an  apothecary,  and  for  medicines    Stbavbkson 
and  other  necessary  things,  in  the  said  first  count  alleged      olivbb. 
to  have  been  provided,  administered,  delivered,  and  applied 
by  tiie  plaintiff  as  an  apothecary,  so  ffur  as  the  same  relate 
to  the  said  sum  of  iE8,  parcel  frc.,  the  defendant  says,  that 
the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  him,  because  the  said  last-mentioned  irork 
was  done,  and  the  said  last-mentioned  materials,  joumies, 
and  attendances  were  done,  provided,  performed,  and  given 
by  the  plaintiff  as  an  apothecary,  and  that  the  said  last- 
mentioned  medicines  were  provided,  administered,  deli- 
vered, and  applied  by  the  plaintiff  as  an  apothecary,  and 
that  the  said  plaintiff  was  not  in  practice  as  an  apothecary 
prior  to  or  on  the  Ist  day  of  August,  A.  D.  1815,  neither 
has  he  the  plaintiff  at  any  time  either  before  or  since 
obtained  a  certificate  to  practise  as  an  apothecary  fipom  the 
Master,  Wardens,  and  Society  of  the  art  and  mystery  of 
Apothecaries  of  the  city  of  London.    Yeiifieation. 

There  was  a  similar  plea  as  to  £8,  parcel  of  the  monies 
in  the  second  count  mentioned. 

Replication  to  each  of  those  pleas,  preclndi  non, 
because  the  plaintiff  says,  that  before  any  of  the  work, 
materials,  joumies,  and  attendances  in  the  first  count 
mentioned  were  done,  provided,  performed,  or  given  by 
the  plaintiff  as  an  apothecary,  and  before  any  of  the 
medicines  and  other  necessary  things  were  provided, 
delivered,  administered,  or  applied,  as  in  the  first  count 
mentioned,  and  before  the  Ist  day  of  August,  A.  D.  1826, 
to  wit,  on  the  9th  day  of  September,  A«  D.  1825,  the 
plaintiff  held  a  warrant  as  assistant-surgeon  in  the  navy  of 
our  late  Lord  Oeorge  the  Fourth,  then  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  (that  is  to  say),  a 
warrant  bearing  date  the  day  and  year  last  aforesaid ;  and 
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Ejteh.  of  PUat,  the  Said  work,  materials,  jonmies.  and  attendances  in  the 
*   '    introductoiy  part  of  the  said  second  plea  mentioned^  were 
Stvaveitsoii    done^  provided,  performed,  and  given,  and  the  said  medi- 
oliver.       cines  and  other  necessary  things  therein  found  and  pro- 
vided, after  the  passing  of  the  statute  made  and  passed  in 
the  6th  year  of  the  reign  of  our  said  late  Lord  Geoi^  the 
Fourth,  for  amending  and  explaining  the  statute  thereto- 
fore made  and  then  in  force  for  the  better  regulating 
of  the  practice  of  apothecaries  throughout  England  and 
Wales,  and  after  the  plaintiff  so  held  the  said  warrant, 
(that  is  to  say),  at  the  said  time  in  the  declaration  men- 
tioned.   Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

lUheTf  in  support  of  the  demurrer. — ^The  replication  is 
bad,  for  two  reasons.  First,  it  does  not  sufficiently  aver 
that  the  plaintiff  was  an  assistant-surgeon,  but  instead  of 
doing  so  merely  alleges  that  he  held  a  warrant  as  such* 
The  stat.  6  Geo.  4,  c.  133,  s.  4,  enacts,  "  That  every  person 
who  heretofore  has  held,  or  who  now  holds,  or  hereaftet 
shall  hold  a  commission  or  warrant  as  surgeon  or  assistant- 
surgeon  in  his  Majesty^s  navy,  or  as  surgeon  or  assistant- 
surgeon  or  apothecary  in  hisMajesty's  army,  or  as  a  surgeon 
or  assistant-surgeon  in  the  service  of  the  Honourable  the 
East  India  Company,  shall  be  entitled  to  practise  as  an 
apothecary  in  any  part  of  England  or  Wales,  without 
having  undergone  any  such  examination,  or  received  any 
such  certificate,  as  by  the  said  recited  act  of  the  65th  year 
of  the  reign  of  his  Majesty  King  George  the  Third  is 
directed,  and  without  being  liable  to  any  penalty  or  dis- 
ability whatsoever  imposed  by  the  said  recited  act  on 
persons  who,  not  having  been  in  practice  as  apothecaries 
on  the  said  1st  day  of  August,  1815,  without  having  been 
examined  and  received  certificates  in  the  manner  directed 
by  the  said  recited  act,  commenced  practice  as  apotheca* 
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ries  in  any  part  of  England  or  Wales ;  and  no  sncli  person  Bxeh.  of  puag^ 
shall  be  obliged,  in  order  to  recover  in  a  court  of  law  any  '  ^ 

chaises  claimed  by  him  as  an  apothecary,  to  prove  that  he  8t«avew§om 
was  in  practice  as  an  apothecary  on  the  said  Ist  day  of  OliVbi. 
Angast,  1815,  otherwise  than  as  holding  a  commission  or 
warrant  as  snrgeon  or  assistant-surgeon  in  his  Majesty's 
navy,  or  as  surgeon  or  assistant-surgeon  or  apothecary  in 
his  Majesty's  army,  or  as  surgeon  or  assistant-surgeon  in 
the  service  of  the  Honourable  the  East  India  Company." 
The  meaning  of  that  enactment  is,  that  persons  who  have 
been,  or  who  are  in  point  of  fact,  or  shall  thereafter  become, 
sui^eons  or  assistant-surgeons  in  his  Majesty's  navy,  &c., 
shall  be  entitled  to  practise  as  apothecaries.  It  ought  to 
have  been  averred  positively  that  the  plaintiff  was  such  a 
surgeon,  and  not  merely  that  he  held  a  warrant  under 
the  statute,  which  is  ambiguous.  It  is  not  enough  to  use 
the  specific  words  of  an  act  of  Parliament,  where  the  words 
are  not  sufficiently  precise  in  their  meaning.  {Parke,  B. — 
You  say  he  should  have  alleged  that  he  was  assistant- 
surgeon,  and  that  he  had  a  warrant.  Lord  Abinger,  C.  B. 
— Surgeons  in  the  navy,  before  they  can  obtain  a  warrant, 
must  have  passed  an  examination.  The  plaintiff  exempts 
himself  by  pleading  in  the  words  of  the  act  of  Parliament. 
The  general  rule  is,  that  to  use  the  words  of  a  statute  is 
sufficient.  Parke,  B. — It  may  in  some  cases  be  insufficient; 
here,  however,  the  plaintiff  has  brought  himself  within 
the  purview  of  the  4th  section.]  Then,  secondly,  the  act 
gives  these  surgeons  in  the  navy  power  to  administer  me- 
dicines for  one  year  only;  for  it  is  enacted  by  the  11th 
section,  "  that  this  act  shall  take  effect  from  and  after  the 
passing  thereof,  and  shall  continue  until  the  1st  day  of 
August  next,  in  the  year  1826."  The  replication  ought, 
therefore,  to  have  averred  that  the  debt  accrued  due  before 
the  Ist  of  August,  1826,  on  which  day  the  act  ceased  to 
have  any  force  or  effect. 
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jsmA.  o/  PiMi,  Martin,  eosAA. — ^The  pleas  are  bad  <m  three  groaadsw 
-     Fint,  no  such  certifieate  as  that  mentio&ed  in  the  pleas  is 

Stbavbnmii  required  by  the  56th  section  of  the  56  Geo.  8,  c.  194,  to 
ObivKR.  entitle  the  pkdntiff  to  practise  as  an  apothecary.  By  the 
9th  sectiiA  of  that  act,  the  Master,  Wardens,  and  Society 
of  the  art  and  mystery  of  Apothecaries  of  the  city  of  Lon- 
don are  empowered  to  appoint  a  Court  of  Examiners,  to  be 
called,  "  The  Court  of  Examiners  of  the  Society  of  Apothe- 
caries,'' who  are  thereby  empowered  to  examine  all  apo^ 
theearies  and  assistant-apothecaries  throughout  England 
and  Wales,  and  to  grant  or  refuse  certificates  to  entitle 
them  to  practise.  The  14th  section  enacts, ''  that  from  and 
after  the  Ist  day  of  August,  1815,  it  shaQ  not  be  lawful  f<H- 
any  person  or  persons  (except  persons  already  in  practice 
as  such)  to  {Mractise  as  an  apothecary  in  any  part  of  England 
or  Wales,  unless  he  or  they  shall  have  been  examined  by 
the  said  Court  of  Examiners,  or  the  major  part  of  them, 
and  have  received  a  certificate  of  his  or  their  being  duly 
qualified  to  practise  as  such  from  the  said  Court  of  Ex- 
aminers or  the  major  part  of  them  as  aforesaid,  who  are 
hereby  authorised  and  required  to  examine  all  person  and 
persons  applying  to  them,  for  the  purpose  of  ascertaining 
the  skill  and  abilities  of  such  person  or  persons  in  the 
science  and  practice  of  medicine,  and  his  or  their  fitness 
and  qualification  to  practise  as  an  apothecary ;  and  the  said 
Court  of  Examiners,  or  the  major  part  of  them,  are  hereby 
empowered  either  to  reject  such  person  or  persons,  or  to 
grant  a  certificate  of  such  examination,  and  of  his  or  their 
qualification  to  practise  as  an  apothecaiy  as  aforesaid.'^ 
The  certificate  which  that  section  requires^  and  which  is 
necessary  to  enable  a  person  to  practise  as  an  apothecary, 
is  a  certificate  from  the  Court  of  Examiners,  who,  by  the 
9th  section,  are  to  be  chosen  and  appointed  by  the  Master, 
Wardens,andSociety  of  the  art  and  mystery  of  Apothecaries. 
This  plea  nowhere  says  that  the  plaintijQT  had  not  obtained 
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any  certificate  from  the  Ccurt  qf  Examiners^  which  it  ought  ExcK  rf  Piea$^ 


1841. 


to  have  done.  \Parke,  B. — ^If  you  look  to  the  16th  sec- 
tion^ it  shews  that  it  means  a  certificate  from  the  examin-  Stbatbnson 
era  on  behalf  of  the  corporate  body.]  By  the  2l8t  sec-  Oliver. 
tion  it  is  enacted^  that  no  apothecary  shall  be  allowed  to 
recover  any  charges  claimed  by  him  in  any  court  of  law, 
unless  such  apothecary  shall  prove  on  the  trial  that  he  was 
in  practice  as  an  apothecary  prior  to  or  on  the  said  5th 
day  of  August,  1815,  or  that  he  has  obtained  a  certificate  to 
practise  as  an  apothecary  from  the  said  Master,  Wardens, 
and  Society  of  Apothecaries  as  aforesaid.  Under  the  14th 
section,  a  person  having  a  certificate  from  the  Court  of 
Examiners  would  be  entitled  to  practise,  although  perhaps, 
before  he  could  recover  any  charges  in  a  court  of  law, 
he  must,  under  the  21st  section,  have  obtained  a  certi- 
ficate to  practise  as  an  apothecary  from  the  Master  and 
Wardens.  [Parke^  B. — ^The  act  does  not  require  that 
there  shall  be  two  certificates;  it  says  that  he  shall  obtain 
a  certificate  from  the  Master  and  Wardens,  but  a  certi- 
ficate firom  the  Court  of  Examiners  would  be  a  certificate 
from  them.]  Secondly,  the  plea  should  have  alleged  that 
the  work  was  done  in  some  part  of  England  or  Wales,  to 
which  the  9th  section  is  confined.  It  may  have  been  done 
in  Ireland.  \Parke,  [B. — ^That  cannot  be  necessary :  we 
must  intend  it  to  be  an  English  contract,  unless  the  con- 
trary be  shewn.]  Thirdly,  the  plea  states  that  the  plain- 
tiff was  not  in  practice  before  the  Ist  day  of  August,  1815 ; 
but  it  does  not  state  that  the  work  was  done  after  the  5th 
of  Augnst,  1815,  which  is  the  day  mentioned  in  the  ^Slst 
section.  He  might  have  been  in  practice  after  the  1st, 
but  before  the  6th. 

Then  the  replication  is  perfectly  good.  As  to  the 
first  objection,  the  averment  is  substantially  that  the 
plaintiff  was  an  assLBtant-surgeon  in  the  navy;  because 
unless  he  were,  he  could  not  have  been  entitled  to  hold  a 

VOL.  VIII.  a  M.  w. 
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Sxeh.  0/  pimwi  warrant  as  sucli.  Then  as  to  the  second  objection^  thongh 

^    *^     ^  the  act  itself  may  have  expired^  persons  who  have  acquired 

STBAVBKaoi*  rights  nnder  it  are  not  to  be  deprived  of  those  rights  be- 

olivbr.  cause  the  act  has  ceased  to  be  in  force  as  a  law. 

Fisher  replied. 

Lord  Abinobr^  C.  B. — ^We  are  of  opinion  that  the  re- 
plication is  good,  and  there  mnst  therefore  be  judgment 
for  the  plaintiff.  It  is  by  no  means  a  consequence  of  an 
act  of  Parliament's  expiring,  that  rights  acquired  under  it 
should  likewise  expire.  Take  the  case  of  a  penalty  im- 
posed by  an  act  of  Parliament,  would  not  a  person  who 
had  been  guilty  of  the  ofience  upon  which  the  legislature 
had  imposed  the  penalty  while  the  act  was  in  force,  be 
liable  to  pay  it  after  its  expiration?  The  case  of  a  right 
acquired  under  the  act  is  stronger.  The  6  Geo.  4,  c.  183, 
provides,  that  parties  who  hold  such  warrants  shall  be 
entitled  to  practise  as  apothecaries ;  and  we  cannot  engraft 
on  the  statute  a  new  qualification,  limiting  that  enact- 
ment. 

Pabke,  B. — ^With  respect  to  the  plea  in  this  case,  we 
will  suppose  the  copy  of  the  statute  55  Oeo.  8,  c.  192, 
furnished  by  the  king's  printer,  to  be  correct,  and  the  day 
specified  to  be  the  1st  of  August  instead  of  the  5th,  in 
which  view  of  it  this  plea  is  good,  and  prim&  facie  a 
sufficient  answer  to  the  plaintiff's  case.  It  is  objected,  that 
the  plea  does  not  contain  a  sufficient  denial  of  the  plaintiff 
having  obtained  such  a  certificate  as  would  authorize  him 
to  practise  as  an  apothecary,  inasmuch  as  it  alleges  only 
that  he  was  not  in  practice  as  an  apothecary  previously  to 
the  1st  of  August,  1815,  and  that  he  has  never  since  ob- 
tained a  certificate  under  the  55  Geo.  3,  to  entitle  him  to 
practise  as  such,  from  the  Master,  Wardens,  and  Society 
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of  the  art  and  mystery  of  Apothecaries.  Mr.  Martin  con*-  Bxek.  of  Pkaa^ 
tends  that  that  allegation  is  insufficient,  on  the  ground  ^  ^  ^ 
that  it  is  consistent  therewith  that  the  plaintiff  might  have  Stbavbmson 
obtained  such  a  certificate  from  the  Coiir^  of  Examiners  oliteb. 
appointed  under  the  act :  but  it  seems  to  me  that  the  cer- 
tificate of  either  amounts  to  the  same  thing.  Tt  is  a  cer- 
tificate under  the  seal  of  the  corporate  body,  the  mode  of 
obtaining  which  is  pointed  out  in  the  statute,  and  a  portion 
of  the  whole  corporation  being  empowered  to  grant  it  on 
behalf  of  the  rest,  the  certificate  must  be  considered  in  law 
as  that  of  the  corporate  body,  and  consequently  a  denial 
that  he  had  a  certificate  from  the  corporate  body  is  tanta- 
mount  to  a  denial  that  he  had  such  a  certificate  as  woukl 
qualify  him  to  practise.  A8suming,then,thepleatobegood, 
the  next  question  is,  whether  the  replication  is  sufficient, 
and  it  appears  to  me  that  it  is.  The  first  objection  raised 
by  this  demurrer  is,  that  the  replication  does  not  suffi- 
ciently allege  that  the  plaintiff  was  an  assistant-surgeon  in 
the  navy  before  the  time  when  the  work  was  done,  and 
previous  to  the  1st  of  August,  1815,  inasmuch  as  it  only 
avers  that  he  was  before  that  time  the  holder  of  a  warrant 
as  assistant-surgeon  therein  :  but  the  replication  has 
adopted  the  yery  words  which  are  used  in  the  act  of  Par- 
Uament,  and  I  think  is  a  sufficient  answer  to  the  plea, 
inasmuch  as  a  man  cannot  hold  a  warrant  as  an  assistant- 
surgeon,  without  being  an  assistant-surgeon.  Then  comes 
the  question,  whether  the  privilege  of  practising  given  by 
the  stat.  6  Geo.  4,  referred  to  in  the  replication,  is  one 
which  continues  notwithstanding  the  expiration  of  that 
statute.  That  depends  on  the  construction  of  the  temporary 
enactment.  There  is  a  difference  between  temporary  sta- 
tutes and  statutes  which  are  repealed;  the  latter  (except 
so  far  as  they  relate  to  transactions  already  completed 
under  them)  become  as  if  they  had  never  existed ;  but  with 
respect  to  the  former,  the  extent  of  the  restrictions  im- 
posed, and  the  duration  of  the  provisions,  are  matters  of 
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Exeh.  pf  PUat,  constmction.    We  must  therefore  look  at  this  act,  and  see 

1841 

'  '  whether  the  restriction  in  the  11th  clause^  that  the  proTi- 
Stbavbnsoit  sions  of  the  statute  are  only  to  last  for  a  limited  time,  is 
Oliver.  applicable  to  this  privilege^  It  seems  to  me  that  the  mean- 
ing of  the  legislature  was,  that  all  assistant-surgeons,  who 
were  such  before  the  1st  of  August,  1826,  should  be  enti- 
tled to  the  same  privileges  of  practising  as  apothecaries, 
&c.,  as  if  they  had  been  in  actual  practice  as  such  on  the 
1st  of  August,  1815,  and  that  their  privilege  as  such  was 
of  an  executory  nature,  capable  of  being  carried  into  effect 
after  the  1st  of  August,  1826.  As  to  that  part  of  the  sec- 
tion relating  to  the  proof  by  the  production  of  a  certificate, 
although  the  language  of  the  legislature  became  perfectly 
illusory,  inasmuch  as  it  left  the  party  to  the  same  mode  of 
proof  as  before,  still  the  intention  was,  that  no  other  proof 
should  be  required  than  the  production  of  the  certificate; 
although  by  using  the  words,  '^  that'the  proof  should  be  by 
the  production  of  a  certificate  under  the  seal  of  the  corpo- 
rate body,''  the  mode  of  proof  was  left  as  it  was  before. 
With  respect  to  the  vested  interests  of  those  persons  who 
held  warrants  as  assistant-surgeons  in  the  navy  or  army, 
the  intention  was,  that  all  who  were  such,  either  at  the  time 
of  the  passing  of  the  act,  or  at  any  time  before  the  1st  of 
August,  1826,  should  be  in  the  same  position,  with  respect 
to  their  right  to  practise  as  apothecaries,  as  if  they  had  been 
in  actual  practice  as  such  before  the  1st  of  August,  1815. 
I  am  the  more  disposed  to  think  thus,  on  the  groimd  that 
the  penalties  given  by  this  act  would  probably  survive  its 
expiration,  and  that  persons  who  violated  its  provisions 
might  afterwards  be  punished  in  the  way  pointed  out.  If 
it  were  not  so,  any  person  who  had  violated  those  provi- 
sions within  six  months  prior  to  the  expiration  of  the  act, 
would  not  be  liable  to  punishment  at  all.  It  is,  however, 
imnecessary  to  decide  that  point :  it  is  enough  to  say  that 
we  think  those  who  were  qualified  by  being  assistant- 
surgeons  in  the  navy  before  the  1st  of  August,  1826,  re- 
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tained  that  qualification  notwithstanding  the  expiration  of  £*ch.  of  PUott 
the  statute.  ^ 

Steavbmsom 
Aldebson^  B. — ^I  am  of  the  same  opinion.  With  respect  Olivbb. 
to  the  difference  between  the  5th  and  Ist  of  August,  sup- 
posing the  latter  to  be  the  correct  date,  still  the  objection 
would  not  be  good,  for  the  alteration  effected  in  this 
respect  by  6  G«o.  4,  c.  188,  is  one  of  a  permanent  nature, 
and  the  objection  could  only  be  rendered  valid  by  holding 
that  statute  as  one  in  all  respects  of  a  temporary  charac- 
ter. But  I  apprehend  that,  on  the  true  construction  of 
these  acts  of  Parliament,  those  parts  of  the  6th  Oeo.  4, 
which  explain  the  provisions  of  the  55  Oeo.  8,  are  in  their 
own  nature  permanent  and  effectual,  notwithstanding  the 
final  clause,which  makes  the  act  temporary.  Independently, 
however,  of  this  consideration,  I  agree  in  the  opinion  already 
expressed  by  my  Brother  Parke.  It  seems  to  me  that  those 
persons  who,  during  the  year  for  which  the  last  act  was  to 
continue  in  force,  or  previous  to  that  period,  had  obtained 
rights  under  it,  had  obtained  rights  which  were  not  to  cease 
by  the  determination  of  the  act,  any  more  than  where  a 
person  commits  an  offence  against  an  act  of  a  temporary 
nature,  the  party  who  has  disobeyed  the  act  during  its 
existence  as  a  law  is  to  become  dispunishable  on  its  ceas- 
ing to  exist. 

BoLFE,  B. — ^The  only  important  question  in  this  case  is 
the  last.  The  6  Oeo.  4,  when  it  says  that  the  act  shall  con- 
tinue in  force  till  the  1st  of  August  next,  does  not  mean 
that  what  is  therein  enacted  should  be  of  no  force  after 
that  day;  if  it  were  so,  the  act  might  be  productive  of  the 
greatest  injustice.  A  person,  by  being  apprenticed  for  a 
certain  time,  is  to  be  qualified  to  go  before  the  Examiners; 
and  the  act  says  that  no  person  shall  be  entitled  to  have  a 
certificate  unless  he  has  served  an  apprenticeship.  Now  the 
Court  would  be  reluctant  to  suppose  that  the  legislature 
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Sxek.  of  Pieat,  meant;  that  a  peiaon  authorised  to  practise  during  the 

-    year  the  act  was  in  force^  should  have  to  go  back  to  a  state 

Stkavemsok    of  apprenticeship^  in  order  to  entitle  him  to  continue  his 

Oliver.       practice.    I  think  that  although  in  one  sense  this  act  is 

not  in  force,  yet  it  is  still  permanent  as  to  the  rights 

acquired  under  it. 

Judgment  for  the  plaintiff. 


Hughes  v.  Paekeb. 

Declaration  in  ASSUMPSIT.    The  declaration  stated,  that  heretofore, 

Iuted,^hat  the  *^  ^*'  ^^  *^''  ^^^  plaintiff  bargained  with  the  defend- 

pidntiffbar-  ant  to  buy  of  him,  and  the  defendant  agreed  to  sell  to  the 

of  the  defend^  plaintiff,  a  certain  dwelling-house  and  the  fibctures  therein, 

defendjmt'*^  to  wit,  for  the  residue  of  a  certain  term  of  years  then  and 

agreed  to  sell  gtill  Unexpired  therein,  to  commence  on  and  from  a  cer- 

to  him,  a  dwell-  ^  ' 

ing-houscand  tain  day,  to  wit,  the  Ist  day  of  January,  1840,  for  the 

therein,  for  the  ^^^  of  £60 :  and  thereupon,  in  consideration,  &c.,  the 

term^o^f  y^  defendant  promised  the  plaintiff  to  make  and  execute  to 

then  and  stiu  hini  a  proper  conveyance,  to  make  out  an  abstract  of  title, 

therein,  to  and  to  deliver  to  him  possession  of  the  said  dwelling-house 

frraTa  ^tain  ^^^  fiuLtures,  Bud  the  said  residue  of  the  said  term,  from  the 

uton^^iy^  said  1st  day  of  January  1840.     Breach,  that  the  defendant 

1840,  for  the  did  uot  frumish  an  abstract  of  title,  execute  a  conveyance, 

tuniofif60: 

and  that  there-  or  deliver  possessiou  of  the  said  dwelling-house,  &c.,  but 
fendant  prl^'      sold  Bud  disposcd  thereof  to  another  person. 
rotel**^ro"r         ^^^^»  first,  non  assumpsit  j  secondly,  that  the  plaintiff 
conveyance,  to    did  uot  bargain  to  buy,  nor  the  defendant  to  sell,  the  said 
abstract  of  uue,  dwelling-houso  and  fibcturcs^  mode  et  form&:  upon  which 

J^cMten  from   «»««  ^^rC  joiucd. 

Si*ryVi8W^&c"  ^^  *^®  ^^  ^'^^  -^'^  Abinger,  C.  B.,  at  the  Middle- 
At  the  trial!  the  scx  Sittings  after  last  Hilary  Term,  it  appeared  that  the 
per,  si^ed^by   plaintiff  agreed  with  the  defendant  to  take  of  him  two 

the  defendant, 

was  read  in  evidence :  "  I  agree  to  sell  the  house  and  fixtures,  No.  163,  Piccadilly,  to  commenca 
from  the  Ist  of  January  next,  (or  £60 -"-^ Held,  that  this  document  imported  the  sale  of  an  in- 
terest-^in  fee  simple,  and  did  not  sustain  the  contract  as  alleged  in  the  declaration. 
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floofs  of  a  house  in  Piccadillj,  held  by  the  defendant  as  &db.  ^  Ptew, 
tenant  of  a  Mr.  Hibbert;  and  the  following  paper^  signed  ^^^* 
by  the  defendant  only^  and  deUyered  by  him  to  the  plain- 
tiff^ was  read  in  evidence : — ''I  agree  to  sell  the  honse  and 
fixtures,  No.  163,  Piccadilly,  to  commence  firom  the  1st  of 
January  next,  for  £60.  J.  Parker.''  By  another  memo- 
randum, similar  in  terms,  but  signed  by  the  plaintiff, 
the  latter  agreed  to  '^  take''  the  premises  of  the  defendant. 
It  was  objected  for  the  defendant,  that  the  plaintiff  ought 
to  be  nonsuited,  on  two  grounds :  first,  that  the  written 
memorandum  was  not  sufBldent  to  satisfy  the  Statute  of 
Frauds;  secondly,  that  the  contract  as  laid  in  the  declar- 
ation was  not  proved,  the  memorandum  purporting  to  sell 
a  fee-simple ;  and  the  Lord  Chief  Baron  thereupon  directed 
a  nonsuit,  reserving  leave  to  the  plaintiff  to  enter  a  ver- 
dict for  i620,  or  such  other  sum  as  the  Court  should  think 
proper. 

Piatt  having  obtained  a  rule  nisi  accordingly, 

XeUjf  (with  whom  was  BramweU)  now  shewed  cause. — 
In  the  first  place,  there  is  a  material  variance  between  the 
contract  alleged  in  the  declaration,  and'  that  which  was 
proved  by  the  production  of  the  written  memorandum. 
The  dedamtion  alleges  a  contract  for  the  sale  and  purchase 
of  a  house  and  fixtures  for  the  residue  of  a  term  of  years : 
but  no  such  terms  are  to  be  found  in  the  memorandum  of 
agreement,  which  is  general  in  its  language,  and  imports 
that  the  interest  to  be  sold  was  a  fee-simple.  But  sup- 
posing that  the  agreement  is  not  to  be  taken  as  disposing  of 
a  fee-simple,  then  it  is  uncertain,  and  does  not  specify  the 
interest  intended  to  be  conveyed  at  all  j  it  omits,  therefore,  a 
material  part  of  the  contract,  and  so  fails  to  comply  with  the 
requiaitiona  of  the  Statute  of  Frauds.  Nor  is  it  competent 
to  the  parties  to  supply  by  parol  evidence  the  nature  of 
the  interest  intended  to  be  conveyed;  to  do  so  would  be 
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Sxeh.  of  PUat,  an  evasiou  of  the  statute.     It  has  been  held  that  thepriee 

.   ^^      ^    of  goods  sold  is  a  material  part  of  the  i^argain^  and  ought 

Hughes      to  be  stated  in  the  memorandum^  to  satisfy  the  Statute  of 

Parkbr.      Frauds.     Elmore  v.  Kingscoie  (a).     [He  was  then  stopped 

by  the  Court.] 

Piatt  and  Montague  Smith,  contri. — ^The  Statute  of 
Frauds  does  not  require  the  agreement  itself^  but  only 
"  some  note  or  memorandum  thereof/'  to  be  in  writing 
and  signed  by  the  party  chargeable.  [Alderson,  B. — That 
is  to  say^  some  document  whereby  the  contract  may  be 
remembered;  but  the  question  now  is^  what  is  the  con- 
tract ?]  It  is  a  contract  for  the  sale  of  such  interest  as  the 
defendant  had  in  the  premises,  which,  firom  the  terms  of 
the  agreement  itself,  is  evidently  a  leasehold  interest  only. 
{Parke,  B. — How  does  that  appear?  If  I  contract  to  sell 
a  field  called  Greenacre,  to  commence  on  a  certain  day, 
those  words  may  well  be  construed  to  mean  that  possession 
is  to  be  given  on  that  day,  and  the  terms  may  apply  as 
well  to  a  freehold  as  to  a  leasehold  property.  We  may, 
indeed,  suppose  it  most  probable,  from  the  circumstances 
of  the  case,  and  the  price  stipulated  for,  that  the  interest 
intended  to  be  sold  was  leasehold :  but  it  might  be,  on  the 
other  hand,  that  the  seller  had  made  a  foolish  bargain, 
and  conveyed  a  freehold  interest  for  that  inadequate  price.] 
But  secondly,  the  agreement  is  sufficient  to  satisfy  the 
requisites  of  the  statute.  It  purports  to  be  a  sale  of  such 
interest  as  the  defendant  had  in  the  premises ;  and  he  is  pre- 
cluded thereby  from  saying  that  he  had  no  interest.  Or  if 
it  be  uncertain,  the  plaintiff  had  a  right,  under  the  drcum- 
stances,  to  supply  the  defect  by  parol  evidence.  He  does 
not  seek  thereby  to  enlarge  or  vary  the  contract,  but  only 
to  render  certain  that  which,  upon  the  face  of  the  written 
instrument  itself,  is  left  uncertain.    For  this  purpose  parol 

(a)  5  a  &  C.  583;  8  D.  &  R.  343. 
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evidence  was  admissible :  OgUvie  y.  Fo\jambe  {a),  Kennedy  Bxeh.  qf  Pkas, 
y.  Lee  {b),  Baieman  v.  PMUipe  (c).  Smith  v.  Doe  d.  Jereey  {d),         ^^^' 
Doe  d.  Templeman  v.  Martin  {e). 

Lord  Abinobr^  C.  B. — I  think  this  case  admits  of  no 
doubt.  The  declaration  states  a  specific  contract  for  the 
sale  of  the  dwelling-house  and  fixtures^  for  the  residue  of  a 
term  of  years^  to  commence  from  a  given  day.  To  satisfy 
this  allegation^  a  contract  is  produced  in  evidencCj  which 
on  the  face  of  it  shews  that  it  was  a  sale  of  a  fee-simple^  or^ 
at  the  leasts  leaves  it  uncertain  what  was  the  interest  in- 
tended to  be  conveyed;  and  in  the  absence  of  any  explan- 
ation, it  must  be  taken  to  import  a  sale  of  the  fee-simple : 
which  is  a  variance  firom  the  declaration.  Upon  this  part 
of  the  case,  no  question  arises  on  the  Statute  of  Frauds : 
the  fact  of  the  proof  being  at  variance  with  the  declaration 
is  a  sufficient  foundation  for  our  judgment.  It  is  said 
that  a  party  may  contract  to  sell  such  interest  as  he  may 
have  in  particular  premisesj  and  that  the  other  party  may 
agreOj  in  general  terms,  to  buy  all  his  right  and  title  to  it, 
and  that  this  contract  may  be  read  in  that  way.  But  that 
was  clearly  not  the  intention  of  these  parties :  tins  is  mani- 
festiy  a  contract  for  the  sale  of  some  particular  interest : 
if  the  nature  of  the  interest  be  uncertaiu,  it  should  be  so 
stated  in  the  declaration.  The  objection  here  arises,  not 
firom  any  uncertainty  in  the  interest  itself,  but  from  the 
uncertain  terms  in  which  the  interest,  certain  in  itself,  is 
described  in  the  contract.  Upon  this  ground,  therefore, 
without  entering  into  the  question  raised  upon  the  Statute 
of  Frauds,  I  am  of  opinion  that  there  is  a  variance  in 
this  case,  and  that  the  rule  for  setting  aside  the  nonsuit 
must  be  discharged. 

Pabkb,  B. — ^I  am  also  of  opinion  that  this  rule  ought 

(a)  3  MeriT.  53.  (d)  2  Brod.  &  B.  550. 

(b)  Id,  441.  (0  4  B.  &  Adol.  771;  1  Nev.  & 

(c)  15  East,  272.  M.  512. 
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Etch.  Iff  PUtt$,  to  be  discharged.  THib  pbdntiff  is  in  this  dilemma:  either 
*  ^  this  memorandum  imports  upon  the  fiM»  of  it  an  agree- 
HuoBBs  ment  for  the  sale  of  the  fee-simple  (as  I  strongly  incline 
paruk.  to  think  it  does),  in  which  case  the  action  cannot  be 
maintained ;  or  the  contract  stated  on  the  face  of  it  varies 
from  that  set  forth  in  the  declaration,  which  alleges  certain 
conditions  to  have  been  annexed  to  the  contract,  such  as 
we  cannot  import  into  the  written  instrument.  I  quite 
agree  that  a  party  may  shew  by  parol  evidence  what  was 
the  house  or  other  subject-matter  intended  to  be  sold ;  and 
my  judgment  does  not  proceed  upon  any  difficulty  in  that 
respect,  but  upon  other  considerations.  The  price  bar- 
gained for  in  this  case,  and  the  situation  of  the  premises, 
may  no  doubt  create  a  strong  suspicion  that  it  was  not 
the  conveyance  of  a  fee-simple  that  was  intended;  but  we 
cannot  take  judicial  notice  that  a  man  would  not  be  likely 
to  sell  the  fee-simple  of  a-house  in  Piccadilly  for  £80:  he 
might  possibly  be  a  foolish  person,  or  one  who,  indulg- 
ing from  fancy  a  predilection  for  the  particular  individual, 
might  be  willing  to  dispose  of  it  to  him  even  for  that  ina- 
dequate price.  Although,  therefore,  there  may  be  reason 
to  suspect  that  the  bargain  was  for  a  shorter  term,  we 
have  no  means  of  knowing  with  any  certainty  what  that 
term  was;  and  the  condition  as  to  its  commencing  from 
the  Ist  of  January,  1840,  is  equally  applicable  to  almost 
any  interest  which  the  defendant  might  have  in  the  pre- 
mises. 

Aldebson,  B.— This  is,  in  truth,  on  the  face  of  it,  an 
agreement  for  the  sale  of  the  fee-simple :  but  whether  that 
be  so  or  not,  there  is  a  great  difference  between  the  sale 
of  an  entire  interest,  although  imcertain,  and  the  uncer- 
tain sale  of  a  certain  interest. 

BoLFB,  B.,  concurred. 

Bule  discharged. 
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£xeA.  rf  PUa$, 
1841. 
Chapman  v.  Bowlbt.  ^      v     ^ 

J  May  1. 

XN  this  case  a  writ  of  testatum  fieri  facias,  indorsed  to  ^  tesutmn  fi. 

&•  iodoncd 

levy  on  the  goods  of  the  defendant  the  sum  of  2584/.  7«.  1^.^  to  levy  ie2584, 
issued  out  of  this  Court  on  the  14th  of  January^  1841,  lith  of  jJn-^ 
directed  to  the  sheriff  of  the  county  of  Durham,  under  n*ry.i84i,un. 

•^  ^  der  which,  on 

vhich,  on  the  20th  of  January,  the  sheriff's  officer  seized  the  20th  of 
the  household  goods  and  furniture  in  the  defendant's  house,  sheriffseised 
While  the  officer  continued  in  possession,  the  defendant  en-  J^*^*  wwi? 
tered  into  an  agreement  with  the  plaintiff,  that  on  payment  *«  offlf«'  «>»- 

tiDued  in  pos* 

to  the  plaintiff  of  the  sum  of  £500,  the  officer  should  with-  sesnon,  the  de- 
draw,  that  the  judgment  should  stand  as  a  security  for  the  teredinto°mn 
payment  of  the  remainder  of  the  debt  in  sums  of  £200  per  ^^^^^^^ 
month,  and  that  on  default  being  made  in  payment  of  any  that  onpay- 
of  these  monthly  instalments,  the  plaintiff  should  be  at  the  sum  of 
liberty  immediately  to  re-enter  into  possession.    The  she-  c^rSSjuid wiS- 
riff  withdrew  from  possession  accordingly,  and  no  return  ^w,  and  that 
was  made  to  the  writ ;  but  default  having  been  made  in  should  sund  as 
payment  of  the  monthly  instalments,  a  second  writ  of  thepaymemof 
testatum  fieri  facias  was  issued  on  the  14th  of  April,  in-  ^e  deMuT''^ 
dorsed  to  levy  2701/.  5«.,  the  amount  then  due  to  the  plain-  monthly  sums 

ofiS200each; 

tiff,  and  delivered  to  the  sheriff,  under  which  he  re-entered,  in  de&uit  in 
and  took  possession  of  the  defendant's  effects,  and  received  of  such^monthiy 
from  him,  under  protest,  his  poundage  upon  the  first  writ.  'JJJlJjJl^SJ*!^* 
A  rule  having  been  obtained  on  the  part  of  the  defendant,  at  Uberty  im- 

„.  ^1        ,   .     ./»         ,  n       t     ^  M.  »A    mediately  to 

calling  upon  the  plaintiff  to  shew  cause  why  the  latter  wnt  re-enter  into 
should  not  be  set  aside  for  irregularity,  ^Hfficer 

withdrew  from 
poBsestlon  ac- 

Knowles  now  shewed  cause. — ^The  second  writ  was  not,  cordingiy,  and 
under  the  circumstances,  irregular,  by  reason  of  its  having  made  tTthe** 
been  issued  before  the  first  had  been  returned.    Where  l^l^'^i^^^' 

made  in  pay- 
mnDt  of  the  inftalmmts,  a  sceond  writ  of  tastatum  fl.  fit.  Saned  on  the  14th  of  April,  indorsed 
to  levy  £2701,  the  amount  then  dae  to  the  plaintiff,  under  which  the  sheriff  re-entered  and 
took  possession  of  the  goodi : — Held,  that  there  was  an  actual  levy  under  the  ilrat  writ  to  the 
extent  of  £600,  and  therefore  that  the  second  writ  was  irregular,  since  it  ought  not  to  have 
issued  until  the  first  had  been  returned,  and  ought  to  have  recited  the  first  writ,  and  the  amount 
levied  under  it 
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Exch.  ofPUatt  noihiiiff  has  been  realised  under  the  first  writ,  a  second 
*  ^  writ  may  issue  before  the  return  of  the  first.  The  cases  of 
Chapman  MUler  V.  Pomell  (a),  and  Lowes  v.  Codringtm  (A),  un- 
BowLBT.  doubtedly  decided^  that  where  a  seizure  has  been  made 
under  a  fi.  fa.,  that  writ^  although  it  be  abandoned^  must 
be  returned  before  a  ca.  sa.  can  issue ;  but  those  decisions 
appear  to  be  at  variance  with  the  cases  of  Edmand  v. 
Boss  {c),  and  Dicas  v.  fVame  {d),  in  which  it  was  held  that 
a  ca.  sa.  might  issue  before  the  return  of  a  fi.  fa.^  where 
the  latter  writ  had  become  ineffectual  by  reason  of  a  dis- 
tress for  rent  or  taxes.  [Parke,  B. — ^If  there  was  any  levy 
under  the  compulsion  of  the  first  writ^  it  ought  to  have 
been  returned^  and  the  second  writ  ought  to  recite  that 
levy,  and  then  it  appears  by  the  writ  itself  why  it  was 
issued  for  a  less  sum.  The  question  therefore  is,  whether 
there  was  any  levy :  and  the  test  of  that  will  be,  to  con- 
sider whether  the  sheriff  was  entitled  to  poundage.]  The 
sheriff  was  not  entitled  to  poundage,  because  the  money  was 
not  paid  to  him,  under  the  execution,  but  to  the  creditor. 
But  further,  the  defendant  is  precluded  from  saying  that 
the  second  writ  is  irregular,  because  he  has  entered  into  a 
binding  agreement  to  allow  the  plaintiff  to  retake  posses- 
sion. It  is  like  the  case  of  an  agreement  by  a  defendant, 
that  a  warrant  of  attorney  given  by  him  shall  be  revived 
without  a  scire  facias.  [Parke,  B.,  referred  to  Ktnghi  v. 
Cokby  (c)]. 

F.  Robifuon,  contra. — ^The  rule  is,  that  whenever  the 
first  writ  has  been  carried  into  effect,  a  second  writ  shall 
not  issue  without  reciting  the  first.  How  can  it  be  said 
that  the  first  writ  was  not  carried  into  effect  here?  By 
compulsion  of  the  process  the  defendant  has  paid  a  sum  of 
£500,  in  consequence  of  which  the  sheriff  has  gone  out  of 

(a)  6  Taunt.  370.  (d)  10  Bing.  341;  3  M.  &  Scott, 

{b)  1  Dowl.  P.  C.  30.  814. 

(c)  9  Price,  5.  (e)  5  M.  &  W.  274. 
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possession^  and  the  execation  has  been  withdrawn.    The  Bxek.  rf  pieat, 
money  was  not  the  less  paid  nnder  the  writ,  because  it  was     ^  ^      ^ 
not  paid  through  the  hands  of  the  sheriflT.    In  Edmondy.     Chapman 
Bo99,  and  Dicas  v.  fVame,  there  was  no  valid  seizure,  and      Bowlbt. 
therefore  no  pressure  on  the  defendant  by  means  of  the 
execution.    Here  it  is  not  pretended  that  the  sheriff  did 
not  make  a  valid  seizure ;  and  it  is  quite  immaterial  whe- 
ther any  thing  is  actually  realised  by  the  seizure  beyond 
the  expenses :  Hodgkinson  v.  Whalley  (a). 

Lord  Abinger,  G.  B. — ^This  is  a  case  in  which  the  she- 
riff had  possession  of  the  goods  under  a  valid  writ ;  and  it 
has  been  decided,  that  where  that  is  so,  and  there  is  after- 
wards a  compromise  between  the  parties,  upon  which  the 
sheriff  withdraws,  he  is  nevertheless  entitled  to  his  pound- 
age :  Akkin  v.  fFells  (&).  The  second  writ  was  therefore 
irregular,  the  first  not  having  been  returned.  The  cases 
dted  by  Mr.  Knowles  are  distinguishable.  The  rule  must 
therefore  be  absolute. 

Parke,  B. — I  am  also  of  opinion  that  the  second  writ 
was  irregular,  because  the  first  had  not  been  returned, 
the  sum  of  £500  having  been  leried  by  virtue  of  the 
first  writ.  It  is  true  there  was  an  agreement  between 
the  parties,  that  the  plaintiff  should  re-enter  on  default 
being  made  in  payment  of  the  instalments ;  but  there  is 
nothing  in  that  agreement  which  precludes  the  defend- 
ant from  objecting  to  the  irregularity  of  the  future  pro- 
cess. The  law  on  this  subject  is  clear.  If  a  writ  of  fieri 
facias  issues,  under  which  any  thing  is  levied,  that  writ 
must  be  returned,  and  any  subsequent  process  must  issue 
for  the  whole  sum  due,  minus  the  amount  that  has  been 
so  recovered,  and  must  recite  the  first  writ.  In  Miller  v. 
Pamell,  the  Court  held,  that  a  plaintiff  who  has  issued  and 
executed  a  fi.  fa.,  cannot  abandon  it  and  sue  out  a  ca.  sa., 

(a)  2  C.  &  J.  86.  (b)  6  T.  R.  470. 
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Exek.  if  Pkai,  before  he  has  returned  it.  It  has  been  suggested  that  that 
-    decisioii  is  overnded  bj  Diem  y*  Weime;  but  that  case  is 


Chapman 

BOWLBT. 


distingoishable,  because  there  there  was  in  fiiet  no  exe- 
cution, the  goods  being  already  under  a  distress  for  taxes. 
Here  the  sheriff  entered  upon  the  possession  of  the  goods, 
and  by  the  compulsion  of  the  levy,  the  defendant  has  been 
compelled  to  pay  the  sum  of  £600,  part  of  the  debt.  Ac- 
cording  to  the  case  of  AiMn  v.  WdU^  the  sheriff  became 
thereby  entitled  to  poundage,  and  so  also  it  constituted 
a  levy.  That  being  so,  the  first  writ  ought  to  have  been 
returned,  and  the  second  ought  to  have  recited  the  first, 
stating  the  amount  recovered  under  it,  and  should  have 
been  indorsed  to  levy  the  whole  debt,  minus  that  amount. 


Aldbrsok,  B.,  and  Bolfb,  B.,  concurred. 

Rule  absolute. 


AprU72. 
A  bUl  of  ex. 
change,  drawn 
by  the  defend- 
ant, was  in- 
dorsed by  him 


Shelton  and  Others  v.  Bbaithwaite. 

Assumpsit  by  indorsees  against  drawer  of  a  bill  of 
exchange  for  156/.  18«.9J.,  dated  the  14th  of  May,  1840, 
drawn  by  the  defendant  upon  and  accepted  by  A.  Braith- 
s!&*ci^w1io''  ^*^^'  payable,  three  months  after  date,  at  the  Blooms- 
carried  onbusi-  bury  branch  of  the  London  and  Westminster  Bank.     The 

sess  in  partner- 
ship  at  Smeth- 

wick,  four  miles  from  Birmingham ;  by  them  to  the  Birmingham  and  Midland  Counties'  Bank,  and 
by  them  to  W.  It  became  due  on  the  1 7th  of  August,  and  was  dishononrad.  Ob  the  ISch  W.  re- 
turned it  to  the  bank  at  Birmingham,  who  received  it  on  the  19th.  The  plaintiffs,  had  previously 
given  directions  at  the  bank,  that  all  communications  for  his  firm  should  be  made  to  Mm  sft 
Tremadoc,  in  Carnarvonshire  (in  which  neighbourhood  he  was  engsged  in  mining  concerns). 
The  bank  accordingly,  on  the  20th  of  August,  sent  notice  of  dishonour  by  post  to  S.  at  Trema- 
doc,  which  he  received  there  on  the  Slst :  and  by  the  pott  of  the  S2nd  he  sent  notice  to  the  de- 
fendant :—ff€ld,  that  the  notice  to  S.,  and  therefore  that  to  the  defendant,  was  duly  given. 

A  declaration  by  indorsee  against  drawer  of  a  biH  of  exchange,  aooepted  payable  at  the 
Bloomsbury  branch  of  the  London  and  Westminster  Bank,  sUted  that  the  bill  was  presented 
"  at  the  said  Bloomsbury  branch  of  the  London  and  Westminster  Bank  on  the  day  when  it  be- 
came due."  The  defendant  having  sued  out  a  writ  of  error,  on  the  ground  that  the  declaration 
did  not  sufficiently  state  a  presentment  to  the  acceptor,  the  Court  gave  the  plaintifi  leave  to 
issue  execution  notwlthsUnding  the  writ  of  error. 

The  defendant  having  thereupon  abandoned  the  writ  of  error,  the  Court  refused  afterwards 
to  give  the  plaintifb  the  coita  of  the  above  appUcation. 
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declaration  alleged  that  tlie  acceptor  did  not  pay  tlie  said  Bxeh.  ^  PUw, 
bill^  although  'the  same  was  duly  presented  at  the  said  ^  *  ^ 
Bloomsbury  brandh  of  the  London  and  Westminster  Bank,  on  Shblton 
the  day  when  it  became  due.  Plea,  that  the  defendant  had  BKAirawAm. 
not  received  due  notice  of  dishonour. — ^At  the  trial  before 
Bolfe,  B.,  at  the  Middlesex  Sittings  in  Hilary  Term,  it 
appeared  that  the  bill  was  indorsed  by  the  defendant  to 
the  plaintiffs,  who  carried  on  business  imder  the  title  of 
the  ''Patent  Bivet  Company''  at  Smethwick,  about  four 
miles  firom  Birmingham,  and  by  them  to  the  Birmingham 
and  Midland  Counties'  Bank,  who  indorsed  it  to  one  Wil- 
liams. It  became  due  on  the  17th  of  August,  1840,  when 
it  was  presented  for  payment,  and  dishonoured.  On  the 
18th  it  was  returned  to  the  Bank,  who  received  it  at  Bir- 
mingham on  the  19th.  The  plaintiff  Shelton  had  pre- 
viously given  directions  at  the  bank,  that  all  communica- 
tions for  the  Patent  Bivet  Company  should  be  made  to  him 
at  Tremadoc,  in  Carnarvonshire,  whither  he  had  gone 
on  business,  being  engaged  in  a  mining  concern  in  the 
neighbourhood.  The  Bank  accordingly  sent  notice  of  dis- 
honour of  the  bill  to  him  at  Tremadoc,  by  the  post,  which 
reached  him  there  on  the  21st  of  August :  and  on  the 
32nd,  he,  Shelton,  sent  notice  of  dishonour  by  post  to  the 
defendant.  It  was  objected  for  the  defendant,  that  this 
notice  was  too  late ;  that  the  Bank  ought  to  have  given 
notice  directly  to  the  plaintiffs  at  Smethwick,  instead  of 
sending  it  to  the  plaintiff  Shelton  at  Tremadoc,  in  which 
case  the  defendant  would  have  received  notice  a  day 
sooner.  The  learned  Judge  reserved  the  point,  and  a 
verdict  passed  for  the  plaintiffs.    In  the  same  term, 

Oumey  moved  pursuant  to  the  leave  reserved,  and  ob-> 
tained  a  rule  nisi  to  enter  a  nonsuit  (a):  against  which 

(a)  He  moved  also  on  the  ground      ground  the  rule  was  refused.    See 
that  die  notice  of  dishonour  was  de-      7  M.  &  W.  436. 
fective  in  point  of  form,  but  on  that 
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ExeK  of  PUat,      M.  D.  HiU  and  CowUng  now  shewed  cause. — ^This  notice 

^    ^^     .    was  sufficient  to  charge  the  defendant.    The  phiintiffs 

Shelton      were  not  guilty  of  any  laches^  in  requiring  that  notices 

Braithwaitb.  should  be  sent  to  Shelton  atTremadoc^  whither  the  course 

of  his  mercantile  engagements  had  called  him.    The  bill 

ought  to  foUow  the  indorser^  wherever  he  may  be;  neither 

is  he  in  strictness  bound  to  inform  the  other  parties  to  the 

bill  where  he  is  to  be  found :  Baldtoin  v.  Richardson  {a). — 

The  Court  then  called  on 

Gumey  and  Ogle,  contri^  who  insisted  that  the  plaintiffs 
had  been  guilty  of  laches  in  causing  the  notice  of  disho- 
nour to  be  sent  to  the  plaintiff  at  Tremadoc,  instead  of  its 
going  direct  to  Smethwick,  his  ordinary  place  of  residence^ 
and  that  the  defendant  had  thereby  received  notice  of  the 
dishonour  later  than  it  would  have  reached  him  in  the 
latter  case.  The  case  of  Cross  v.  Smith  (&)  shewed  that 
the  notice  would  have  been  sufficient  if  sent  to  the  plain- 
tiffs' place  of  business  at  Smethwick,  notwithstanding  the 
absence  of  one  of  the  partners.  They  cited  also  Doe  d. 
Elliott  v.  Hfdme  {c),  where  a  notice  to  quit  in  the  names 
of  several  joint  lessors^  partners  in  trade^  but  signed  by 
one  of  them  only^  was  held  valid. 

Lord  Abingbb^  C.  B. — ^I  am  of  opinion  that  there  is  no 
ground  for  this  rule.  The  question  is^  whether  the  plain- 
tiffs could  have  defended  an  action  against  themselves  by 
the  Bank.  They  could  not;  because  notice  was  sent  to  a 
particular  place  pointed  out  by  one  of  themselves.  If  that 
notice  had  been  given  in  fraud  of  the  defendant  or  any 
other  parfy^  that  should  have  been  found  by  the  jury.  If 
there  are  several  parties  in  a  firm^  and  one  of  them  goes 
to  Brighton  for  a  week^  and  gives  notice  to  their  banker 
to  send  all  letters  for  the  firm  to  him  there,  that  wiU  be 

(a)  1  B.  &  C.  245 ;  2  D.  &R.  (ft)  1  M.  &  Sel.545. 

285.  (e)  2  Man.  &  R.  433. 
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sujffident^  unless  there  is  fraud.   An  indorsee  is  not  boun4  s*ch.  of  PUa^^ 
to  be  always  at  his  place  of  residence :  he  may  not  expect     ^    ^*   ^ 
the  bill  will  come  back,     I  think  that  if  theplaintifls  are      Sbblton 
bound  by  the  notice  they  have  received^  all  prior  parties  Braithwaitb. 
are  also  bound,  in  the  absence  of  fraud. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  It  is  clear 
that  the  Bank  at  Birmingham  had  received  due  notice;  and 
the  question  comes  to  this,  whether  the  defendant  is  dis- 
charged in  consequence  of  insufficient  notice  to  the  plain- 
tiffs; and  I  am  of  opinion  that  the  notice  was  sufficient, 
unless  the  plaintiffs  have  in  some  way  disqualified  them- 
selves from  receiving  notice  so  soon  as  they  otherwise 
would.  They  have  not  so  disqualified  themselves.  The 
plaintiff  Shelton,  being,  so  far  as  appears,  about  to  be  resi- 
dent at  Tremadoc,  some  time  previously  to  his  going  there, 
directs  the  Bank  to  send  all  letters  to  him  at  Tremadoc, 
and  they  do  so  accordingly.  That  appears  to  me  to  be 
sending  a  notice  in  a  reasonable  manner,  and  as  men  of 
business  would  naturally  act.  The  question  which,  upon 
the  motion  for  this  rule,  the  Court  thought  worthy  of  con- 
sideration, is  answered  by  the  facts.  It  was  then  sup- 
posed that  the  plaintiff  Shelton  had  his  residence  at 
Smethwick,  and  that  instead  of  receiving  notices  there,  he 
had  given  directions  that  letters  should  be  sent  to  him  at 
Tremadoc,  where  he  was  going  on  a  visit,  and  that  thereby 
time  was  lost,  and  prior  parties  placed  in  a  worse  situation 
than  if  notice  had  been  sent  to  his  ordinary  residence.  I 
do  not  know  that  even  that  would  have  made  the  notice 
bad;  but  the  facts  turn  out  differently. 

Bolpe,  B. — I  am  of  the  same  opinion.  I  thought  that 
the  direction  to  send  letters  to  Tremadoc  was  reason- 
able; and  I  have  little  doubt  that  the  jury  would  have  so 
found.  In  fact,  it  appears  that  time  was  gained  instead 
of  lost  by  sending  at  once  to  Tremadoc,  rather  than  send- 

VOL.  VIII.  s  M.  w. 
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Adi.  0/  Ptetut  ing  to  Smethwick^  from  whence  the  letter  might  have  had 


1841 


to  go  to  Tremadoc< 


shblton  Rule  discharged. 


V. 

Brasthwaitb. 


The  defendant  having  aftenrards  sued  ont  a  writ  of 
error,  assigning  as  ground  of  error  that  the  declaration 
did  not  sufficiently  aver  a  presentment  of  the  bill  io  the 
acceptor — 

Cowling  obtained  a  rule  to  shew  cause  why  the  plaintiffs 
should  not  be  at  liberty  to  issue  execution,  notwithstanding 
the  allowance  of  the  writ  of  error,  on  the  ground  that  it 
was  firivolous  and  for  delay. 

May  8.  Ogle  shewed  cause,  and  contended  that  the  statement  in 

the  declaration,  that  the  bill  was  presented  at  the  London 
and  Westminster  Bank,  was  not  sufficient,  but  that  it  ought 
to  have  stated  a  presentment  to  the  acceptor  there ;  and  that 
all  the  forms  were  so.  [Parke,  B.,  referred  to  Gibb  v. 
Matlier  (a).]  That  was  before  the  stat.  1  &  2  Geo.  4,  c.  78. 
At  all  events,  the  point  was  not  so  entirely  unworthy  of 
consideration  that  the  Court  would  grant  this  rule. 

The  Court,  however,  thought  the  objection  firivolous,  and 
made  the  rule  absolute. 

The  writ  of  error  was  thereupon  abandoned  by  the  de- 
fendant ;  and  in  Trinity  Term,  HiU  obtained  a  rule  to 
shew  cause  why  the  Master  should  not  tax  the  plaintiffs 
their  costs  of  the  last-mentioned  rule.  Against  which,  in 
Michaelmas  Term,  (Nov.  26)— 

Ogk  shewed  cause,  and  insisted,  that,  if  the  plaintiffs 
considered  themselves  entitled  to  these  costs,  they  ought 
to  have  applied  for  them  when  the  former  rule  was  dis- 
posed of,  and  could  not  now  have  them  allowed. 

(a)  2  C.  &  J.  254  :  S.  C.  in  error,  8  Bing.  214 ;  1  M.  &  Scott,  387. 
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HiU,  contri,  urged  that  it  was  not  until  the  abandonment  ^*ck,  tf  PUat, 
of  the  writ  of  error  that  the  Court  could  say  conclusively  '  ^ 

and  determinately  that  it  was  brought  for  delay ;  and  there-  Shelton 
fore  they  could  not  have  allowed  the  costs  upon  the  former  Beaithwaits. 
rule,  without  trenching  on  the  jurisdiction  of  the  Court  of 
Error :  but  that  it  being  now  clear  that  the  writ  of  error 
was  fiivolous,  and  merely  for  delay,  and  so  a  contempt  of 
this  Court,  the  defendant  ought  to  be  visited  with  the 
costs  :  otherwise  the  plaintiffis,  who  had  proceeded  properly 
throughout,  would  nevertheless  lose  a  portion  of  their 
costs. 


Lord  Abinobb,  C.  B. — ^There  is  no  colour  for  this  rule. 
If  the  plaintiffs  had  no  right  to  the  costs  when  the  former 
application  was  made,  they  canot  be  entitled  to  them  now. 
Suppose  the  point  had  been  determined  in  favoiur  of  the 
defendant  on  the  writ  of  error,  could  he  have  come  to  the 
Courtfor  his  costs  ?  Here  the  plaintiffs  came  for  the  costs 
of  an  application  which  was  to  relieve  them  from  the  risk 
of  suing  out  execution  themselves:  that  was  an  applica- 
tion for  a  favour,  of  which  they  ought  to  bear  the 'costs. 

Pabke,  B. — ^I  doubt  very  much  whether  the  plaintiffs 
were  at  any  time  entitled  to  these  costs,  because  they 
applied  to  the  Court  in  order  to  save  themselves  from  pur- 
suing the  ordinary  course,  which  might  have  exposed  them 
to  some  peril :  but  at  all  events  they  should  have  asked  for 
them  when  they  made  application  for  leave  to  issue  execu- 
tion. They  were  entitled  to  that  rule  only  on  shewing 
that  the  writ  of  error  was  for  delay;  and  if  it  was,  they 
should  have  asked  for  the  costs  then. 

OuBNBY,  B.,  and  Rolfb,  B.,  concurred. 

Rule  discharged,  with  costs* 

s2 
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CASES    IN   THE    EXCHEQUER^ 


Exek.  of  Pleat, 
1841. 


April  30. 

Service  upon 
one  of  tcTeral 
plaintiffs  of  the 
defendant's  in- 
tention to  apply 
for  hit  dis- 
charge under 
the  48  Geo.  8, 
c.  128,8. 1,  is 
suiBcient  for  a 
rule  absolute  in 
the  first  in- 


Harris  and  Another  v.  Turtle. 

1  HE  defendant  haying  lain  in  prison  for  more  than  a 
year  for  a  debt  not  exceeding  20/.,  Hance  now  moved  that  he 
should  be  discharged  out  of  custody,  under  the  48  Geo.  8, 
c.  123,  8. 1.  There  were  two  plaintiffs  in  the  action,  and 
notice  of  the  application  had  been  served  upon  one  of 
them  only;  the  question  was,  whether  that  was  a  sufficient 
notice,  under  the  rule  of  H.  T.  2  Will.  4,  s.  94,  to  entitle 
the  defendant  to  have  the  rule  made  absolute  in  the  first 
instance.  By  the  above-mentioned  rule  it  is  provided,  that 
a  rule  or  order  for  the  discharge  of  a  debtor,  who  has  been 
detained  in  execution  a  year  for  a  debt  under  20/.,  may  be 
made  absolute  iiwthe  first  instance,  on  an  affidavit  of  notice 
given  ten  days  before  the  intended  application,  which  notice 
may  be  given  before  the  year  expires. 


Per  Curiam. — ^We  think  the  notice  is  sufficient,  and 
that  you  are  entitled  to  a  rule  absolute. 

Rule  absolute. 


Cairns  v.  Robins  and  Mills. 
May  A.         A 
Goods  were       ASSUMPSIT.— The  first  count  of  the  declaration  stated, 

S[J^s*taV-*  *^**'  ^^  consideration  that  the  plaintiff;  at  the  request  of 
gon  to  A.  in       the  defendants,  had  caused  to  be  delivered  to  the  defend- 

London,  and 
delivered  hy 

the  carrier  to  him.  A.  sent  them  back  to  the  carrier's  warehouse,  with  directions  that  they 
should  remain  there  to  await  his  orders^  They  remained  there  accordingly  for  upwards  of  a 
year,  when  they  were  lost  out  of  the  warehouse.  A  printed  bill  issued  by  the  carrier,  and 
sent  to  A.  with  the  goods,  stated  that  "  any  goods  that  should  have  remained  three  months 
In  the  warehouse  without  being  claimed,  or  on  account  of  the  nonpayment  of  the  charges  thereon, 
would  be  sold  to  defray  the  carriage  or  other  charges  thereon,  or  the  general  lien,  as  the  case 
might  be,  together  with  warehouse  rent  and  expenses."  The  carrier  had  often  before  carried 
goods  for  A.,  but  no  goods  of  his  had  before  lain  in  the  carrier's  warehouse : — Held,  that  the 
carrier  was  not,  under  these  circumstances,  a  mere  gratuitous  bailee  of  the  goods  at  the  time 
of  their  loss ;  and  therefore,  that  A.  might  recover  against  him  the  value  of  the  goods,  on  a 
declaration  in  assumpsit  alleging  that  they  were  delivered  to  the  defendant  to  be  safely  kept 
for  the  plaintiff,  for  certain  reasonable  compensation  and  reward  to  be  therefore  paid  by  him. 
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fints  two  packages  of  the  plaintiff  of  great  value^  to  wit^  Bteh.  </  PUatp 
&c.,  to  be  by  the  defendants  safely  and  securely  kept  for  '  ^ 

the  plaintiff^  for  certain  reasonable  compensation  and  re-  caiems 
ward  to  be  therefore  paid  to  them  by  the  plaintiff^  the  Robins. 
defendants  promised  the  plaintiff  that  they  wonld  safely 
and  securely  keep  the  said  packages,  and  would  deliver 
the  same  to  the  plaintiff  when  thereunto  requested: — 
Breach,  that,  by  the  carelessness,  negligence,  and  improper 
conduct  of  the  defendants,  one  of  the  said  packages  was 
whoUy  lost  to  the  plaintiff.  There  was  also  a  count  on  an 
account  stated. — Pleas,  first,  non  assumpserunt ;  secondly, 
that  the  said  package  was  not  lost  to  the  plaintiff  through 
the  carelessness,  negligence,  or  improper  conduct  of  the 
defendants,  in  manner  and  form,  &c. ;  on  which  issues 
were  joined.  At  the  trial  before  Gumey,  B.,  at  the  Mid- 
dlesex Sittings  after  Hilary  Term,  the  facts  appeared  to 
be  as  follows : — 

In  the  month  of  March,  1837,  the  two  packages  in 
question  were  sent  from  Chorley,  in  Lancashire,  by  a  wag- 
gon of  the  defendants,  who  are  common  carriers,  directed 
to  the  plaintiff  in  London.  They  were  delivered  accord- 
ingly to  the  plaintiff,  who  sent  them  back  to  the  defend- 
ants' warehouse,  with  directions  that  they  should  remain 
there  to  await  his  orders.  They  remained  there  for  more 
than  a  year,  until  one  of  them  was  lost  out  of  the  ware- 
house; to  recover  the  value  of  which  this  action  was 
brought.  One  of  the  printed  bills  issued  by  the  defendants, 
which  had  been  delivered  to  the  plaintiff  with  the.  goods, 
was  put  in.  The  heading  of  it  contained  a  notice  that 
''  any  goods  or  packages  that  shall  have  remained  three 
months  in  the  warehouse  without  being  claimed,  or  on 
account  of  the  non-payment  of  the  charges  thereon,  will 
be  sold  to  defray  the  carriage  and  other  charges  thereon, 
or  the  general  lien,  as  the  case  may  be,  together  with 
warehouse  rent  and  expenses/'  The  plaintiff  was  a  regu- 
lar customer  of  the  defendants,  but  it  appeared  that  no 
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Ereh,  of  Pkat,  goods  of  Ilis  had  before  lain  in  their  warehouse  in  a  similar 
^^^'  manner.  One  of  the  witnesses,  a  servant  of  the  defend- 
ants, stated,  that  it  was  not  the  practice  of  the  defendants 
to  charge  their  customers  with  warehouse-rent;  that  they 
considered  the  carriage  of  the  goods  as  a  sufficient  remu- 
neration for  the  warehouse-room  also. 

It  was  contended  for  the  defendants,  upon  these  facts, 
that  the  ayerment  in  the  declaration,  that  the  goods  were 
delivered  to  be  kept  by  the  defendants  for  reward,  was  not 
proved ;  that,  under  the  circumstances,  the  defendants  were 
mere  gratuitous  bailees,  and  therefore  not  answerable  ex- 
cept for  gross  negligence,  of  which  there  was  no  proof. 
The  learned  Judge,  in  summing  up,  stated  to  the  jury, 
that  although  no  specific  charge  had  been  made  for  ware- 
house-room, yet  if  the  charge  for  the  carriage  was  considered 
by  the  parties  as  constituting  a  sufficient  remuneration  for 
the  warehousing  also,  that  would  make  the  defendants 
bailees  for  hire,  to  keep  the  goods  safely,  within  the  terms 
of  the  deckration.  The  jury  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  them  upon  the  first  issue. 

In  the  former  part  of  this  term.  Plait  obtained  a  rule 
nisi  accordingly,  or  for  a  new  trial,  on  the  ground  of  mis- 
direction :  against  which 

Cresswell  and  Orompton  now  shewed  cause. — ^The  ques- 
tion is,  whether  there  was  not  evidence  to  go  to  the  jury  to 
sustain  the  first  count  of  the  declaration,  which  avers  that  the 
goods  were  delivered  to  the  defendants,  to  be  safely  kept  by 
them  for  a  reasonable  reward  to  be  therefore  paid  to  them 
by  the  plaintiff.  Now  it  is  clear  that  the  plaintiff  delivered 
the  goods,  and  the  defendants  accepted  them,  to  be  kept  for 
the  plaintiff,  and  to  be  re-delivered  to  him  upon  request. 
The  only  remaining  question  then  is,  whether  there  was 
evidence  to  show  that  for  this  the  defendants  were  entitled 
to  a  reasonable  reward.  Now  it  appeared  that  the  plaintiff 
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bad  often  before  forwarded  goods  from  Chorlej  to  London  £«*•  ^  ^^^^ 
by  the  defendants'  waggons^  but  had  never  reorired  baok  - 

goods  which  had  been  warehoused  hj  the  defeyidants :  the  Cairns 
warehousing  by  them  in  London  was,  therefore,  as  between  Robins. 
these  parties^  a  perfectly  new  transaction,  not  depending 
upon  any  previous  usage.  If  this  were  all  that  appeared 
in  the  case — ^the  defendants  being  persons  notoriously 
carrying  on  business  as  carriers^  and  this  being  part  of  the 
trade  they  so  carried  on — ^the  law  would  imply  a  pr^xnise 
to  repay  them  a  reasonable  reward  for  so  doing.  But  it 
was  left  to  the  jury  to  say  whether  the  payment  for  the 
carriage  was  considered  as  being  a  reward  for  the  ware- 
housing also,  sufficient  to  satisfy  the  terms  of  the  declara- 
tion ;  and  the  jury  have  found  that  that  was  the  contract 
between  the  parties.  It  is  clear  that  the  defendants  were 
treated  throughout  as  paid  agents.  The  memorandum  in 
the  heading  of  the  bill  produced  in  evidence  clearly  im- 
ports, that,  after  the  three  months  at  all  events,  the  de<- 
fendants  should  receive  payment  for  the  keeping  of  the 
goods.  If  they  have  the  right  to  charge  warehouse-rent 
at  all,  how  can  they  say,  or  how  can  it  be  said  against 
them,  that  they  are  mere  gratuitous  bailees  ?  [AUenon,  B. 
referred  to  Garride  v.  Trent  and  Metny  NamgaHon  Com^ 
pony  (a).]  No  question  of  gratuitous  bailment  arose  in 
that  case.  The  whole  question  here  is,  whether  there  was 
not  evidence  to  go  to  the  jury  of  the  defendants  having 
received  the  goods  to  keep  for  the  plaintiff,  lEbr  reward;  if 
so,  the  breach  was  admitted.  The  averment  in  the  declar- 
ation does  not  necessarily  imply  direc/  paymeni,  but  merely 
points  out  the  kind  of  contract  to  which  a  particular  degree 
of  responsibility  for  negligence  applies,  as  contra-distin- 
guished from  a  mere  naked  bailment. 

Plait  and  Petersdarff,  contra. — The  contract  stated  on 
the  record  was  not  proved ;  or  at  least,  the  jury,  under  the 
direction  given  to  them  by  the  learned  Judge,  have  not 

(a)  4  T.  R.  581. 
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Exeh.  of  Pleas,  found  it  as  laid.    The  declaration  alleges  a  peculiar  species 
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of  bailment^  to  keep  and  re-deliver  on  request^  and  to  be 
paid  for  that  duty.  There  was  no  evidence  of  that  obliga- 
tion, to  re-deliver  at  all  events  and  unconditionally;  what 
was  proved  was^  at  most^  merely  a  qualified  undertaking, 
to  deliver  the  goods  subject  to  the  defendants'  obligations 
as  warehousemen.  They  are  to  re-deliver,  provided  no 
circumstances  intervene  to  relieve  them  from  the  perform- 
ance of  their  general  obligation.  The  obligation,  therefore, 
described  in  the  declaration  is  general  and  unqualified; 
that  of  the  defendants  was  of  a  restricted  and  limited  char- 
.  acter.  But  how  can  a  reward  which  they  are  to  receive  as 
carriers,  be  made  to  apply  to  them  when  exercising  a  to- 
tally distinct  capacity,  and  subject  to  different  obligations? 
In  order  to  make  a  reward  recoverable,  there  must  be  a 
locatio  operis  faciendi,  or  a  locatio  custodiae.  Where  a 
carrier  has  also  been  a  warehouseman,  questions  have  often 
arisen  how  far  he  was  responsible  in  case  of  fire.  On  that 
subject  Mr.  Justice  Story  says  (a),  '^  Suppose  that  a  person 
acts  both  as  a  common  carrier  and  a  warehouseman,  it 
sometimes  becomes  a  matter  of  great  nicety  to  decide  in 
which  character  he  is  chargeable;  for  as  the  responsibility 
of  the  two  characters  is  very  different,  he  may  in  one 
character  be  liable  for  a  loss,  from  which  he  would  be 
exempt  in  the  other.  For  example,  a  common  carrier  is 
liable  for  losses  by  fire,  not  occasioned  by  inevitable  casu- 
alty ;  whereas  a  warehouseman  is  not  liable  for  any  losses 
by  fire,  unless  he  has  been  guilty  of  ordinary  negligence.'* 
The  bills  put  in  in  this  case  stated  only  the  terms  on 
which  the  defendants  received  the  goods  to  carry .  But  at 
-the  time  of  the  loss,  they  were  not  in  the  exercise  of  their 
duty  08  carriers,  and  no  responsibility  as  such  then  attached 
to  them.  The  keeping  of  the  goods  was  an  accommodation 
without  charge,  the  remuneration  for  the  carriage  being 
considered  sufficient.     The  goods  had  actually  been  deli- 

(a)  Story  on  Bailments,  290,  (edit.  1839.) 
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Tered,  and  the  duty  of  the  defendants  as  carriers  was  com-  &»*.  ^  PUn^ 

1841 
plete.    The  question  is^  are  the  £Eu;ts  proved  such  as  to  *  ^ 

justify  a  conclusion  tn  Tpwnt  of  law  of  liability  on  the  part       Cai»h« 

of  the  defendants :  for  it  was  not  left  to  the  jury  to  say       Rouhi. 

whether  thqr  thought  there  was  a  bailment  for  reward  in 

respect  of  the  custody,  which  is  the  contract  stated  on  the 

record.    It  was  clearly  a  question  for  the  jury  whether  that 

contract  subsisted  or  not. 

Lord  Abinoeb^  C.  B. — ^I  am  of  opinion;  that  when  this 
case  comes  to  be  considered,  there  is  no  ground  for  making 
this  rule  absolute.  The  printed  paper  put  in  evidence 
sufficiently  shews  a  contract,  and  such  a  one  as  to  give  the 
defendants  a  right  to  exact  a  warehouse  rent  for  the  bales 
on  hand,  at  least  after  a  certain  time.  But  I  go  fturther, 
and  think  that  the  evidence  of  the  defendants'  servant  also 
sufficiently  shewed  a  contract  for  reward.  A  distinction 
has  been  properly  drawn  between  the  duties  of  a  carrier 
and  of  a  warehouseman.  But  the  party  may  have  so  large 
a  compensation  as  a  carrier,  as  to  be  sufficient  also  to  re- 
mimerate  him  for  acting  as  a  warehouseman,  as  is  the  case 
with  many  of  the  canal  companies :  and  it  is  quite  con- 
sistent with  both  these  characters,  that  he  will  for  a  certain 
time,  until  fitrther  orders,  or  for  a  reasonable  time,  keep 
the  goods,  considering  the  general  remuneration  for  carry- 
ing sufficient  to  cover  this  risk  also.  I  think,  if  the  jury 
had  found  their  verdict  upon  this  ground  alone,  it  would 
be  sufficient  to  support  the  declaration ;  but  upon  the  other 
ground,  it  cannot  be  doubted  that  it  is  sufficiently  proved. 
Suppose  the  goods  had  not  been  lost,  and  the  plaintiff  had 
demanded  them,  the  defendants  would,  under  the  terms  of 
their  notice,  clearly  have  had  a  right  to  demand  warehouse 
rent  before  they  parted  with  the  goods.  It  means  this — ^for 
three  months  we  will  receive  and  keep  the  goods,  and  con- 
sider the  payment  for  the  carriage  sufficient  for  so  doing; 
but  after  three  months  we  shall  demand  warehouse  rent. 
That  is  quite  sufficient  to  sustain  tins  verdict. 
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Exeh.  (^  pum,      Aldeeson,  B. — ^I  am  of  the  same  opinion.    The  only 
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question  is^  whether  the  allegation^  that  these  goods  were 
deliyered  to  the  defendants  to  be  safely  kept  by  them  for 
a  reasonable  reward  in  that  behalf^  has  been  proved.  It 
appears  to  me  that  there  was  evidence  whence  the  jury 
might  reasonably  find,  that,  in  consideration  that  the  par- 
ties whose  goods  were  carried  would  pay  a  certain  sum, 
the  defendants  would  not  only  carry  them,  but  would 
warehouse  them  for  three  months :  the  compensation  so 
paid  being  a  compensation  not  only  for  carrying,  but  for 
warehouse-rent  also.  The  authorities  which  have  been  cited 
are  not  to  the  point.  The  question  is,  were  the  defendants 
gratuitous  keepers  of  these  goods,  or  keepers  of  them  for  a 
reasonable  compensation  ?  It  seems  to  me  that  there  was 
abundant  evidence  for  the  jury  in  support  of  the  latter  view, 
and  that  the  jury  have  found  a  right  verdict. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


Jones  v.  Lewis. 
3fay4.        T 
If,  upon  an  in-  XN  this  case  an  interpleader  rule  had  been  obtained  on 

obudn'^^^by^^^^  behalf  of  the  sheriff^,  and  the  claimant  not  appearing  upon 
sherifl;  the        the  mle,  his  daim  was  barred.     Whateley,  for  the  shmflf, 

claimant  does  '  tri  j 

not  appear,  and  applied  for  costs  aguinst  the  claimant.  The  Court  doubted 
barred,  the  whether  they  had  power  to  grant  them ;  and  at  a  later 
:Stli!nu  period  of  the  day, 

against  the 

claimant.  j^^^  Abinobr,  C.  B.  Said,  —  In  the  interpleader  rule 

moved  by  Mr.  fVJiateley  this  morning,  he,  on  behalf  of  the 
sheriff,  pressed  us  for  costs  against  the  claimant,  who  did 
not  appear,  and  was  therefore  barred.  We  had  some  doubt 
on  the  subject  at  the  time ;  and  on  looking  further  into  the 
act  of  Parliament,  we  find  we  have  no  power  to  grant  the 
costs  under  such  circumstances.  The  act  (sect.  3)  speaks 
only  of  giving  costs  between  the  defendant  and  the  plain- 
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tiff,  that  is,  the  parties  who  are  ultimately  made  defendant  £wA.  </  puat, 
and  plaintiff;  but  tiie  only  power  we  can  exercise  on  the     ^    ^' 
application  of  the  sheriff  is  to  bar  the  claimant  if  he  does 
not  appear. 

Alberson,  B.,  Gurnby,  B.,  and  Rolfb,  B.  concurred. 

Bule  accordingly  (a). 
(a)  See  Lambert  ▼.  Cooper,  5  Dowl.  P.  C.  547. 


The  Earl  of  Harborouoh  v.  Shardlow. 

J.N  this  case  a  new  trial  was  granted,  on  the  application  Where  e  new 
of  the  plaintiff,  in  Trinity  Term,  1840,  on  the  ground  of  ezdebitojus- 
misdirection  (a).    The  cause  not  having  yet  been  tried  S^'^^nJS^o 
again,  although  two  assizes  had  passed,  proceed  upon 

the  rule  within 

Htanfrey,  for  the  defendant,  now  moved  for  a  rule  to  Ume. 
shew  cause  why  the  rule  for  a  new  trial  should  not  be 
rescinded.    But 

Per  Curiam. — ^That  may  be  done  where  the  party  has 

anything  to  do  before  trying  the  cause  again,  as  where  it 

is  granted  on  payment  of  costs :  but  here  the  rule  was 

granted  absolutely,  and  no  condition  has  been  broken  on 

which  the  Court  granted  it.    It  is  the  same  as  if  the  trial 

had  not  taken  place;  in  which  case  you  must  have  taken 

the  cause  down  by  proviso. 

Bule  refiised(i). 

(a)  7  M.  &  W.  87.  from  the  judge's  notes ;  hut  the 

{h)  See  Buckle  y.  /To/Zw,  2  Chit  defendant's  counsel  ohjecting,  the 

R.  398.    In  Hmt^ayne  ▼.  Bamme^  Court  said  that  diey  had  no  power 

[Vacation  Sittings  iJter  last  Hilary  to  allow  it  without  consent,  this 

Term]  in  which  a  new  trial  was  being  a  new  trial  obtained  as  of 

granted  by  this  Court  on  the  ground  right,  on  the  ground  of  misdirec- 

of  misdirection,  Coekbum,  for  the  tion ;  and  that  die  same  rule  must 

plaintiff,  applied  that  the  evidence  apply  as  if  it  wen  die  grant  of  a 

of  a  witness  who  had  died  since  venire  de  novo  on  a  bill  of  excep- 

the  former  trial,  might  be  read  tions. 


266  CA8E8    IN    THE    EXCHEQUER, 

Exek,  of  PUoit 

^   ^      ^  Farmer  v.  MoxmTFORT. 

Awrit^tiiai  ^^  *^  *^**®  Humfrey  had  obtained  a  rule,  calling  upon 
issued,  directed  the  plaintiff  to  shew  cause  why  the  trial  of  tins  cause  before 
of  the  Court  of  the  Recorder  of  Northampton^  and  all  subsequent  proceed- 
rou^^^fNoithl  ^S®  thereon,  should  not  be  set  aside,  or  why  the  judgment 
ampton,  com-     ghould  not  be  arrested.    It  appeared  from  the  affidavits. 

manding  liim  to  '^'^ 

summon  a  jury  that  a  Writ  of  trial  had  issued  in  this  cause»  directed  to  the 
duly  qwSSed  BecordcT  of  the  Court  of  Pleas  of  the  town  and  borough  of 
ilm'to"**the  Northampton,  whereby  he  was  commanded  to  summon 
issue  joined  be-  twdvc  good  and  lawful  men  of  his  county y  duly  qualified 

tween  the  par-  ,.  ,  i        .  .   .       •■    i  ^i 

ties.   The  according  to  law,  to  try  the  issue  jomed  between  the 

byajuTy*of  parties.     In  the  affidavits  in  support  of  the  rule,  it  was 

persons  resi-  sworn  that  the  jurors  by  whom  the  cause  was  tried  were 

borough,  and  resident  within  the  borough  of  Northampton,  and  were 

of  jurors  for  the  jarors  for  the  borough  only,  and  not  in  the  list  of  jurors 

Northampton,  ^^'  *^®  county  of  Northampton,  and  had  not  in  fiswjt  been 

although,  as  it  summoned  firom  the  county.    The  affidavits  in'opposition 

was  alleged,  ^  '^^ 

duly  qualified  to  the  rulc  stated,  that  the  jurors  by  whom  the  cause  was 
Sembu,^i  tried  were  jurors  for  the  trial  of  issues,  &c.,  for  the  county 
irre^^^in  ^^  Northampton,  and  duly  qualified  to  serve  as  jurors  for 
requiring  the  that  couuty.  At  the  trial,  the  defendant's  attorney  pro- 
summon  a  jury  tested  against  the  trial  of  the  cause  by  the  Recorder,  on  the 
ivTbniMd!'  P'ound  that  his  authority  was  co*extenaive  with  the  borough 
that,  »*  »*•  of  Northampton  only,  and  that  he  had  no  jurisdiction  in 
not  been  regu-  the  county,  and  no  authority  to  summon  a  jury  from  the 
^  ju^  not '  county  generally,  as  he  was  directed  by  the  writ  of  trial  to 
SSln^fr^"*  do.  The  trial  however  proceeded,  and  the  verdict  passed 
the  county  list  for  the  plaintiff. 

Flood  now  shewed  cause  against  the  above  rule. — This 
rule  was  applied  for  on  the  ground,  that,  under  the  words 
of  the  Stat.  8  &  4  Will.  4,  c.42,  s.l7,  which  directs  that 
the  writ  of  trial  shall  issue, "  directed  to  such  sheriff/'  (the 
words  '  or  judge,'  which  are  inserted  in  other  parts  of  the 
clause,  not  being  added  here) — ''commanding  him  to  try 
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sncli  issue  or  issues  by  a  jury  to  be  summoned  by  him/'  Bxeh.  of  piea$, 
the  Recorder  of  Northampton  had  no  power  to  simimon  a  '  ^ 

jury  of  any  description^  and  therefore  that  the  writ,  being  Farmer 
wrongly  directed,  is  void.  The  answer  to  this  objection  is  Movntport. 
twofold :  first,  this  is  not  a  motion  to  set  aside  the  unit; 
and  secondly,  the  Recorder,  as  Judge  of  a  court  of  record, 
has,  as  incidental  to  his  jurisdiction,  authority  to  siun- 
mon  a  jury  for  the  trial  of  causes  before  him,  even  though 
no  writ  be  directed  to  him  for  that  purpose. — ^The  Court 
here  called  upon 

Humfrey,  in  support  of  the  rule. — There  has  been  a  mis- 
trial in  this  case.  The  Recorder  is  directed  by  the  writ  to 
summon  a  juiy  from  the  county,  which  he  has  no  authority 
whatever  to  do.  But  even  if  the  writ  is  regular,  it  has 
not  been  obeyed;  for  it  appears  that  the  jurors  who  were 
siunmoned,  and  tried  the  cause,  were  jurors  for  the  borough 
only,  and  were  not  on  the  list  of  jurors  for  the  county. 

Flood. — The  affidavits  in  opposition  to  the  rule  state 
that  the  jurors  who  tried  the  cause  were  duly  qualified  to 
serve  as  jurors  for  the  county.  If  in  fact  they  had  not 
the  requisite  qualification,  that  should  have  been  made 
ground  of  challenge  at  the  trial,  pursuant  to  the  provi- 
sions of  the  Jury  Act,  6  Gteo.  4,  c.  50,  s.  27.  [Alderson,  B. — 
The  14th  section  of  that  act  appears  to  import  that  none 
can  be  returned  to  serve  as  jurymen  but  those  whose 
names  are  in  the  list.]  There  is  nothing  to  shew  that  a 
jury  de  circumstantibus  may  not  be  taken  firom  persons 
who  are  not  on  the  list.  \^Alderson,  B. — ^Is  there  any  au- 
thority that  it  may?  I  am  not  satisfied  from  the  87th 
section  that  that  may  be  done.]  The  Recorder  has  no  means 
of  access  to  the  jury  list ;  the  sheriff  is  not  compellable  to 
attend  with  it  before  him,  as  before  a  Judge  of  assize.  It 
is  a  sufficient  compliance  with  tins  writ,  that  the  trial  has 
taken  place  before  a  jury,  who  are  sworn  to  have  been  duly 
qualified  to  serve  as  jurors  for  the  county. 
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Exeh.  of  Pkai,      Lofd  Abinoeb^  C.  B. — ^I  am  of  rainion,  that,  eren  sup- 
.    ^      '    posing  thk  writ  to  be  regular,  it  has  not  been  regnlarfy 
FAftMER      obeyed.     Possibly  the  writ  is  not  regular;  but  at  all 
MotJMTFORT.  ev^ents  it  is  dear  that  there  has  been  no  trial  by  persons 
taken  from  the  Ust  of  jurors  for  the  county.  The  objection 
made  at  the  trial  was,  that  the  Becorder  had  no  power  to 
summon  a  jury  according  to  the  terms  of  the  writ :  but  it 
now  appears  that  he  did  not  in  fact  summon  them  accord- 
ing to  the  terms  of  the  writ.    The  writ  requires  him  to 
summon  a  jury  of  men  of  the  county,  duly  qualified]  and 
looking  at  the  act  of  Parliament,  I  think  the  meaning  of 
that  is,  that  the  jurors  to  try  the  cause  must  be  taken  firom 
the  jury  list  for  the  county.     I  do  not  think  this  is  a  case 
in  which  any  challenge  was  necessary.    The  rule  must 
therefore  be  absolute. 

Albebson,  B. — I  also  think  this  rule  must  be  absolute. 
The  objection  in  this  case  is  two-fold :  first,  that  the  writ 
is  irr^ularly  directed;  and  secondly,  that  its  directions 
have  not  been  complied  with.  I  do  not  say  whether  the 
writ  is  irregular  or  not :  it  may  be,  that  the  Judge  had  a 
right  to  send  the  cause  to  be  tried  by  that  jury ;  the  pro- 
vision in  the  statute,  which  authorises  the  issuing  of  writs 
of  trial  to  be  tried  before  any  Judge  of  any  court  of  record, 
looks  as  if  it  was  meant  that  he  should  have  the  power 
of  summoning  a  jury,  for  that  particular  occasion,  from 
those  who,  under  the  general  Jury  Act,  may  be  compelled 
to  try  ordinary  cases.  I  am  rather  disposed  to  think, 
however,  that  the  writ  is  irregular,  and  that  its  direction 
should  have  been  to  summon  a  jury  firom  those  persons 
whom,  in  the  ordinary  course  of  his  duty,  the  Becorder 
would  summon  for  the  trial  of  issues  in  his  Court.  On 
that  point,  however,  I  give  no  definite  opinion.  But  the 
writ,  which  directs  the  jury  to  be  summoned  firom  ''  good 
and  lawful  men  of  the  county,  duly  qualified  according  to 
law,''  must  mean  that  they  are  to  be  taken  firom  those 
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persons  who  are  competent  to  senre  on  the  trial  of  issues  Etek.  of  piea$, 

within  the  county^  namely^  firom  those  whose  names  ap-     .  ^^^*   . 

pear  on  the  ordinary  jury  lists.    But  here  it  appears  that      F4BitBR 

the  Recorder  summoned  a  jury  from  the  list  of  jurors  for    MouNTPotT. 

the  borough,  and  not  for  the  county :  he  has  not,  therefore, 

obeyed  the  writ.    It  is  said,  indeed,  that  the  borough 

jurors  are  the  same  persons  as  sit  on  the  trial  of  issues  in 

the  county,  and  that  they  are  duly  qualified  to  serve  for 

the  county;  but  that  does  not  answer  the  affidavit  on  the 

other  side,  which  states  that  they  were  not  upon  the  jury 

list  for  the  county.  I  think,  therefore,  that  there  has  been 

a  mis-trial,  and  that  the  rule  must  be  absolute  to  set  aside 

the  proceedings. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


Fell  v.  Knight. 

Cjipril  30. 
ASE. — ^The  declaration  stated,  that  the  defendant, before  Although  a 

and  at  the  time  of  the  committing  the  grievance  therein-  [[('Jed  toreBoon- 

after  mentioned,  was  an  innkeeper,  and  did  keep  a  certain  dation^in™™^' 

common  inn  for  the  reception  and  accommodation  of  tra^  inn,  he  is  not 

„  -         .  .  .  ii    I     ^       entitled  to  se- 

vellers,  that  is  to  say,  a  certain  common  mn,  called  the  lect  a  particu- 
Fox  and  Hounds,  situate  and  being  at  SyMon,  in  the  county  ort^i^S^ton 
o£  Leicester;  and  thereupon  theretofore,  and  in  the  win-  J^^^f  *  . 
ter  season,  to  wit,  on  &c.,  the  plaintifi*,  then  being  a  trar  purpose  of  sit- 
veller,  came  with  (amongst  other  things  of  great  value)  night,^so  long 
certain  goods  and  chattels,  to  wit,  &c.,  of  large  value,  to  i^wun'ng^an?" 
wit,  of  the  value  of  20/.;  and  the  plaintifT  was  accepted  jf*"  to  furnish 
and  received  by  the  defendant  into  the  said  inn,  with  proper  room  for 
the  said  goods  and  chattels,  as  a  guest,  and  the  plain-     '  purpose. 
tiff  then  required  the  defendant  to  suffer  and  permit 
the  plaintiff  to  stay  and  lodge  at  the  said  inn  as  such 
guest  as  aforesaid,  with  the  said  goods  and  chattels,  for  and 
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during  the  night  of  the  same  day :  and  although  the  de* 
fendant  then  had  sufficient  room  and  accommodation  in 
his  said  inn  to  enable  him  to  continue  the  plaintiff  therein 
as  a  guest  during  the  said  nighty  and  the  plaintiff  then 
paid  for  certain  wine  delivered  by  the  defendant  to  the 
plaintiff  a  certain  sum^  to  wit,  the  sum  of  6^.,  and  the 
plaintiff  was  then  ready  and  willing  to  pay  the  defend- 
ant a  reasonable  sum  of  money  for  such  lodging  and  ac- 
commodation, and  for  such  necessaries  as  should  be  required 
by  the  plaintiff,  of  which  said  premises  the  defendant  tiien 
had  notice;  nevertheless  the  defendant,  not  regarding 
his  duty  as  such  innkeeper,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff,  and 
to  put  him  to  great  and  imnecessary  trouble  and  ex- 
pense, annoyance,  distress,  and  inconvenience,  and  to 
damage  and  injure  the  health  of  the  plaintiff,  and  to  ex- 
pose the  plaintiff,  so  having  the  said  goods  and  chattels 
of  the  value  aforesaid,  to  great  personal  danger,  and  the 
said  goods  and  chattels  of  the  value  aforesaid  to  great 
and  imminent  danger  of  being  damaged,  injured,  lost, 
and  stolen,  did  not  nor  would,  at  the  said  time  when  he 
was  so  requested,  or  at  any  time  afterwards,  suffer  or  per- 
mit the  plaintiff  to  stay  or  lodge  at  the  said  inn  as  afore- 
said, with  the  said  goods,  chattels,  and  things,  during  the 
time  in  that  behalf  aforesaid,  but  wholly  refused  and  ne- 
glected so  to  do,  and  on  the  contrary  thereof,  in  the  middle 
of  the  night  of  the  same  day,  so  bdng  in  the  winter  sea- 
son aforesaid,  then  wrongfully  and  unjustly  turned  the 
plaintiff,  with  the  said  goods  and  chattels,  from  and  out 
of  his  said  inn,  whereby  the  plaintiff  was  forced  and 
obliged  to  quit  the  said  iniii  and  to  go  and  travel  in  the  mid- 
dle of  the  night-time  in  the  winter  season,  divers,  to  wit,  six 
miles,  in  order  to  procure  a  lodging  elsewhere,  and  place  of 
safe  and  proper  deposit  for  the  said  goods  and  chattels; 
and  upon  that  occasion  the  plaintiff  was,  by  means  of  the 
said  several  premises,  put  to  great  trouble,  inconvenience. 
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and  expense^  and  was  and  is  otherwise  greatly  annoyed,  -^<^*'  </  P^ff 
distressed,  and  injured,  and  exposed  to  great  personal  dan- 
ger, and  to  great  and  imminent  danger  of  losing  or  being 
otherwise  deprived  of  the  said  goods  and  chattels. 

Plea — That  just  before  and  at  the  time  of  the  committing 
of  the  grieyances  in  the  declaration  mentioned,  the  plaintiff 
had  come  to  and  was  in  the  said  inn  at  a  late  hour  of  the 
night,  to  wit,  after  the  hour  of  eleven  o'clock  of  the  night 
of  the  said  19th  day  of  December  in  the  year  aforesaid,  at 
a  time  when  the  defendant  was  about  to  shut  up  the  said 
inn,  and  all  guests  who  did  not  intend  to  sleep  in  the  said 
inn,  and  lodge  in  the  same  during  the  night,  were  about  to 
depart  therefirom,  and  the  plaintiff,  just  before  the  said 
time,  had  expressed  his  desire  to  sleep  in  the  said  iim  dur- 
ing the  night,  and  the  defendant,  at  the  request  of  the 
plaintiff,  had  caused  the  plaintiff  to  be  shown  up  stairs 
to  a  part  of  the  said  inn  where  beds  were  provided  for  the 
accommodation  of  guests  who  were  desirous  to  sleep  in  the 
said  inn  during  the  night,  the  same  being  reasonable  and 
proper  accommodation  for  guests  who  might  be  desirous 
to  sleep  in  the  said  inn;  and  the  defendant,  just  before  the 
said  time  when  &c.,  offered  to  the  plaintiff  to  allow  him  to 
sleep  in  any  one  of  the  bedrooms  of  the  said  inn,  prepared 
for  the  lodging  and  accommodation  of  guests  who  might 
remain  in  the  said  inn  during  the  night,  and  caused  coals 
to  be  taken  up  stairs  in  order  to  warm  the  bed  which  the 
plaintiff  might  think  proper  to  sleep  in;  but  the  plaintiff, 
just  before  and  at  the  said  time  when  &c.,  refused  to  sleep 
io  any  of  the  said  bedrooms  of  the  said  iim,  and  required 
that  candles  should  be  brought  to  him,  in  order  that  he 
might  sit  up  all  night  in  an  upstairs  room  in  the  said  inn, 
which  the  defendant  then  civilly  and  reasonably  objected 
to,  and  refused  to  allow  the  plaintiff  to  do  so,  on  account 
of  the  danger  which  he  the  defendant  was  then  rea- 
sonably apprehensive  might  thereby  arise  to  the  said  inn 
and  the  inmates  thereof,  and  then  requested  the  plain- 

voL.  vni.  T  M.w. 
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Ej[ch,  of  Pleas,  US,  and  offered  to  suffer  and  permit  him ^  if  he  the  plaintiff 
.  ^^  .  intended  to  sit  up  during  the  night  in  the  said  inn,  that 
Fell  the  phdntiff  then  might  and  would  sit  up  and  stay  and 
KmoBT.  lodge  in  a  lower  room  of  the  said  inn,  down  stairs  by  the 
fire-side,  the  same  being  a  reasonable  and  proper  place  for 
the  accommodation  of  a  guest  who  should  sit  up  all  night 
in  the  said  inn ;  and  that  he  the  defendant  would  also  sit 
up  all  night  to  take  care  of  the  said  inn,  in  order  that  no 
damage  might  accrue  to  the  same  or  to  the  inmates  thereof, 
by  reason  of  fire  or  robbery,  or  in  any  other  manner  what- 
soever ;  and  because  the  plaintiff,  not  having  any  reasonable 
cause  for  so  doing,  then  wholly  refused  to  accept  the  said 
lodging  and  accommodation  so  offered  to  him  by  the  de- 
fendant as  aforesaid,  the  same  being  reasonable  and  pro- 
per in  that  behalf,  the  defendant,  at  the  said  time  when  &c., 
in  the  declaration  mentioned,  civilly  requested  the  plaintiff 
to  depart  from  the  said  inn,  and  required  him  to  leave 
the  same,  the  said  time  when  &c.,  being  a  time  when  the 
defendant  was  obhged  to  shut  up  the  said  inn,  and  other 
guests  who  did  not  sleep  and  lodge  in  the  same  during  the 
night  were  about  to  depart  from  the  said  inn ;  as  he  the 
defendant  reasonably  and  lawfully  might  for  the  causes 
aforesaid,  which  are  the  same  supposed  grievances  in  the 
declaration  mentioned.    Verification. 

Replication,  de  injurift. 

The  cause  was  tried  at  the  last  Spring  Assizes  for  the 
county  of  Leicester,  before  Pattesan,  J.,  when  a  verdict  was 
found  for  the  defendant. 

Huntfrey,  early  in  this  term,  obtained  a  rule  calling  upon 
the  defendant  to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  veredicto. 

WhUehurst  shewed  cause. — If  the  plaintiff  intended  to 
complain,  that  in  turning  him  out  of  the  house  the  defend- 
ant used  violence,  the  proper  form  of  action  would  have  been 
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trespass.    But  the  breach  alleged  is,  that  the  defendant  Bxeh.  of  pua*. 


IBil. 


would  not  suffer  or  permit  the  plaintiff  to  stay  or  lodge  in 
the  inn,  but  on  the  contrary,  turned  him  out,  whereby  he  '  F*'**' 
was  forced  and  obliged  to  quit  the  inn.  The  latter  part  of  Kmioht. 
that  allegation  must  be  taken  as  binding  on  the  plaintiff,  so 
as  to  exclude  evidence  which  only  shewed  a  refusal  to  afford 
accommodation.  In  Harris  y.  Mantle  {a),  where,  in  an 
action  of  covenant,  the  breach  assigned  was,  that  the  de- 
fendant had  not  used  a  farm  in  a  husbandlike  manner,  but 
on  the  contrary  had  committed  waste,  it  was  held  that  the 
plaintiff  could  not  give  evidence  of  the  defendant's  using 
the  farm  in  an  unhusbandlike  manner,  if  it  did  not  amount 
to  waste.  If  the  complaint  is  merely  that  the  defendant 
insisted  on  the  plaintiff's  leaving  the  inn,  then  it  is  sub- 
mitted that  the  plea  is  a  good  answer.  The  question  de- 
pends upon  what  is  the  common  law  right  and  duty  of  an 
innkeeper  and  his  guests.  [Alderstm,  B. — ^A  traveller  is  not 
bound  to  go  to  bed :  he  may  have  business  to  attend  to, 
which  would  render  it  necessary  for  him  to  sit  up  all  night. 
An  innkeeper  cannot  be  justified  in  turning  his  guest  out 
because  he  refuses  to  sleep.]  No  doubt,  a  guest  at  an  inn 
may  sit  up  all  night  if  he  pleases,  and  the  landlord  is  boimd 
to  provide  him  with  proper  accommodation ;  but  he  is  not 
compellable  to  furnish  his  guest  with  a  bedroom  for  that 
purpose.  Suppose  the  plaintiff  had  expressed  lus  intention 
of  walking  about  the  house  all  night,  surely  the  landlord 
would  have  been  justified  in  refusing  to  allow  him  to  do  so. 
The  plea  avers  that  the  defendant  offered  the  plaintiff  a 
reasonable  and  proper  place  for  the  accommodation  of  a 
guest  who  wished  to  sit  up  all  night  in  the  inn.  That  was 
all  that  the  law  required  of  him.  The  reasonableness  and 
fitness  of  the  accommodation  was  a  question  for  the  jury  {b), 
and  would  depend  upon  the  nature  of  the  accommodation 
which  the  house  afforded,  and  the  station  in  life  of  the 

(a)  3  T.  R.  307.  (b)  1  Stark.  Ev.,  2nd  ed.  445. 
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Bxeh.  of  puoit  guest.    The  plea  must  be  taken,  after  verdict,  to  have  been 
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proved  to  be  true ;  and  if  a  traveller  refuses  to  accept  of 
reasonable  accommodation,  but  insists  on  what  is  imrea- 
sonable  and  improper,  he  loses  the  privilege  of  a  traveller, 
and  may  be  turned  out  of  the  house.  [Lord  Alnnger,  C.  B. 
— ^The  question  comes  to  tins,  whether  a  traveller  may 
choose  his  own  room :  but  has  a  guest  a  right  to  do  that  ?] 
He  can  have  no  such  right. — But  secondly,  the  declaration 
is  bad.  The  common  law  right  which  a  traveller  has  to 
accommodation  and  food  at  an  inn,  is  not  an  absolute 
right :  it  is  conditional  only  on  the  value  of  what  is  required 
being  tendered.  In  Pinchon^s  case  (a),  it  was  resolved  by 
the  Judges,  that  ''  if  a  victualler  or  common  innkeeper 
bringeth  an  action  for  the  victuals  delivered  to  his  guest, 
the  guest  may  wage  his  law ;  for  a  victualler  or  innkeeper 
is  not  compellable  to  deliver  victuals  till  he  be  paid  for 
them  in  hand.''  Bac.  Abr.,  tit.  ''Inns  and  Innkeepers,'' 
is  to  the  same  effect.  Now  here  the  averment  merely  is, 
that  the  plaintiff  was  ready  and  willing,  and  not  that  he 
tendered  and  offered,  to  pay.  [Lord  Abinger^  C.  B. — ^A 
traveller  is  certainly  bound  to  pay  before  he  leaves  the  inn.] 
The  authorities  shew  that  it  is  not  enough  that  a  party 
is  ready  and  willing  to  pay  for  accommodation  at  an  inn  ; 
he  must  actually  offer  to  do  so,  before  he  can  claim  it  as  a 
right.  In  Sunbo\f  v.  Alford  (i),  this  Coiirt  held  that  an 
innkeeper  could  not  detain  the  person  of  his  guest,  or  take 
off  his  clothes,  in  order  to  secure  payment  of  his  bill. 

JIf .  D.  lEU  and  Hun^frey,  contra. — ^It  is  not  necessary,  in 
order  to  support  an  action  against  an  innkeeper  for  refus- 
ing to  afford  necessary  food  and  lodging  to  a  guest,  to 
prove  that  he  has  offered  in  every  instance  to  pay  money 
for  what  he  has  required :  that  would  be  quite  contrary 
to  the  ordinary  custom  in  such  cases,  and  would  be 

(a)  9  Rep.  87.  {h)  3  M.  &  W.  248. 
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productive  of  great  inconvenience.     The  case  of  Hex  v.  BjccU.  of  PUa^ 

1A41 

Jones  {d^  shews  that  there  may  be  circumstances  which 
render  such  a  tender  unnecessary.  That  was  an  indict- 
ment against  an  innkeeper  for  refusing  to  receive  a  tra- 
veller^  and  it  was  objected  that  the  indictment  ought  to 
have  averred  that  the  guest  had  made  an  offer  of  payment 
for  what  he  required ;  but  Coleridge,  J.  said,  ''With  respect 
to  the  non-tender  of  the  money  by  the  prosecutor,  it  is  now 
a  custom  so  universal  with  innkeepers  to  trust  that  a  per- 
son will  pay  before  he  leaves  an  inn,  that  it  cannot  be 
necessary  for  a  guest  to  tender  money  before  he  goes  into 
an  inn.  Indeed,  in  the  present  case  no  objection  was  made 
that  the  prosecutor  did  not  make  a  tender,  and  they  did 
not  even  insinuate  that  they  had  any  suspicion  that  he 
could  not  pay  for  whatever  entertainments  might  be  fur- 
mshed  to  him.  I  think,  therefore,  that  that  cannot  be  set 
up  as  a  defence.^'  Now  here  the  defendant  had  received 
the  plaintiff  into  the  inn,  and  he  was  not  refused  accom- 
modation because  he  could  not  pay,  but  because  he  re- 
quired a  bedroom  to  sit  up  in.  [^Alderson,  B. — Suppose 
an  innkeeper  refuses  to  open  his  door,  how  in  that  case 
can  you  tender  him  money?]  If  an  innkeeper  asks  for 
money,  or  refuses  to  supply  food  or  lodging  until  he  is  paid 
for  it,  then  a  tender  may  be  necessary,  but  not  otherwise. 
The  declaration  is  therefore  good. — Secondly,  the  plea  is 
no  answer  to  the  action.  The  reasonableness  of  the  ac- 
commodation offered  to  the  plaintiff  may  be  a  question  for 
the  jury,  but  where  particular  fSacts  are  pleaded  specially, 
as  an  answer  to  the  declaration,  it  becomes  a  question  for 
the  Court  whether  they  amount  to  an  answer  in  law. 
Now  the  justification  pleaded  for  the  refusal  to  aUow  the 
plaintiff  a  bedroom  to  sit  up  in,  is  not  that  such  a  room 
was  improper  for  that  purpose,  but  that  it  would  be  dan- 
gerous to  the  house  on  account  of  fire  for  the  plaintiff  to 

(a)  7  Car.  &  P.  213. 
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Mxch,  of  PUat,  do  SO.  That  might  be  a  reason  for  taking  away  the  candles^ 
but  it  was  no  excuse  for  refusing  him  the  room,  and  turn- 
ing him  out  of  the  house. 

Lord  Abinosb,  C.  B. — ^I  am  of  opinion  that  the  plea  is 
sufficient.  I  do  not  think  a  landlord  is  bound  to  provide 
for  his  guest  the  precise  room  the  latter  may  select.  Where 
the  guest  expresses  a  desire  of  sitting  up  aU  night,  is  the 
landlord  bound  to  supply  him  with  candle-light  in  a  bed- 
room, provided  he  offers  him  another  proper  room  for  the 
purpose?  The  plea  shews,  that  the  landlord  did  eveiy 
thing  that  was  reasonable.  The  short  question  is,  is  a 
landlord  bound  to  comply  with  the  caprice  of  his  guests, 
or  is  he  justified  in  saying,  you  shall  not  stay  in  a  room  in 
this  way,  and  under  these  circumstances  ?  I  think  he  is  not 
bound  to  do  so.  All  that  the  law  requires  of  him  is,  to  find 
for  his  guests  reasonable  and  proper  accommodation :  if  he 
does  that,  he  does  all  that  is  requisite.  I  am  also  inclined 
to  think,  notwithstanding  the  case  which  has  been  cited  of 
Bex  v.  Jones,  that  the  declaration  is  bad  for  want  of  an  alle- 
gation of  a  tender  of  the  amount  to  which  the  innkeeper 
would  be  reasonably  entitled  for  the  entertainment  fur- 
nished to  his  guest ;  it  is  not  sufficient  for  the  plaintiff  to 
allege  that  he  was  ready  to  pay;  he  should  state  further, 
that  he  was  willing  and  offered  to  pay.  There  may  be 
cases  where  a  tender  may  be  dispensed  with;  as,  for  in- 
stance, where  a  man  shuts  up  his  doors  or  windows,  so  that 
no  tender  can  be  made;  but  I  rather  think  those  fiMsts 
ought  to  be  stated  in  the  indictment  or  dedaiation;  and  I 
have,  therefore,  some  doubt  as  to  the  complete  correctness 
of  the  judgment  of  my  Brother  Coleridge^  in  the  case  cited : 
but  it  is  not  necessary  to  decide  liiat  point  in  the  present 
case.    This  rule  must  be  disducrged. 

Aldeeson,  B.,  and  Bolfe,  B.,  concurred. 

Bule  discharged. 
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BussELL  and  Another^  Assignees  of  Nicholl,  a  Bankrupt, 
V.  Bell  and  Another. 

Assumpsit  by  the  assignees  of  Joseph  Nicholl,  a  Assumputby 
bankmpt,  for  goods  sold  and  delivered  and  money  paid  a  baaknTpTfor 
by  the  bankmpt,  money  had  and  received  to  his  nse,  and  f^^e^Jiwed 
for  money  found  to  be  due  on  an  account  stated  with  him.  ^7  ^^^  ^'^^- 

rupt,  with 

The  defendant   pleaded,   except  as  to  d£820,  parcel  couqu  for 
&c.,  and  except  as  to  £140,  parcel  &c.,  non  assumpsit.  ha?and  rl^' 
Secondly,  as  to  the  said  sum  of  £140,  parcel  of  the  mo-  <^«^«^'  ^^  ^^ 

•^ '  '  *  an  account 

nies  in  the  first,  second,  third,  and  foiirth  counts  of  the  auted.   The 
said  declaration  mentioned,  and  not  being  any  part  of  the  pleaded  by  way 
said  sum  of  £820,  parcel  &c.,  in  the  next  plea  mentioned,  S^fo,e*I,^ucVo^ 
the  defendants  say,  that  the  plaintiffs  ought  not  to  main-  anyactofbank- 

•"  '^  °  ruptcy,  and  be- 

tain  thrir  aforesaid  action  thereof  against  them,  because  fore  the  iBauing 

they  say,  that  long  before  they,  the  defendants,  had  any  l^^^^  action 

notice  that  tfny  act  of  bankruptcy  had  been  committed  by  S^"^jJ|;,{^* 

the  said  Joseph  Nicholl,  and  long  before  any  fiat  of  bank-  gave  credit  to 

ruptcy  issued  against  the  said  Joseph  Nicholl,  and  before  by^accept'ing' 

the  commencement  of  this  suit,  to  wit,  on  the  10th  of  exSini'for*'^ 

August,  1839,  and  on  divers  other  days  and  times  between  hi*  accommo- 

^  '^  datioo,  and  at 

that  day  and  the  18th  day  of  September  in  that  year,  hisrequeat, 

the  defendants  gave  credit  to  the  said  Joseph  Nicholl  to  ronsid'eret'ion 

a  lai^e  amount,  to  wit,  to  the  amount  of  586/.  19*.,  by  JUJ^T^i^^^  ^m, 

accepting  for  the  accommodation  of  the  said  Joseph  Ni-  were,  before 

choU,  and  at  his  request,  and  without  any  consideration  the  bankrupt- 

or  value  paid  or  given  to  them  the  defendants  for  so  doing,  by  £?bank!^ 

divers,  to  wit,  three  several  bills  of  exchange  drawn  re-  ™p*  ^«'  *>»• 

spectively  by  the  said  Joseph  Nicholl  upon  the  defendants,  benefit;  that 

for  the  sum  of  iE200, 189/.  17*.,  and  197/.  2*.  respectively,  ^ven  we!^'^ 

and  payable  respectively  to  the  order  of  the  said  Joseph  /]ebu  fr^rSiL" 

Nicholl,  which  said   several  bills  respectively  the  said  bankmptto 

the  defendanU; 

and  that  after- 
wardiy  and  before  the  commencement  of  the  action,  the  defondant  paid  the  said  bills: — HtUf 
a  good  setoff  under  the  6  Geo.  4,  c.  16,  s.  50,  on  the  ground  that  a  mutual  credit  was  shewn. 
iitld,  also,  that  the  assignees  could  not  reply  a  fraudulent  delivery  of  the  goods. 
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Exch.  of  Pfeoi,  Joseph  Nicholl,  afterwards,  and  before  any  notice  to  the 
^^'-  defendants  of  his  said  bankruptcy,  to  wit,  on  the  several 
days  and  times  last  aforesaid,  negotiated  and  transferred 
for  value  for  his  own  use  and  benefit :  And  the  defendants 
further  say,  that  the  said  credits  so  respectively  given  by 
them  the  defendants  to  the  said  Joseph  Nicholl  as  afore- 
said, were  credits  of  a  nature  extremely  likely  to  end  in 
debts  from  the  said  Joseph  Nicholl  to  the  defendants,  and 
amounted  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  586/.  19«. :  And  the  defendants  further  say, 
that  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  19th  day  of  November  in  the  year  last 
aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  21st  day  of  December  in  that  year,  they, 
the  defendants,  were  called  upon  and  forced  and  obliged 
to,  and  did  necessarily  pay  and  satisfy  the  said  several 
bills  of  exchange  respectively,  to  certain  persons  then  re- 
spectively being  the  holders  of  the  said  several  bills,  that 
is  to  say,  the  said  bill  of  exchange  for  £200  to  certain 
persons  using  the  name,  style,  and  firm  of  Barclay  & 
Company;  the  said  bill  of  exchange  for  189/.  17s.  to  cer- 
tain persons  using  the  name,  style,  and  firm  of  Bamett 
&  Company ;  and  the  said  bill  of  exchange  for  197/.  2s.  to 
the  Oovemor  and  Company  of  the  Bank  of  England;  and 
thereupon  the  said  Joseph  Nicholl  then,  and  before  the 
commencement  of  this  suit,  was,  and  still  is  indebted  to 
the  defendants  in  a  large  sum  of  money,  to  wit,  the  sum 
of  586/.  19^.,  being  the  amount  of  the  said  several  bills  of 
exchange,  as  and  for  money  paid  by  the  defendants  for 
the  use  of  the  said  Joseph  Nicholl  at  his  request,  which 
said  sum  of  money  is  the  same  identical  sum  in  and  for 
the  amount  of  which  the  defendants  had  given  credit  to 
the  said  Joseph  Nicholl  as  aforesaid ;  which  sum  of  money, 
so  due  and  unpaid  and  unsatisfied  to  the  defendants  as 
aforesaid,  exceeds  the  damages  sustained  by  the  plaintiffs, 
by  reason  of  the  non-performance  by  the  defendants  of 
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the  said  several  promises  in  the  said  firsts  second,  third,  &»^  «/  ^'m'* 


and  fourth  counts,  so  far  as  the  same  relate  to  the  said 
sum  of  i£140,  parcel  &c.,  and  out  of  which  said  sum  of 
money  so  due,  unpaid,  and  unsatisfied  to  the  defendants  as 
aforesaid,  they,  the  defendants,  are  ready  and  willing,  and 
hereby  offer  to  allow  and  set  off  the  full  amount  of  the 
said  damages,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  Verification. — ^And  as  to  the 
said  sum  of  JE320,  parcel  &c.,  in  the  said  first  plea  men- 
tioned and  excepted,  and  not  yet  pleaded  to,  the  defendants 
pay  the  same  into  Court. 

Special  demurrer  to  the  second  plea,  assigning  the  fol- 
lowing causes :  that  the  said  second  plea  does  not  confess 
and  avoid  or  deny  the  causes  of  action  in  the  first,  second, 
third,  and  fourth  counts;  and  the  defendants  do  not  shew 
by  that  plea,  that  the  bankrupt  gave  any  credit  to  the 
defendants  in  respect  of  the  causes  of  action  in  those 
counts ;  and  that  no  mutual  credit  is  shewn  between  the 
bankrupt  and  the  defendants,  but  merely  that  the  defend- 
ants gave  credit  to  the  bankrupt. — Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer. — ^The  plea  is 
bad.  It  does  not  contain  any  confession  and  avoidance, 
nor  does  it  shew  any  mutual  credit.  It  only  shews  credit 
given  by  the  defendants,  but  none  by  Nicholl.  The  bank- 
rupt may  have  had  a  right  of  action,  but  that  does  not  imply 
that  any  credit  existed  mutually  between  them.  [Parke,  B. 
— If  goods  are  sold  and  delivered,  and  a  debt  becomes  due, 
it  is  a  credit.  Lord  Abinger,  C.  B. — How  can  there  be  a 
debt  without  credit  ?]  A  debt  may  exist  without  credit. 
Both  cases  are  contemplated  by  the  Bankrupt  Act,  6  Gteo.  4j 
c.  16,  s.  50,  as  being  distinct.  By  that  section  it  is  enact- 
ed, ''that  where  there  has  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  where  there  are  mutual 
debts  between  the  bankrupt  and  any  other  person,  the 
commissioners  shall  state  the  account  between  them,  and 
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Mxeh.  of  Pleas,  one  debt  or  demand  may  be  set  against  another,  notwith- 
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standing  anj  prior  act  of  bankruptcy  committed  hj  such 
bankrupt  before  the  credit  given  to  or  the  debt  contracted 
by  him ;  and  what  shall  appear  due  on  either  side  on  the 
balance  of  such  account,  and.no  more,  shall  be  claimed  or 
paid  on  either  side  respectiyely ;  and  every  debt  and  de- 
mand hereby  made  proveable  against  the  estate  of  the 
bankrupt,  may  also  be  set  off  in  manner  aforesaid  against 
such  estate;  provided  that  the  person  claiming  the  benefit 
of  such  set-off  had  not,  when  such  credit  was  given,  notice 
of  an  act  of  bankruptcy  by  such  bankrupt  committed/' 
It  is  submitted  this  is  not  a  mutual  credit,  within  the 
meaning  of  the  act.  But  assuming  that  credit  may  have 
been  given  by  the  bankrupt,  there  may  have  been  an  appro- 
priation of  the  bills  of  exchange  to  the  general  account,  in 
which  case  there  would  be  no  mutual  credit.  Mutual  cre- 
dit is  very  different  from  mutual  debts.  In  Key  v.  Flint  (a), 
where  A.,  previous  to  his  bankruptcy,  deposited  a  bill  of 
exchange  with  B.,  for  the  specific  purpose  of  raising  money 
thereon,  and  B.  advanced  money  on  the  bill :  it  was  held 
that  the  assignees  of  A.  were  entitled  to  recover  from  B. 
the  amount  of  the  bill  in  an  action  of  trover,  they  having 
tendered  to  B.  the  money  advanced  by  him,  though  a  ge- 
neral balance  remained  due  from  the  bankrupt  to  B.,  and 
that  this  did  not  form  a  case  of  mutual  credit  within 
the  Stat.  5  Geo.  4,  c.  80.  So,  in  Buchanan  v.  Findiay  (A), 
where  a  bill  was  deposited  with  the  defendant  for  a  specific 
purpose,  it  was  held  that,  the  bill  not  having  been  applied 
to  that  purpose,  the  bankrupt  had  a  right  to  demand  it 
back,  and  that  such  demand  having  been  made  before  the 
money  was  received  on  the  bOl,  the  defendant  was  liable 
to  the  assignees  for  the  amount.  [Parke,  B. — ^That  was 
for  money  had  and  received  to  the  use  of  the  assignees.] 
Yes,  it  was  so  held,  because  a  wrong  was  committed,  and 
no  contract  would  arise.      [Parke,  B. — Smith  v.  Hod^ 

(a)  1  Moore,  451 ;  8  Taunt.  21.        (h)  0  B.  &  Cr.  738;  4  M.  &  R.  493. 
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wn  («)  18  an  authority  on  both  points.  It  was  there  JS«r*.  ^  PUat, 
held,  that  if  a  bankrupt  on  the  eye  of  hia  bankruptcy 
fraudulently  deliyers  goods  to  one  of  his  creditors,  the 
assignees  may  disafiSrm  the  contract,  and  recover  the 
value  of  the  goods  in  trover;  but  if  they  bring  assumpsit, 
they  affirm  his  contract,  and  then  the  creditor  may  set 
off  his  debt.  It  was  also  held,  that  where  the  defendant 
lent  his  acceptance  to  the  bankrupts  on  a  bill  which  did 
not  become  due  till  after  the  act  of  bankruptcy,  and  was 
then  outstanding  in  the  hands  of  third  persons,  yet,  the 
defendant  having  paid  the  amount  after  the  commission 
issued,  and  brfore  the  action  brought  by  the  assignees,  he 
was  entitled  to  set  off  the  same  under  the  words  "  mutual 
credit,^'  in  5  Oeo.  2,  c.  30,  s.  28.  That  case  appears  to  me 
to  be  precisely  in  point,  and  has  never  been  overruled.] 
How  can  the  plaintiffs  reply  to  this  plea?  [Parke,  B. — 
You  cannot  reply  a  firaudulent  delivery  of  the  goods,  be- 
cause you  have  waived  the  tort.] 

Per  Curiam. — ^There  must  be  judgment  for  the  de- 
fendants. 

Judgment  for  the  defendants. 

Crompion  was  to  have  argued  in  support  of  the  plea, 
(a)  4T.  R.211. 


Thompson  t?.  Oibson  and  Another. 

0May6. 
N  the  trial  of  this   cause   (which  was  an  action  on  in  mn  action  on 

the  case  for  a  nuisance  to  the  plaintiff's  market)  before  nulsraTe  to  the 

plaintiff's 
market,  which  was  the  last  cause  tried  at  an  assties,  the  verdict  was  found  for  the  plaintiff  with 
nomin^  damages,  and  the  Judge  thereupon  immediately  a4|ourned  the  Court  tp  his  lodgings,  and 
quitted  the  Court.  No  application  was  made  in  Court  for  a  certificate  under  the  3  &  4  Vict,  c  24, 
that  the  action  was  brought  to  try  a  right ;  but  the  plaintiff's  counsel  followed  the  Judge  to  his 
lodgiugs,  and  there,  within  a  quarter  of  an  hour  after  the  delivery  of  the  verdict,  obtained  from 
him  such  certificate  : — H€idt  that  it  was  well  given. 
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Exeh.  of  Pleat,  Colimanj  J.,  at  the  Westmoreland  Summer  Assizes.  1840, 
*  the  jury  found  a  verdict  for  the  plaintiff,  with  nominal  dam- 
ages. The  verdict  was  given  at  the  close  of  the  last  day  of 
the  assizes,  and  the  C!ourt  was  immediately  adjourned  to  the 
Judge's  lodgings.  No  application  for  a  certificate  under 
the  3  &  4  Vict.  c.  24,  s.  2,  was  made  in  Court;  but  the 
plaintiff's  counsel  almost  immediately  afterwards  went  to 
the  lodgings,  and  within  a  quarter  of  an  hour  after  the 
delivery  of  the  verdict,  obtained  from  the  learned  Judge 
a  certificate  under  that  act,  that  the  action  was  brought  to 
try  a  right,  &c. 

A  rule  for  a  new  trial  of  the  cause  having  been  dis- 
charged in  last  Hilary  Term  (a),  Dundas,  for  the  defend- 
ants, applied  for  and  obtained  a  rule  to  shew  cause  why 
the  certificate  so  granted  should  not  be  rescinded,  on  the 
ground  that  it  ought  to  have  been  granted  in  C!ourt,  imme- 
diately after  the  trial.  He  cited  Shuttleworih  v.  Cocker  (6), 
Waggett  v.  Shaw{c\  Holland  v.  Gore{d),  Butler  v.  Cozens  (c). 
Harper  v.  Carr  (/). 

Cresswell  and  Cowling  now  shewed  cause. — This  certifi- 
cate was  well  granted.  The  words  of  the  statute,  ''imme- 
diately afterwards,''  cannot  mean  that  the  certificate  must 
be  granted  instantaneously ;  they  must  have  some  latitude, 
and  must  be  interpreted  to  mean,  that  it  must  be  done  as 
soon  as  is  reasonably  possible  under  the  circumstances. 
Suppose  the  Judge  wishes  to  look  through  his  notes  be- 
fore granting  it,  may  he  not  have  time  to  do  so?  Oir 
may  he  not  have  an  interval  for  refreshment,  or  in  case  he 
leaves  the  Court  from  indisposition? — Under  the  statute 
43  Eliz.,  c.  6,  s.  2,  where  the  words  are,  ''if  it  shall  appear 
to  the  Judges  of  the  same  Court,  and  be  so  signified  or 

(a)  See  7  M.  &  W.  456.  (d)  3  T.  R.  38,  n. 

(b)  I  Man.  &  Gr.829;  2  Scott's  (e)  11  Mod.  198. 
N.  R.  47;  9  Dowl.  P.  C.  76.                          (/)  7  T.  R.  448. 

(e)  3  Camp.  316. 
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set  down  by  the  justices  before  whom  the  same  shall  be  ^'cA.  0/  pum, 
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tried/'  &;c.  &c^^  a  certificate  may  be  granted  even  after 

taxation  of  costs :  Foxatt  v.  Banks  (a).  In  the  stat.  22  & 
28  Car.  c.  9^  s.  136,  the  enactment  is,  that  in  certain  actions, 
''wherein  the  Judge  at  the  trial  of  the  cause  shall  not  find 
and  certify  under  his  hand  upon  the  back  of  the  record,  thaf 
&c.,  the  plaintiff,  in  case  the  damages  are  less  than  40s,,  shall 
not  recover  more  costs  than  damages:  and  under  that  sta- 
tute, a  certificate  has  been  held  good,  though  granted  several 
days  after  the  trial:  Johnson  v.  Stanton  {b).  In  the  stat.  8  &  9 
Will.  3,  c.  1 1, 8. 4,  the  words  are, ''  wherein  at  the  trial  of  the 
cause  it  shall  appear,  and  be  certified  by  the  Judge  under  his 
hand,  on  the  back  of  the  record,''  &c.  It  would  have  seemed 
that  all  this  must  be  done  at  the  same  time;  that  it  must 
(qtpearj  and  also  be  certified,  at  the  time  of  the  trial, — the 
nisi  prius  record  being  then  before  the  Judge ;  yet  it  was 
held,  in  WooUey  v.  Whitby  (c),  that  the  certificate  might  be 
granted  ''at  any  convenient  time"  before  final  judgment. 
In  that  case  Lord  Tenterden,  C.  J.,  remarks  upon  the  dis- 
tinction between  the  first  and  fourth  sections  of  that  act, 
the  words  "in  open  Court"  being  found  in  the  former, 
but  omitted  in  the  latter.  In  the  present  statute,  the 
words  "in  open  Court"  are  not  inserted,  and  it  must  be 
presumed  that  they  were  intentionally  omitted.  In  the 
old  Special  Jury  Act,  24  Oeo.  2,  c.  18,  the  provision  was, 
that  the  party  applying  for  a  special  jury  should  pay  the 
costs  of  it,  "unless  the  Judge  before  whom  the  cause 
is  tried,  shall  immediately  after  the  trial  certify  in  open 
Court  under  his  hand,  on  the  back  of  the  record,  that  the 
same  was  a  cause  proper  to  be  tried  by  a  special  jury." 
On  these  words.  Lord  EUenborougk  thought,  in  Waggett  v. 
Shaw,  that  an  application  for  a  certificate  the  day  after  the 
trial  was  too  late.    In  the  6  Gteo.  4,  c.  60,  s.  84,  the  words 


(a)  5  B.  &  Aid.  536.  {h)  2  B.  &  C.  621 ;  4  D.  &  R.  156. 

(c)  2  a  &  C.  580 ;  4  D.  &  R.  147. 
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Exeh,  of  PUa»,  ''in  Open  Court''  are  omitted:  and  the  constant  practice 
'  has  since  been  to  grant  a  certificate  for  a  special  jury,  al- 
though applied  for  after  some  interval  of  time.  The  proper 
construction  appears  to  be  that  put  upon  the  present  act  hj 
Mauk,  J.,  in  Shmitleworth  v.  Cocker  {a).  ''  I  should  say  that 
it  was  the  intention  of  the  act  to  exclude  any  impression 
being  made  on  the  mind  of  the  Judge^  except  what  was 
produced  at  the  triaL''  In  that  case  it  was  held  that  a 
certificate  informally  drawn  up  at  the  time  might  be 
amended  afterwards^  i.  e.  that  a  new  certificate  mighty 
under  such  circumstances,  be  granted  after  the  trial.  [AU 
derwfij  B. — My  Brother  Maudes  principle  is,  that  the  Judge 
should  act  only  on  the  impression  received  by  him  in  trying 
the  cause,  and  as  soon  as  conveniently  may  be  aflierwards. 
I  do  not  see  how,  except  on  that  ground,  Shuiileworih  v. 
Cocker  can  be  supported.]  But  even  assuming  that  the 
certificate  must  be  given  before  any  other  business  is  trans- 
acted, here  nothing  was  done  aflier  the  delivery  of  the 
verdict  in  this  case;  there  was  only  a  mere  formal  ad* 
joumment. 

Dundee  and  Ramihojf,  in  support  of  the  rule. — The  safest 
rule  of  interpretation  is  to  abide  by  the  words  of  the  sta- 
tute :  if  they  are  departed  firom,  it  is  impossible  to  tell 
what  latitude  of  construction  may  ultimately  be  arrived  at. 
It  is  probable  that  these  words  were  adopted  for  the  express 
purpose  of  preventing  the  loose  construction  which  had 
been  put  by  the  CSourts  upon  the  former  statutes  relating 
to  costs.  They  all  point  to  a  proceeding  m  Court.  Here 
there  had  been  an  adjournment,  and  the  application  was 
made  ex  parte  at  the  Judge's  lodgings,  after  the  business 
of  the  assizes  were  over.  The  appUeatum  ought  at  all  events 
to  be  made  instantly,  and  the  Judge  should  at  once  say 
whether  he  will  certify,  or  take  time  to  consider.     [Lord 

(a)  1  Man.  &0.  840. 
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Abtnger.  C.  B. — I  do  not  see  that  the  act  makes  it  neces-  Etch,  of  PUas^ 
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sary  that  there  should  be  any  application  by  counsel ;  it 
seems  to  me  that  it  was  rather  intended  to  exclude  it.  And 
if  the  Judge  waits  for  counsel  to  apply,  that  is  not  literally 
*'  immediately  afterwards.^']  The  only  statutes  relating  to 
certificates  in  which  the  word  ''immediately''  occurs,  are 
the  8  &  9  Will.  3,  c.  1,  s.  1,  (as  to  which  see  the  remarks 
of  Lord  Tenterden,  C.  J.,  in  fFooUey  v.  Whitby),  24  Geo.  2, 
c.  18,  s.  1,  and  6  Gteo.  4,  c.  60,  s.  84 ;  and  upon  the  con- 
struction of  the  statute  of  24  Geo.  2,  an  application  for  a 
certificate  the  day  after  the  trial  has  been  held  too  late ; 
Woffgett  V.  Shaw.  In  Shuitleworth  v.  Cocker,  Coltman,  J., 
says — "  With  regard  to  the  time  at  which  the  certificate  is 
granted,  I  agree  that  it  would  be  dangerous  to  depart  from 
the  words  of  the  act ;  and  that  the  sounder  construction 
of  those  words  would  probably  be,  that  the  certificate  should 
be  given  immediately,  before  the  adjournment  of  the  Court." 
And  Bosanquet,  J,,  says — ^''With  regard  to  the  time  of 
granting  the  certificate,  I  strongly  incline  to  think  that  it 
must  be  done  immediately  after  the  cause  is  tried,  and 
that  it  should  not  be  left  to  a  future  period,  whether  long 
or  short,  unless,  the  application  being  made  immediately, 
the  Judge  desires  time  to  consider."  In  Reff.  y.  Robinson  (a), 
the  Court  of  Queen's  Bench  held,  upon  the  construction 
of  the  statute  9  Geo.  4,  c.  81,  s.  27, — which  provides  that  if, 
on  the  hearing  of  a  case  of  assault  before  justices,  they 
shall  deem  the  offence  not  to  be  proved,  they  shall  dismiss 
the  complaint,  and  shall  forthmth  make  out  a  certificate 
under  their  hands  of  the  fact  of  the  dismissal,  and  deliver 
it  to  the  party  against  whom  the  complaint  was  made, — 
that  the  certificate,  to  be  operative,  must  be  applied  for 
before  the  justices  separated  by  whom  the  matter  was  dis- 
posed  of.  [Lord  Abinger,  C.  B. — That  is  a  certificate,  not 
of  an  qpmian,  but  of  a  fact.    I  should,  however,  be  some- 

(a)  M.  T.  1840,  10  Law  J.  Rep.  (N.S.),  Q.  B.  9. 
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£jceh.  of  puat,  what  disposed  to  doubt  the  propriety  of  that  decision. 
'  Alderson,  B. — Suppose  the  justices  wilfully  omit  giving 
the  certificate, — ^they  can  only  be  compelled  to  do  it  by 
mandamus ;  how  can  it  in  that  case  be  done  forthwith,  in 
the  sense  put  upon  the  statute  by  the  C!ourt  ?]  This  certi- 
ficate ought  to  be  granted  before  anything  has  intervened 
so  as  to  prevent  the  Judge  from  applying  his  mind  with 
the  same  precision  to  the  subject.  In  GiOett  v.  Green  {a), 
Parke,  B.,  says,  that  it  may  even  be  a  question  whether  a 
Judge  has  power  to  grant  the  certificate  after  another 
cause  has  been  called  on.  If  it  may  be  postponed  until 
after  he  has  left  the  Court,  much  mischief  may  result,  in 
the  case  of  under-sherifi^s,  and  other  inferior  judges,  from 
the  solicitations  to  which  they  may  be  subjected  in  the 
mean  time  from  the  parties  interested. 

Lord  Abinoeb,  C.  B. — ^I  think  this  rule  must  be  dis- 
charged. With  regard  to  the  ailment  which  has  been 
last  urged,  of  the  danger  that  may  arise  in  trusting  this 
discretion  to  inferior  judges,  the  answer  is,  that  writs  of 
trial  are  never  directed  to  them  in  any  case  where  a  right  is 
in  question,  but  only  in  cases  of  debt.  It  is  certainly  im- 
possible to  say  that  there  is  no  doubt  on  the  construction 
of  this  act  of  Parliament ;  but  such  is  the  case  with  respect 
to  many,  nay  most,  acts  of  Parliament.  K  they  could  be 
construed  literally,  consistently  with  common  sense  and 
justice,  undoubtedly  they  ought :  and  if  I  could  see,  upon 
this  act  of  Parliament,  that  it  was  the  intention  of  the 
legislature  that  not  a  single  moments  interval  should  take 
place  before  the  granting  of  the  certificate,  I  should  think 
myself  bound  to  defer  to  that  declared  intention.  But  it 
is  admitted  that  this  cannot  be  its  interpretation :  we  are 
therefore  to  see  how,  consistently  with  common  sense  and 
the  principles  of  justice,  the  words  ''immediately  after* 

(a)  7  M.  &  W.  348  ;  9  DowL  P.  C.  219. 
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trardft''  are  to  be  constraed.  If  they  do  not  mean  that  it  StdL  of  PUasp 
ia  to  be  done  the  very  instant  afterwards,  do  they  mean  ^  ^^^*  ^ 
within  ten  minutes,  or  a  quarter  of  an  hour,  afterwards?  Thompbom 
I  think  we  should  interpret  them  to  mean,  within  such  gibion. 
reasonable  time  as  will  exclude  the  danger  of  intervening 
facts  operating  upon  the  mind  of  the  Judge,  so  as  to  dis- 
turb the  impression  made  upon  it  by  the  evidence  in  the 
cause :  and  I  am  disposed  to  adopt  the  construction  put 
iq^n  the  dause  by  my  Brother  Monk,  that  the  certificate 
is  to  be  ''  the  result  of  the  Judge's  impression  at  the  time/' 
I  read  the  clause  as  if  the  word  ''thereupon''  had  been 
found  in  it — ^that  the  act  is  to  be  done  "  immediately  there- 
upon " — that  is,  upou  no  other  matter  than  the  facts  of 
the  cause,  and  as  soon  as  conveniently  may  be  after  the  ver- 
dict. If  the  statute  had  required  that  the  certificate  should 
be  given  in  open  courts  then  I  should  have  thought  the 
Judge  ought  to  sign  it  sedente  curia :  and  so  also  if  it  had 
said  that  it  must  be  on  the  application  of  counsel;  but 
that  clearly  is  not  made  necessary.  I  am  not  influenced, 
therefore,  by  the  argument  that  there  ought  to  be  an 
opportunity  given  for  counsel  to  discuss  the  case  before 
the  Judge,  and  I  decide  the  case  as  I  should  have  done  if 
the  Judge  himself,  after  retiring  to  his  lodgings,  had 
directed  his  associate  to  bring  him  the  record  for  the  pur- 
pose of  indorsing  his  certificate,  within  a  quarter  of  an 
hour  after  the  verdict.  It  appears  to  me  that  that  would 
be  quite  sufficient  to  satisfy  the  reasonable  interpretation 
of  the  statute ;  and  this  case  is  in  effect  the  same.  The 
learned  Judge  gave  the  certificate  ''immediately  there- 
upon"— ^upon  the  impression  produced  by  the  evidence  in 
the  cause,  and  nothing  else,  without  any  other  intervening 
discussion.  I  think,  therefore,  that  it  was  well  given,  and 
that  this  rule  must  be  discharged. 

Aldbbson,  B. — I  am  of  the  same  opinion.    I  find  there 
is  an  express  decision  of  Lcnrd  Hardmcke  to  the  same  efiect, 

VOL.  VIII.  u  M.  w. 
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E^h.  ofPUoi,  on  the  interpretation  of  this  very  word  "immediately/' 
-  in  a  case  of  Hex  v.  Francis  (a).  His  Lordship  there  says — 
Thomfsom  uji  ^ag  ggici^  that  the  word  'immediately'  excludes  all 
Gibson.  intermediate  time  and  action;  bnt  it  wiU  appear  that  it 
has  not  necessarily  so  strict  a  signification.  Stephens,  in 
his  Thesaumsy  expounds  the  word  'immediately/ — 'cito  et 
celeriter;'  so  Cooper's  Dictionary  renders,  in  English, 
'  immediately/ — 'forthwith,  by  and  by;'  and  Minshew  gives 
it  as  various  meanings,  and  refers  it  to  the  word  'pre- 
sently.' Nor  is  its  signification  more  confined  in  legal 
proceedings,  as  appears  from  the  case  of  Pybus  v.  MU- 
ford  (b)',  which  was  cited  to  the  contrary,  which  says  thus 
— 'Though  the  word  immediately,  in  strictness,  excludes 
all  mesne  time,  yet  to  make  good  the  deeds  and  intents  of 
parties,  it  shall  be  construed  such  convenient  time  as  is 
reasonably  requisite  for  doing  the  thing.'  Also  the  statute 
of  27Eliz.  c.  13,  8. 11,  enacts,  '  that  no  person  shall  have 
an  action  against  the  hundred,  except  he  shall,  with  as 
much  convenient  speed  as  may  be,  give  notice  of  the  rob- 
bery to  some  of  the  inhabitants  of  some  town  near  the 
place/  and  in  all  declarations  on  that  statute,  the  aver- 
ment of  such  notse  is  thus,  '  quod  immediati  post  feloniam, 
the  plaintifi^  gave  notice,  &c. ;'  and  so  are  all  the  prece- 
dents in  Coke's  Entries,  tit.  Hue  and  Cry,  throughout; 
which  shews  that  the  word  'immediate'  there  means  only 
with  convenient  speed;  and  convenient  speed  used  has 
accordingly  been  always  allowed  to  be  evidence  of  that 
averment :  and  likewise  writs  of  habeas  corpus  returnable 
immediate,  mean  only  with  as  much  convenient  speed  as 
may  be."  If,  therefore,  the  words  "immediately  after- 
wards" are  to  be  construed  "  within  such  convenient  time 
as  is  requisite  for  doing  the  thing/'  the  question  is  whe- 
ther or  not,  where  the  Judge  adjourns  on  the  finding  of 
the  verdict  to  his  lodgings,  and  there,  the  counsel  having 

(a)  Caaes  temp.  Hardw.  114.  (b)  2  Leon.  77. 
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come  to  him,  grants  the  certificate  within  a  quarter  of  an  Sxch.  of  PUat^ 

hour,  he  has  not  done  it  within  such  convenient  time.    I  ^  '  ^ 

think  he  has,  and  therefore  that  this  certificate  was  pro*  Thompsok 

perlj  granted,  which  is  all  that  we  are  called  upon  in  this  Gibsok. 
case  to  decide. 

BoLFE,  B. — I  am  entirely  of  the  same  opinion.  I  think 
the  words  used  by  my  Brother  Maule  afford  the  best  test  as 
to  the  proper  construction  of  the  statute,  coupling  with  it 
the  additional  qualification,  that  it  is  to  be  done  with  all 
convenient  speed.  In  strict  construction,  the  words  ^'  im- 
mediately, afterwards'^  exclude  the  lapse  of  any  interval  of 
time,  but  their  meaning,  with  reference  to  a  case  like  the 
present,  must  be,  that  the  certificate  shall  be  granted  as 
speedily  as  conveniently  can  be.  Then  I  agree  that  that 
was  done  here. 

Rule  discharged. 


Shield  v.  Quick. 

AM(^  5. 
SSUMFSIT  on  an  apothecary's  bill,  and  for  medicines  Where  a  de- 
supplied,  with  counts  on  an  account  stated.  nmiqiuua  Inde- 
The  defendant  pleaded  nunquam  indebitatus  to  the  whole  Jj^JJ^I'accuI)^. 
declaration,  and  to  part  of  the  declaration  a  special  plea  ^on,  and  a  spe- 

.         cial  plea  con- 

conduding  with  a  verification.     The  last  plea,  according  eluding  with  a 
to  the  practice,  required  counseVs  signature,  and  that  andtoTwhich 
being  wanting,    the  plaintiff  signed  judgment   on   the  *f"f?"amre" 
17th  of  April  for  want  of  a  plea.    A  summons  had  been  wa*  requisite, 
obtained  for  setting  aside  the  judgment  for  irregularity,  them  without 

counters  signa- 
ture i^Hetd, 

that  the  plaintiff  might  treat  the  whole  pleading  as  a  nullity,  and  sign  judgment  as  for  want  of  a  plea. 
Judgment  for  want  of  a  plea  was  signed  on  the  l7th  of  April,  and  a  summons  was  taken  out 

for  setting  it  aside,  which  was  discharged  on  the  23rd.     Execution  issued  on  the  27th,  and  on 

the  2Sth  defendant  moved  the  Court  to  set  aside  the  judgment  for  irregularity : — Held,  that  the 

application  was  too  late. 

v2 
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gMch.  of  fum,  which  was  discharged  on  the  28rd  of  April.    On  the  28th, 

^A  -    Peier9dorff  obtained  a  rule  to  shew  canse  why  the  judg- 

shibld       ment  should  not  be  set  aside  for  irregularity,  on  the 

Quick.       ground  that  the  plea  of  nunquam  indebitatus,  which  did 

not  require  counsel's  signature,  was  pleaded  to  the  whole 

declaration,  and  therefore  was  an  answer  to  the  action. 

On  the  27th  the  plaintiff  had  issued  execution. 

Jenn8  now  shewed  cause. — ^The  defendant  was  too  late  in 
making  this  application.  Judgment  was  signed  on  the  1 7th, 
and  the  summons  having  been  discharged  on  Friday  the 
23rd,  the  defendant  ought  to'have  applied  on  the  Saturday 
or  Monday  following,  and  not  to  have  waited  until  the 
28th  before  he  did  so ;  in  the  mean  time  execution  has 
been  issued.  [Aldersan,  B. — The  defendant  ought  to  have 
come  within  a  reasonable  time,  and  before  any  other  step 
was  taken.]  Secondly,  the  special  plea  ought  to  have  been 
signed  by  counsel,  and  the  omission  to  get  that  done  ren- 
dered the  whole  pleading  a  nullity.  Under  the  old  prac- 
tice, when  the  pleadings  were  filed,  the  officer  of  the  Court 
could  not  have  received  these  pleas,  under  the  rule  of  the 
Queen's  Bench,  E.  T.  18  Car.  2,  unless  they  were  signed  by 
counsel,  and  the  plaintiff  would  have  been  entitled  to  treat 
the  whole  as  a  nullity  (a).  That  rule  is,  that  "no  special 
pleas  or  demurrers  in  law  in  any  cause  before  this  Court 
now  depending,  or  hereafter  to  be  prosecuted,  shall  be 
received  by  the  clerks  of  the  papers  of  this  Court,  before 
such  pleas  or  demurrers  in  law  shall  be  signed  under  the 
proper  hand  of  some  counsel  in  that  behalf  retained.''    In 

Grant  v. (6),  where  the  signature  was  indorsed  on 

the  back  of  the  plea  instead  of  being  subscribed  to  it,  the 
plea  was  held  to  be  a  nullity.  Macher  v.  Billing  (c)  is 
directly  in  point.  This  Court  there  held  that  an  unsigned 
plea  of  the  Statute  of  Limitations  was  a  nullity.    It  can 

(ff)  Tidd's  Prac.  9th  ed.»  640.  {b)  2  Chitty's  Rep.  319. 

(c)  1  C,  M.  &  R,  577  ;  3  Dowl.  P.  C.  246. 
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make  no  difference  that  theie  is  a  plea  to  the  whole  dechura-  Art  a.  rf  Mm, 

1841 
tion,  which  does  not  require  to  be  signed.    The  only  ques- 
tion is,  whether  the  pleading  deliyered  required  to  be 
signed.    K  it  did,  then  the  plaintiff  has  no  other  remedy 
but  to  sign  judgment. 

Ftierndffrff,  contra. — ^Where  a  plea  is  good  and  valid  in 
itself,  it  cannot  be  treated  as  a  nullity,  because  it  is  pleaded 
together  with  one  which  is  imperfect  for  want  of  counsel's 
signature.  It  is  an  irregularity  only,  not  a  nullity.  The 
plaintiff  ought  to  have  taken  out  a  summons  to  set  aside  the 
plea  which  does  require  signature.  The  rule  of  18  Car.  2  ap- 
plied to  the  filing  of  pleas,  and  is  inapplicable  to  the  modem 
practice  of  delivering  them.  In  Maeher  v.  Billing^  there 
was  no  valid  plea  which  went  to  the  whole  cause  of  action, 
which  distinguishes  that  case  firom  the  present.  In  Spencer 
V.  CartUek{(i),  the  declaration  contained  two  counts,  one  on 
a  promissory  note,  and  the  other  on  an  account  stated :  and 
the  defendant  pleaded  a  plea  of  no  consideration  to  the 
first  count,  and  the  general  issue  to  the  last.  There  the 
plaintiff  having  signed  judgment  on  the  whole  declaration 
for  want  of  a  plea,  Pattuon,  J.,  expressed  an  opinion  that 
it  was  aipied  for  too  much,  and  set  it  aside.  In  PeppereU 
Y.Burrell  (b),  Alderson,  B.,  said  in  the  course  of  the  argu« 
ment,  '^  The  plea  concluding  with  a  verification,  not  being 
signed  by  counsel,  may  be  a  nullity,  but  what  becomes  of  the 
general  issue?''  The  effect  of  discharging  the  rule  would 
be,  that  one  bad  plea  would  render  the  other  good  plea 
void  altogether. 

Lord  Abinosr,  C.  B. — This  rule  must  be  discharged.  I 
think  that  if  plaintiffs,  in  cases  like  the  present,  were  not 
allowed  to  treat  the  whole  pleading  as  a  nuUity  and  sign 
judgment,  they  would  be  placed  under  great  difficulties. 

(a)  3  Dowl.  p.  C.  247,  ii.  (6)  1  C,  M.  &  R.  372. 
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Exch.  qf  PUat,  What  is  a  plaintiff  in  such  a  case  to  do?  If  he  makes  up 
-  the  issue^  and  delivers  the  pleas  as  he  has  received  them^ 
Shield  \^q  thereby  waives  the  irregularity ;  if  he  takes  out  a  sum- 
QuicK.  mons,  and  goes  before  a  Judge  to  set  aside  the  bad  plea,  he 
loses  time,  and  his  adversary  gains  a  delay  to  which  he  is  not 
entitled.  Then  would  any  pleader  advise  his  client  to  make 
up  the  issue,  putting  in  only  the  pleas  which  are  in  form? 
Under  these  difficulties,  the  only  remedy  is  to  allow  the 
party  to  sign  judgment  at  once,  and  leave  it  to  the  other 
side  to  come  in  and  have  it  set  aside  on  terms,  if  the  Court 
sees  fit  to  adopt  such  a  course.  We  have  here  a  certificate 
from  one  of  the  Masters  of  this  Court,  (for  some  of  the 
present  Masters  were  clerks  in  Court  under  the  old  sys- 
tem,) as  to  what  was  the  ancient  practice  on  this  subject, 
when  all  pleas  were  filed  instead  of  being  delivered  between 
the  parties ;  and  he  certifies  to  us,  that  pleas  filed  without 
the  signature  of  counsel,  when  that  was  requisite,  were 
considered  as  no  pleas  at  all.  Now,  although  the  Court 
has  been  thrown  open^  and  the  practice  changed  into  a 
deUvery  between  the  attomies  of  the  parties,  no  rule  has 
been  made  to  change^  nor  do  we  see  any  reason  to  change, 
the  ancient  practice  on  the  subject;  and  consequently,  if 
a  party  deliver  without  counsel's  signature  a  plea  which 
requires  it,  together  with  others  which  do  not  require 
signature,  the  whole  may  be  treated  as  a  nullity.  If 
there  were  any  decided  case  to  the  contraiy,  I  should 
have  deferred  to  its  authority;  but  none  of  those  which 
have  been  referred  to  are  in  pointy  and  the  loose  dictum 
thrown  out  in  one  of  them  by  one  of  my  learned  Brothers 
now  present,  cannot  be  taken  as  a  declaration  of  the  opi. 
nion  of  the  Court.  I  think  also  the  application  was  made 
too  late.  I  think  the  motion  ought  to  have  been  made  on 
Saturday,  or  at  latest  on  Monday. 

Aldebson,  B. — I  am  of  the  same  opinion.    What  I  said 
in  the  case  of  PeppereU  v.  BurreU  was  a  mere  suggestion 
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thrown  out  to  counsel  in  the  course  of  the  argument,  and  £««A.  9i  i'^M** 

1841 
has  been  properly  answered  in  the  judgment  just  given  - 

by  my  Lord  Chief  Baron.  Where  a  plea,  which  requires  Shield 
counsel's  signature,  is  delivered  without  it,  though  there  auicK. 
are  other  pleas  which  do  not  require  signature,  the  plain- 
tiff may  treat  the  whole  as  a  nullity.  That  appears  to 
have  been  the  practice  under  the  old  system,  by  analogy  to 
which,  the  parties  to  whom  pleas  are  delivered  under  such 
circumstances  ought  also  to  have  the  power  of  rejectiDg  the 
whole.  That  gets  rid  of  the  difficulty,  with  which  I  should 
otherwise  have  been  much  pressed,  in  deciding  this  ques- 
tion. Is  the  party,  to  whom  the  pleas  are  delivered,  to  be  . 
obliged  to  make  a  selection  between  the  good  and  bad  pleas^ 
and  determine  whether  each  particular  plea  is  a  nullity 
or  not?  If  he  accepts  the  bad  plea,  and,  instead  of  signing 
judgment,  proceeds  to  reply  to  it,  he  waives  the  irregular- 
ity;  that  he  certainly  ought  not  to  be  called  on  to  do;  and 
if  he  proceeds  to  set  it  aside,  delay  and  expense  will  be 
imposed  on  him.  I  also  concur  in  the  opinion  of  my  Lord 
Chief  Baron,  that  this  application  was,  under  the  circum- 
stances, made  too  late. 

BoLrs,  B. — I  am  of  the  same  opinion.  I  at  one  time  felt 
myself  pressed  by  the  argument  of  Mr.  Petersdorjf;  but 
when  we  come  to  compare  the  present  with  the  old  prac- 
tice, all  doubt  on  the  subject  disappears.  When  a  de- 
fendant delivers  his  pleas  regularly  and  properly,  he  is 
under  no  difficulty;  but  if  he  neglects  to  comply  with  this 
condition,  he  is  not  entitled  to  throw  on  the  plaintiff  the 
burden  of  pointing  out  the  part  which  is  a  nullity,  and  of 
moving  to  have  it  corrected  or  set  aside. 

Rule  discharged. 
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Steh,  of  Pleat, 
1841. 

^      y  *  ^  Potter  v.  Nicholson. 

May  5.        T) 

Under  the  stat*  X  ASHLEY^  OH  a  former  day^  had  obtained  a  rale  calling 

c.  110,  i.^,  the  ^^  ^^^  plaintiff  to  shew  cause  why  the  cognovit  given  by 
attestation  of  the  ^jjg  defendant  in  this  action  should  not  be  set  aside,  on  the 

attorney  to  a 

cognovit  must  gfouud  that  the  execution  of  it  was  not  attested  in  the 
Suit  he  u* the  manner  prescribed  by  1  &  2  Vict.  c.  110,  s.  10.  It  appeared 
party  exi^"IIting  **^**  *^®  attestation  was  in  the  following  form :— "  Joseph 
It,  but  also  that  Bamford,  one  of  the  attomies  of  her  Majesty's  Court  of 

he  subscribes       ^'  ^^.  ,„-  .  ,.        4.        ^  .-1 

his  name  om  Exchequer  of  Fleas  at  Westminster,  attending  for  the  said 
tue  a  omey.    -^jjjji^jjj  Nicholson  at  his  request,  to,  and  did  inform  him 

of  the  nature  and  effect  of  the  above  cognovit  before  the 

execution  thereof  by  him.'' 

Knowles  shewed  cause. — ^The  9th  section  of  the  statute 
enacts,  ''that  no  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any  per- 
son, shall  be  of  any  force,  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  Courts  on  behalf  of  such  per- 
son, expressly  named  by  him  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit  before  the  same  is  executed;  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  he  subscribes 
as  such  attorney."  That  provision  is  merely  an  extension 
of  the  rule  of  Hilary  Term  2  Will.  4,  and  under  that  rule 
it  has  been  held  that  it  is  sufficient  for  the  attorney  to  de- 
clare by  parol  that  he  acts  as  such  for  the  defendant : — 
Wilson  V.  Price  (a) .  It  must  be  admitted  that  the  rule  does 
not  contain  the  word  "thereby,"  which  is  inserted  in  the 
statute;  but  they  are  not  materially  different,  and  the 
Court  will  put  the  same  construction  on  both. 

Poihley,  in  support  of  the  rule. — ^The  objection  to  the 

(6)  4  DowL  P.  C.  213. 
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attestation  is,  that  it  doeg  not  state  that  the  attorney  &wA«  9f  ^leat, 
"  snbscribes  as  snch  attorney."  Pook  ▼.  Hobbs  (a)  is  an 
authority  expressly  in  point.  There  the  attestation  was  in 
this  form — ^''Witness,  George  Edwards,  defendant's  at- 
torney, named  by  him  and  attending  at  his  request;" 
and  it  was  held  to  be  insufficient,  for  not  proceeding  to 
declare  that  he  "  subscribes  as  such  attorney."  Cole- 
ridge, J.,  after  taking  time  to  consider,  said,  ''This  declar- 
ation of  the  statute  is  founded  on  and  is  an  extension  of 
1  Reg.  Gen.  H.  T.  2  Will.  4,  s.  72.  The  last,  and,  for  the 
present  purpose,  the  material  clause  of  the  section,  differs 
firom  the  corresponding  clause  of  the  rule  in  the  insertion 
of  the  word  'thereby;*  and  the  preceding  words  to  which 
this  refers  are  these,  'which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution.' "  And  he  adds, 
"The  legislature  has  determined  to  prevent  the  necessity 
of  any  recourse  to  parol  evidence  to  ascertain  whether  the 
witness  is  the  attorney  of  the  party  or  not,  and  in  its 
anxiety  to  secure  that,  has  also  gone  on  additionally  to 
require  that  in  his  attestation  he  should  state  that  he  makes 
it  as  such  attorney.  It  is  certain,  that  in  terms  this  has 
not  been  complied  with  in  the  present  instance,  nor  has 
any  equivalent  language  been  used ;  the  witness  indeed 
states  that  he  was  named  by  the  defendant,  and  attended 
at  his  request,  but  those  are  two  conditions  imposed  in  an 
earlier  part  of  the  clause,  not  necessary  to  be  stated  here, 
but  having  reference  to  a  different  part  of  the  transaction. 
I  would  not,  however,  be  supposed  by  this  remark  to  inti- 
mate an  opinion  that  any  equivalent  terms  would  be  suffi- 
cient; there  is  always  danger  in  accepting  anything  in 
lieu  of  a  literal  compliance  with  the  statute :  such  a  prac- 
tice, at  least,  tends  to  make  the  construction  uncertain, 
and  too  often  ends  in  firittering  away  the  provisions,  while, 
on  the  other  hand,  no  compliance  is  so  simple  and  easy 

(a)  8  Dowl.  P.  C.  113. 
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Ejtek.  ^  PUas,  for  the  practitioner  as  a  literal  one." — The  Court  then 
^^^'        called  on 

Knowles,  contra. — The  question  is,  are  the  Court  bound 
by  that  decision  ?  In  Robinson  v.  Brooksbank  (a),  it  was 
held  by  this  Court,  that  it  is  not  necessary  that  the  attor- 
ney who  attends  on  behalf  of  a  prisoner  to  explain  and 
attest  a  cognovit,  should  make  the  declaration  required  by 
the  rule  of  Hilary  Term  2  Will.  4,  s.  72,  in  writing  on 
the  cognovit.  It  is  true,  that  was  a  decision  upon  the 
rule,  which  provides,  inter  aUa,  that  the  ''  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution 
thereof,  and  declare  himself  to  be  attorney  for  the  defend- 
ant, and  state  that  he  subscribes  as  such  attorney .''  The 
only  difference  between  the  rule  and  the  statute  is,  that 
in  the  latter  the  word  "  thereby''  is  used.  [Lord  Abin- 
get,  C.  B. — ^The  word  "  thereby"  carries  it  farther,  and 
seems  to  require  that  by  the  atieatation  he  should  do  so ; 
that  case,  therefore,  is  not  inconsistent  with  the  one  which 
has  been  cited.  I  think  it  would  be  better  to  adhere  to 
that  authority.]  If  an  omission  of  this  kind  in  the  attes- 
tation is  to  render  the  instrument  invalid,  there  will  be 
great  difficulty  in  sustaining  a  cognovit. 

Lord  Abinoer,  C.  B. — ^The  introduction  of  the  word 
''thereby"  into  the  statute  is  very  important.  It  shews  an 
intention  to  carry  the  rule  farther,  by  requiring  that  the 
declaration  by  the  attorney  of  his  being  the  attorney  of 
the  person  executing  the  cognovit,  and  the  statement  that 
he ''  subscribes  as  such  attorney,"  shall  actually  be  part  of 
the  attestation  itself.  The  word  ''thereby"  seems  to  have 
been  used  ex  industrid  to  procure  that  form  of  attestation. 
I  think  we  are,  therefore,  governed  by  the  statute;  and  in 
addition  to  that,  as  it  is  always  desirable  to  have  some 
certain  rule  in  matters  of  this  kind,  we  had  better  abide 

(a)  4  Dowl.  P.  C.  395. 


EASTSB   TBBM,    4  VICT. 


297 


by  the  decision  of  my  Brother  Coleridge^  and  hold  that  this  B*eh.  rf  PUaa, 
attestation  is  not  a  sufficient  compliance  with  the  statute.  '   - 

The  rule  will  therefore  be  absolute,  but  without  costs.  Pottbr 

Nicholson. 
Aldebson,  B. — I  am  of  the  same  opinion.    The  words 
and  directions  of  the  statute  are  very  plain,  and  if  parties 
will  only  follow  them,  no  inconyenience  will  arise. 

Bule  absolute,  without  costs. 


DxxoN  V.  Thobold. 

Montagu  CHAMBEBS  moved  for  leave  to  sign  judg- 
ment  on  a  scire  facias,  for  default  of  appearance.  The  affi- 
davit on  which  he  moved  stated,  that  the  witness  had 
called  at  a  house  at  Hunsden,  where  he  saw  a  female  who 
told  him  she  was  the  defendant's  housekeeper;  that  the 
defendant  was  somewhere  in  London;  and  that  she  could 
not  account  for  his  absence,  except  that  he  was  avoiding 
legal  process.  The  deponent  thereupon  left  the  notice  with 
her. — ^This,  he  submitted,  was  sufficient  to  shew  that  the 
defendant  was  concealing  himself  in  order  to  avoid  his 
creditors. 

Pbb  Cubiam. — ^That  is  sufficient;  you  may  sign  judg- 
ment. 

Motion  granted. 


May  5. 

A  notice  of 
motion  for  leave 
to  sign  judg- 
ment on  a  scire 
facias  was  left 
fdth  a  person 
at  a  house  at 
H.,  who  stated 
herself  to  be  the 
defendant's 
housekeeper, 
that  defendant 
was  somewhere 
in  London,  and 
that  she  could 
not  account  for 
his  absence,  ex- 
cept that  he 
was  concealing 
himself  in  order 
to  avoid  his  cre- 
ditors i—mid 
sufficient 
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Hxch.  of  Pleas, 
1841. 

May?. 
Where  a  credi- 
tor, on  a  tender 
being  made,  re- 
fused to  receive 
the  money  on 
account  of  more 
being  due : — 
Held,  that  he 
could  not  after- 
wards object  to 
the  tender,  on 
the  ground  that 
the  party  mak- 
ing it  required 
a  receipt. 
And  qusere, 
whether  that 
circumstance 
would  other- 
wise have  inya- 
lidated  the 


RiCHABDSON  V.  JaCKSON. 

UeBT  for  goods  sold  and  delivered,  with  counts  for  work 
and  labour,  and  on  an  account  stated. 

Pleas,  except  as  to  8/.  11^.,  payment;  and  as  to  that 
sum,  a  tender. 

The  cause  was  tried  before  the  under-sheriff  of  Middle- 
sex, when  a  witness  was  called  who  proved  that  he  went 
to  the  shop  of  the  plaintiff,  whose  sister  he  there  saw,  and 
told  her  that  he  had  called  on  behalf  of  the  defendant  to 
settle  his  account,  and  at  the  same  time  produced  a  book, 
and  pointed  out  an  error  in  the  account :  that  she  looked 
at  it,  and  said  that  she  could  not  say  any  thing  about  it 
without  her  brother  were  present.  He  then  offered  her 
8/.  lis.,  when  she  said  that  her  brother  had  looked  over 
the  book,  and  there  was  one  or  two  pounds  more  owing. 
The  witness  then  put  the  3/.  11«.  on  the  table,  but  she  said 
she  could  not  take  that  amount;  he  then  said,  ''here  is 
the  money,  give  me  a  receipt  for  it.'' 

The  under-sheriff  left  the  case  to  the  jury,  and  they 
found  their  verdict  for  the  defendant. 

Chadwicke  Jones  having  obtained  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  that 
the  tender  was  not  good  in  law. 


Cole  now  shewed  cause. — ^The  objection  to  receiving  the 
money  was  not  that  a  receipt  was  asked  for,  but  that  there 
was  more  money  due  than  the  sum  tendered.  The  tender 
was  therefore  perfectly  good.  In  Cole  v.  Blake  (a).  Lord 
Kenyon  held  that  if,  on  a  tender  being  made,  the  creditor 
insists  on  having  a  larger  sum  of  money,  he  cannot  after- 
wards object  to  the  formality  of  the  tender,  on  account  of 
the  debtor  having  required  a  receipt. 


(a)  Peake,  N.  P.  C.  179. 
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C.  Janes,  contra. — The  tender  was  insufficient.    In  order  EmA.  rf  Pieut, 
to  support  a  plea  of  tender,  the  defendant  is  bound  to  ^  "  ^ 

shew  an  unqualified  oflGer  of  the  money.  He  has  no  right  Richardsoh 
to  impose  as  a  condition  for  paying  the  money  that  the  Jacksok. 
creditor  shall  give  him  a  receipt.  In  Laing  v.  Header  {a), 
the  defendant  took  the  money  out  of  his  pocket,  and  said  to 
the  plaintiff, ''  If  you  will  give  me  a  stamped  receipt,  I  will 
pay  you  the  money."  That  was  held  by  Abbott,  C.  J.,  to  be 
no  proof  of  tender.  He  says,  *'  The  payment  of  the  money 
must  be  unconditional.  A  party  has  no  right  to  say,  '  I 
will  pay  you  the  money  if  you  will  give  me  a  stamped  re- 
ceipt;' but  he  ought,  according  to  the  48  Geo.  8,  c.  126, 
to  bring  a  receipt  with  him,  and  require  the  other  party 
to  sign  it."  [Parke,  B. — ^The  Stamp  Act  is  now  repealed 
as  to  all  sums  under  £5,  and  therefore  that  dictum  is  inap- 
plicable to  this  case.]  The  rule  of  law  is,  that  the  tender 
must  be  quite  unconditional. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  case  of  Cole  v.  Blake  is  a  sufficient  autho- 
rity to  warrant  the  Court  in  disposing  of  this  application. 
There  Lord  Kenyon  says  undoubtedly,  '^that  it  had  been 
determined  that  a  party  tendering  money  could  not  in 
general  demand  a  receipt  for  the  money."  But  where  no 
objection  is  made  on  that  account,  but  the  creditor  refuses 
the  money  because  he  considers  the  amount  is  not  suffi- 
cient. Lord  Kenyon  held  that  he  could  not  afterwards 
object  to  the  tender  because  the  party  making  it  required 
a  receipt.  Here  it  appears  the  jury  were  satisfied  that  the 
sum  tendered  was  sufficient  to  satisfy  the  plaintiff's  de- 
mand.   The  rule  must  therefore  be  discharged. 

Aldebson,  B. — ^I  do  not  wish  to  be  understood  as  de- 
ciding that  this  is  not  a  good  tender,  without  reference  to 
the  particular  circumstances  of  the  case. 

(«)  1  C.  &  P.  257. 


800  CASES   IN   THB   BXCHBQUEB, 

Exeh.  of  Pleat,      BoLVB^  B. — ^I  should  be  sonj  to  hold  this  to  be  a  bad 

'    tender  on  account  of  the  receipt  having  been  mentioned. 

RicHARDBON  J  should  wish  to  encourage  all  prudent  people  to  take 

Jackson,      receipts^  for  if  they  do  not^  in  case  of  death  the  repre- 

sentatiyes  may  be  deprived  of  all  evidence  of  the  payment. 

Rule  discharged. 


MoNDBL  V,  Steele. 
Aftiy  7.  • 

An  ezamioa-  jHlSSUMPSIT  for  a  breach  of  contract  in  not  building 
esviWlvocebe-  &  ship.  Issuc  not  having  yet  been  joined,  Cleasby  ob- 
nXl^i  Will*!;  **^«^  *  ^  '^e  ^^^er  the  stat.  1  Wfll.  4,  c.  22,  calling  upon 
c  22,  cannotbe  the  defendant  to  shew  cause  why  the  plaintiff  should  not 

had  before  issue  _  ...  .  .  .    . 

joined.  be  ai  liberty  to  examine  two  witnesses  viva  voce  before  the 

Master.  It  appeared  by  the  affidavits,  that  the  persons 
proposed  to  be  examined,  who  were  sworn  to  be  material 
and  necessary  witnesses  for  the  plaintiff,  were  the  captain 
and  an  apprentice  aboard  a  ship  about  to  sail  for  South 
Australia  in  the  course  of  a  few  days,  probably  before  the 
time  for  pleading  would  expire,  and  who  were  not  expected 
to  rotum  for  two  years. 

Martin  shewed  cause  in  the  first  instance,  and  contended 
that  it  was  the  settled  practice  of  the  Courts  not  to  grant 
an  application  of  this  nature  before  issue  joined. 

Ckasby  in  support  of  the  rule. — ^There  is  no  such  rule 
as  that  stated,  and  the  stat.  1  Will.  4,  which  gave  the  Court 
the  power  to  make  the  order,  says  nothing  as  to  the  time. 
[Alderson,  B. — How  can  you  know  that  these  persons  will 
be  material  and  necessary  witnesses,  when  you  cannot 
know  what  will  be  the  issue  to  be  tried  ?  Rolfe,  B. — It 
may  be  that  the  defendant  may  plead  a  release,  or  some 
plea  of  that  kind.]    The  party  applying  for  the  order  does 
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it  on  his  own  responsibility^  and  at  the  risk  of  having  to  Bsek.  ^f  PUas, 
pay  all  the  costs  should  the  evidence  turn  out  to  be  im- 
material. 

Aldeason,  B. — How  could  you  indict  a  witness  for  per- 
jury, when  he  is  sworn  and  examined  to  the  issue  joined^ 
there  being  no  issue  joined  at  the  time  the  examination 
takes  place  ?  I  have  often  had  applications  of  this  kind 
before  me  at  Chambers,  and  have  always  told  the  parties 
that  they  were  premature  if  before  issue  joined.  My  Brother 
Roffe,  however,  says  that  it  is  the  practice  in  Chancery  to 
allow  interrogatories  to  be  taken  the  moment  a  bill  is  put 
upon  the  file.  The  object  of  the  act  was  certainly  to  invest 
courts  of  law  with  the  same  powers  in  this  respect  as  are 
possessed  by  courts  of  equity.  The  matter  had  better 
stand  over  for  the  present,  and  we  will  consider  it. 

Cur.  adv.  vult. 


On  this  day,  Cleasby  stated  to  the  Court  that  in  the  ^f^^  7. 
case  of  Spalding  v.  Mure,  cited  in  2  Tidd's  Prac.  814,  the 
Court  of  King's  Bench  had  allowed  a  commission  under 
the  13  Oeo.  8,  c.  63,  s.  44,  for  the  examination  of  witnesses 
in  India,  before  issue  joined.  He  then  offered  to  under- 
take, in  the  event  of  the  rule  being  made  absolute,  that 
the  examination  should  not  proceed  until  after  issue  joined. 

Lord  Abinoeb,  C.  B. — ^There  must  be  an  issue  joined 
before  the  examination  is  taken. 

Parke,  B. — ^You  must  have  an  issue  as  to  which  the 
witnesses  may  be  examined,  unless  the  other  party  will 
dispense  with  it. 

It  was  then  agreed  that  the  rule  should  be  absolute,  the 
plaintiff  undertaking  not  to  proceed  with  the  examination 
imtil  after  joinder  of  issue. 

Rule  absolute  accordingly. 
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Stek.  of  PUtti, 
1841. 

AfayS. 
By  the  2  Will. 
4,  c.  45,  s.  68, 
it  is  eDacted, 
that  at  every 
eonietted  elee- 
tion,  ftc,  the 
returning- offi- 
cer shall,  if  re- 
quired thereto 
by  or  on  behalf 
of  any  candi- 
date, on  the  day 
fixed  for  the 
election,  and  if 
not  to  required 
qoay,  If  it  shall 
appear  to  him 
expedient, 
cause  to  be 
erected,  for  tak- 
ing the  poll  at 
such  election, 
different  booths, 
&c.     And  the 
71st  section 
provides,  '*that 
all  booths 
erected  for  the 
convenience  of 

taking  polls  •_— — 

shall  be  erected 

at  the  Joint  and  The  cause  waa  tried  at  the  last  Warwickshire  Assizes, 
ofthe  wvenU  before  Tlndal,  C.  J.,  when  a  verdict  was  found  for  the 
^ISfnthT  plaintiff  for  120/.  8*.  (being  one-third  of  each  of  the  se- 
"  untested  yeral  sums  mentioned  in  the  particulars),  subject  to  the 
ferred  to  In  the  Opinion  of  the  Court  on  the  following  case ;  the  Court  to 
thep^and  *  ^7  ^bat  sums,  if  any,  the  plaintiff  is  entitled  to  recover 
^^t^^    in  this  action. 

the  71st  are  The  plaintiff  was  mayor  of  Birmingham,  and  return- 

go  toordemand  ing-officer  for  that  borough.  A  vacancy  having  occurred 
fore.  whereY**  ^  *^®  representation  of  Birmingham,  a  writ  was  issued 
"^u'/noi^M.  in  January,  1840,  for  the  election  of  a  new  member.  The 
tion,  but  after-    precept  having  been  served  on  the  plaintiff,  notice  was 

wards  declined       .  •■<i_.i         <■•■  /.  ..  y»iAi 

going  to  the  givcn  by  him  that  the  day  of  nommation  was  fixed  for  the 
Sil'h^  w^not  ^^^  ®f  January,  at  the  Town  HalL  Previous  to  and  <m 
liable  to  any      the  20fli  of  January,  George  Frederick  Munta  and  the 

part  of  the  ex-  ^'  " 

pcnses  of  erecting  booths,  &c 


CASKS    IN   THB   BXCHBQUEB, 
MiTNTZ  V.  StXTRGE. 

JL  his  was  an  action  of  debt  for  work  and  labour  and 
materials,  money  paid,  and  on  an  account  stated.  The 
defendant  pleaded  payment  into  Court  of  66/.  12«.  Irf.,  and 
non  indebitatus  ultra;  to  which  the  plaintiff  replied,  indebi- 
tatus ultra.    The  particulars  of  demand  were  as  follows : — 

£    8.  d. 

15  Booths 231     0  0 

15  Deputies 31  10  0 

15  PoU  Clerks 15  15  0 

Stationery  for  Booths,  Poll  Clerks,  &c.  -  35  18  0 

Advertising  Herald      -        -        -        -  3    6  0 

Crier 10  0 

15  Appointments  of  Deputies        -        -  15  15  0 

15  Ditto  PoU  Clerks     -        -        -        -  15  15  0 

Indentures 10  10  0 

£360    9    0 
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defendant  had  declared  themselves  ajB  candidates^  and  cir-  B»ek.  of  PUa$, 

1841 
cnlated  addresses  to  the  electors.    It  was  also  announced  ^  '  ^ 

by  another  party  that  a  third  candidate  would  be  put  in  Muntz 
nomination  on  the  day  of  election,  but  no  name  was  men-  Sturob. 
tioned.  Committees  were  formed,  and  an  active  canvass 
conmienced  on  their  behalf;  and  it  appeared  to  the  mayor 
and  his  legal  adviser,  Mr.  Wills,  that  a  very  strong  contest 
was  likely  to  take  place.  Wills,  on  the  20th  of  January, 
had  interviews  with  the  representatives  of  the  respective 
candidates  upon  the  subject  of  the  election,  and  the  pre- 
parations necessary  to  be  made  for  the  contest  which  was 
anticipated.  [The  case  then  set  out  a  conversation  on  that 
day  between  Wills  and  Mr.  Morgan,  one  of  the  defendant's 
agents,  during  which  the  latter  stated,  that  the  defendant 
certainly  meant  to  go  to  the  poll  unless  there  was  a  decided 
shew  of  hands  against  him  on  the  day  of  nomination.]  No 
arrangement  was  come  to,  but  Mr.  Wills  subsequently  on 
the  same  day  sent  a  guarantee  for  the  defendant's  signa- 
ture, which  was  returned  by  Mr.  Morgan  accompanied  by 
the  following  letter  to  Mr.  Wills.  [The  letter  was  dated 
21st  January,  1840,  and  stated,  that  the  defendant's  friends 
thought  he  ought  not  to  incur  more  responsibility  till  the 
sense  of  the  electors  had  been  ascertained  at  the  nomina- 
tion, and  expressed  a  readiness  to  pay  in  fiill  any  expense 
already  incurred  if  no  poll  should  take  place,  or  if  other* 
wise,  that  the  committee  were  prepared  to  pay  their  pro- 
portionate part.]  The  following  agreement  was  ultimately 
entered  into: — 

'' January  ^nd,  1840. 
"  Gentlemen, — I  hereby  contract  to  erect  15  booths,  20 
X  20  feet,  including  platform,  returning  officers'  seat,  poll 
clerks'  table,  and  seat  table  covered  with  green  or  red  cloth^ 
one-half  roofed-in,  and  three  doors,  to  be  completed  by 
eight  o'clock  on  Friday  morning  the  24th  inst.,  for  £15 
per  booth,  with  the  understanding,  if  the  parties  do  not  go 
to  the  poll,  the  sum  of  60/.  be  paid  to  me  in  full  of  all  the 

VOL.  VIII.  X  M.  w. 


304 


CA8R8    IN    THB    EXCHEQUER^ 


Exch,  of  puoM,  demands  for  the  expenses  already  gone  to,  or  which  may 
-     be  incurred  in  preparing  for  the  same. 
W"^"-  "William  Smith. 

Sturoe.  rt  p  H  MuNTZ,  Esq.,  Mayor. 

"  R.  Harris,  Esq.,  High  Bailiff. 
"  J.  Clarke,  Jun.,  Esq.,  Low  Bailiff. 

**  Returning  Offices  of  the  Boraugh  of  Birmingham ." 

''  Birmtnghim,  Jan.  2%ndy  1840. 
'*  We  accept  the  above  offer. 

"P.  H.  MuNTz,  Mayor. 

''  B.  Harris,  High  Bailiff. 

"  3.  Clarke,  Jan.,  Low  Bailiff." 

The  number  of  electors  at  Birmingham  was  upwards  of 
4500,  and  it  was  necessary  to  prepare  not  less  than  fifteen 
booths  for  the  purposes  of  the  polling. 

The  plaintiff  delayed  entering  into  the  agreement  with 
the  builder  until  the  latest  moment  at  which  it  was  poiB- 
sible  for  the  booths  to  be  completed  by  the  day  of  election; 
the  amount  charged  for  the  same  in  the  particulars  is  a 
reasonable  charge :  and  the  portion  of  the  expense  incurred 
previously,  and  up  to  the  nomination  of  the  candidates,  did 
not  exceed  £150. 

On  the  2Sd  of  January  the  nomination  took  place,  and 
the  defendant  was  first  nominated,  with  his  own  consent, 
then  Mr.  O.  F.  Muntz,  and  then  Sir  Charles  Wetherall, 
the  candidate  before  referred  to  but  not  named,  and  they 
were. respectively  seconded.  Mr.  Muntz  attended  in  per* 
SOB,  and  addressed  the  electors,  but  Mr.  Sturge  and  Sir 
Charles  Wetherall  did  not  appear.  A  shew  of  hands  then 
took  place  for  the  three  candidates,  Muntz,  Sturge,  and 
Sir  Charles  Wetherall,  wMch  was  in  favour  of  Mr.  Muntz, 
upon  which  a  poll  was  demanded  by  the  friends  of  Sir 
Charles  Wetherall;  and  tiie  person  who  had  proposed  the 
defendant  immediately  withdrew  his  name  as  a  candidate, 
and  decUned  to  go  to  the  poU.  Whether  the  withdrawal  of 
the  defendant  took  place  immediately  before  or  after  the 
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demand  of  a  poll  by  Sir  Charles  Wetherall,  is  uncertain :  ^'<^*-  *^f  ^^"'^ 

1841 
but  in  fact  no  poll  was  demanded  on  behalf  of  the  defend- 

antj  nor  was  any  poll  taken  or  had  on  his  beha]£  A  poll 
took  place  as  between  Mr.  Muntz  and  Sir  Charles  Wether- 
all^ and  Mr.  Muntz  was  ultimately  elected.  Neither  the 
defendant  nor  his  Mends  took  any  part  in  the  election  after 
he  was  so  withdrawn.  In  addition  to  the  expense  of  booths^ 
the  other  .expenses  mentioned  in  the  particulars  were  in- 
curred by  the  plaintiff^  to  the  amount  of  129/.  9$.,  making  the 
whole  of  the  sum  of  360/.  9s.,  and  this  action  was  brought 
to  recover  from  the  defradant  one-third  of  that  amount. 

The  points  marked  for  argument  were : — ^By  the  plaintiff : 
whether  the  defendant  is  bound  to  pay  one-third  part  of 
the  expenses  necessarily  incurred  in  preparing  for  the  poll. 
By  the  defendant : — ^That  the  defendant  is  not  liable  for 
any  portion  of  the  sums  mentioned  in  the  particulars^  by 
r^Euron  that  the  statute  2  &  8  Will.  4,  c.  46,  s.  68,  71,  &c., 
only  applies  to  candidates  by  whom,  or  on  whose  behalf,  a 
poll  is  demanded;  and  at  all  events,  that  the  defendant  is 
only  liable  to  a  proportion  of  the  expehses  incurred  up  to 
the  nomination. 

Humfrey,  for  the  plaintiff. — The  defendant  is  liable  under 
the  provisions  of  the  Reform  Act.  By  the  68th  section  ot 
that  act,  it  is  enacted,  ^^  that  at  ev^y  contested  election  of 
a  member  or  membars  to  serve  in  any  future  Parliament, 
&c.,  the  returning-officer  shall,  if  required  thereto  by  or 
on  behldf  of  any  candidate,  on  the  day  fixed  for  the  elec-- 
tion,  and  if  nbt  so  required  he  may,  if  it  shall  appear  to 
him  expedient,  cause  to  be  erected  for  taking  the  poll  at 
such  election,  different  booths  for  different  parishes,  di^ 
tricts,  or  pakts  of  such  city  or  borough,  &c.''  One  ques- 
tion in  this  case  will  be,  whether  this  was  a  contested 
election,  within  the  meaning  of  that  section.  It  is  sub- 
mitted that  it  clearly  was.  The  legislature  could  never 
have  intended  to  impose  upon  the  returning-officer  himself 

x2 
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£jreh,  rf  Pleat,  the  expeuse  of  erecting  booths^  and  preparing  for  the  poll, 
and  yet  snch  would  be  the  effect  of  holding  that  the  con- 
test mentioned  in  the  68th  section  must  be  taken  to  mean 
a  contest  at  the  poll ;  for  it  is  of  every  day's  occurrence  for 
candidates  at  an  election  not  to  go  to  the  poll  at  all,  and 
yet  the  returning  officer  must  make  preparations  in  time. 
The  67th  section  provides  that,  ''at  eveiy  contested  election, 
the  poll  shall  commence  on  the  day  fixed  for  the  election, 
or  on  the  day  next  following,  or  at  the  latest  on  the  third 
day,  unless  any  of  the  said  days  shall  be  Saturday  or  Sun- 
day, and  then  on  the  Monday  following/'  So  that,  if  a 
candidate  appeared  on  the  day  fixed  for  the  election,  and 
demanded  a  poll,  the  returning  officer  would  have,  at  the 
most^  forty-eight  hours  to  erect  the  booths,  and  make  the 
necessary  preparations,  which  must  be  quite  insufficient 
for  the  purpose.  And  by  the  later  act,  5  &  6  Will.  4, 
c.  86,  s.  2,  the  time  is  still  more  limited,  since  it  provides 
that  the  poU  shall  take  place  on  the  day  after  that  fixed 
for  the  election.  It  is  obvious  that  the  discretion  given  to 
returning  officers  by  the  68th  section,  as  to  the  erection 
of  booths,  must  be  exercised  before  the  day  fixed  for  the 
election,  and  yet  that  discretion  can  only  be  exercised  ''  at 
a  contested  election.''  That  shews  that  the  contest  there 
spoken  of  does  not  mean  a  contest  at  the  poll.  By  the 
71st  section  it  is  provided,  that  ''  all  booths  erected  for 
the  convenience  of  taking  polls  shall  be  erected  at  the 
joint  and  equal  expense  of  the  several  candidates.'*  The 
defendant  was  a  candidate  within  the  meaning  of  that  sec- 
tion. He  had  declared  himself  as  a  candidate,  and  had 
circulated  addresses  to  the  electors.  In  Mcrrig  v.  jBut- 
dett  (a).  Lord  EUenhorough  describes  candidates  as  ''  per- 
sons offering  themselves  to  the  suffirages  of  the  electors;" 
and  it  is  submitted  the  defendant  came  within  that  de- 
scription, and  is  therefore  liable. 

Erte,  contra. — ^The  question  is,  whether  the  plaintiff  is 
(a)  2M.&Selw.  217. 
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to  recover  from  the  defendant  or  from  the  other  candi-  Bxck.  of  pieai, 
dates,  and  that  will  depend  upon  whether  the  defendant 
was  a  candidate  at  a  contested  election,  within  the  mean- 
ing of  this  act.  If  not,  then,  however  he  may  be  con- 
sidered a  candidate  in  the  popular  sense  of  the  word,  he 
is  not  liable  within  the  71st  section,  which  applies  only 
to  persons  who  are  candidates  at  a  contested  election. 
That  such  is  the  meaning  appears  from  the  words  of  the 
proviso,  ''that  if  any  person  shall  be  proposed  without 
his  consent,  then  the  person  so  proposing  him  shall  be 
liable  to  defray  his  share  of  the  said  expenses,  in  like 
manner  as  if  he  had  been  a  candidate :"  that  means  can- 
didate at  the  poll.  [^Alderson,  B. — The  words  of  the  67th 
section  are,  that  "  at  every  contested  election^  &c.,  the  poll 
shall  commence  on  the  day  fixed  for  the  election,**  &c. 
Does  not  that  shew  that  there  may  be  a  contest  before 
the  day  of  election?  Does  not  the  contested  election 
commence  with  the  nomination?]  Surely  the  utmost 
that  can  be  said  is,  that  it  commences  with  the  demand 
for  a  poll.  The  defendant  may  have  been  a  candidate  in 
one  sense,  but  as  he  withdrew  before  the  actual  contest 
commenced,  and  declined  to  go  to  the  poll,  he  is  not  a 
candidate  at  a  contested  election.  [Aldersony  B. — Is  not 
the  shew  of  hands  a  contest?]  No;  the  taking  the  poll 
is  the  only  regular  mode  of  separating  the  electors  from 
the  non-electors.  [Alderson,  B. — ^The  68th  section  must 
mean  the  day  of  nomination,  not  the  day  of  election.  It 
says,  ''  the  returning  officers  shall,  if  required  thereto  by 
or  on  behalf  of  any  candidates,  on  the  day  fixed  for  the 
election,'*  &c.]  Still  there  would  be  ample  time  to  pre- 
pare the  booths.  The  later  statute  cannot  affect  the  ques- 
tion of  the  construction  of  the  former  one.  Under  the 
Reform  Act,  the  mayor  being  allowed  to  hold  the  poll  the 
next  day  or  the  day  after,  or  the  third  day,  he  would  have 
ample  time  to  prepare  the  booths.  It  may  be  admitted 
that   the  defendant  was  a  candidate,  but  as  soon  as  a 
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Etch,  of  Pleat,  contested  election  occurred,  he  ceased  to  be  any  longer  so 
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by  withdrawing.  The  judgment  of  Sir  JF.  Scott  in  the  case 
of  Anthony  v.  Leger  (a),  as  to  the  election  of  churchward- 
ens, is  applicable  to  the  present  case : — he  uses  the  word 
"election"  with  reference  to  the  poll.  He  says,  "Where 
a  poll  is  demanded,  the  election  commences  with  it,  as 
being  the  regular  mode  of  popular  election;  the  shew  of 
hands  being  only  a  rude  and  imperfect  declaration  of  the 
sentiments  of  the  electors."  And  he  adds,  "  I  am  of  opin- 
ion, therefore,  that  when  a  poll  is  demanded,  it  is  an  aban- 
donment of  what  was  done  before;  and  that  every  thing 
anterior  is  not  of  the  substance  of  the  election,  nor  to  be 
so  received.''  In  the  former  acts,  11  Geo.  1,  c.  18,  s.  1, 
and  9  Geo.  4,  c.  59,  s.  1,  the  words  "  poll  demanded''  are 
used  instead  of  "  contested  election."  The  time  allowed 
by  the  Reform  Act  is  amply  sufficient  to  make  the  neces- 
sary preparations  after  the  day  of  election  is  fixed :  besides, 
it  is  not  absolutely  necessary  that  any  booths  should  be 
erected,  for  the  Tlst  section  gives  the  returning  officer 
power,  instead  of  erecting  booths,  to  hire  houses  or  other 
buildings  for  that  purpose. 

Humfreyy  in  reply. — It  is  expressly  found  in  this  case 
that  fijfteen  booths  were  necessary,  and  that  the  plaintiff 
delayed  entering  into  the  agreement  with  the  builder  until 
the  latest  moment  at  which  it  was  possible  for  the  booths  to 
be  erected  by  the  day  of  election.  In  large  towns,  like  the 
one  in  the  present  case,  it  might  be  impossible  to  procure  a 
sufficient  number  of  vacant  houses  or  buildings.  The  late 
act,  5  &  6  Will.  4,  c.  86,  assists  in  the  interpretation  of 
this  act.  The  second  section  provides  that  the  polling  shall 
commence  at  eight  o'clock  in  the  forenoon  of  the  day  next 
following  the  day  fixed  for  the  election.  Now  suppose  the 
speeches  were  to  last  until  ten  o'clock  at  night,  is  the 

(a)  1  Hagg.  Cons.  Rep.  13. 
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mayor  to  9it  up  all  night  to  aee  if  he  can  hire  houses^  or  ^«a.  if  ««#, 
endeavour  to  get  bootha  ereoted?  Aooordiug  ta  the  argu- 
ment for  the  defendant^  he  must  necessarily  do  so.  In  the 
9  Greo«  4  and  the  other  acts  referred  to,  there  is  no  restrior 
tion  as  to  the  time  when  the  election  should  take  place; 
there  was,  therefore,  no  necessity  for  any  preparation  be- 
fore the  demand  of  a  poll;  but  by  the  68th  section  of  the 
present  act,  ''public  notioe  of  the  situation,  division,  and 
allotment  of  the  different  booths  shall  be  given  two  days 
before  the  oommenoesaent  of  the  poll  by  the  returning 
officer ;''  and  he  must  therefore  prepare  for  a  contest  be- 
fore he  can  know,  with  any  degree  of  certainty,  whether 

there  will  be  one  <Hr  not. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingeb,  C.  B. — This  was  a  special  case  argued 
before  us  last  week.  It  was  an  action  brought  by  the 
mayor  and  returning  officer  of  the  borough  of  Birming- 
ham, to  recover  one-third  part  of  the  expense  of  erecting 
booths,  and  employing  poll  clerks,  at  the  election  which 
took  place  there  in  the  month  of  January,  1840,  of  a  mem- 
ber of  Parliament.  The  defendant  had  been  put  in  nomi- 
nation on  the  day  appointed  for  that  purpose,  but  the  show 
of  hands  being  against  him,  he  declined  the  contest.  A 
poll  was  demanded  on  behalf  of  Sir  Charles  Wetherall, 
and  was  taken  at  the  booths  erected  by  order  of  the  mayor, 
between  Sir  Charles  and  Mr.  Muntz,  who  was  the  succesp- 
ful  candidate.  For  some  days  previous  to  the  23rd,  the 
defendant  and  Mr.  O.  F.  Muntz  had  declared  themselves 
candidates,  and  circulated  addresses  to  the  electors,  and  it 
was  announced  that  a  third  candidate,  not  then  named, 
would  be  put  in  nomination  on  the  day  of  election. 

The  question  is,  whether  the  defendant  was  a  candidate 
within  the  meaning  of  the  Parliamentary  Beform  Act,  2  &  3 
Win.  4,  c.  45. 
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Breh.  of  PieoMt  Bv  the  68th  section  of  that  act,  it  is  enacted,  "  that  at 
every  contested  election  for  any  borough,  the  returning 
officer  may,  if  it  shall  appear  to  him  expedient,  cause 
booths  to  be  erected  for  taking  the  poU,'^  and  various  pro- 
visions are  made  for  ascertaining  at  what  booths  the  dif- 
ferent electors  shall  vote,  and  public  notice  of  the  situa- 
tion, division,  and  allotment  of  the  different  booths  shall  be 
given  two  days  before  the  commencement  of  the  poll,  by 
the  returning  officer. 

By  the  71st  section  it  is  enacted,  ''  that  all  booths  shall 
be  erected  by  the  returning  officers  at  the  joint  and  equal 
expense  of  the  several  candidates,  subject  to  certain  limita- 
tions as  to  price :  and  all  deputies  and  poll  clerks  appointed 
by  the  returning  officer,  shall  be  paid  at  the  rate  specified 
in  the  act,  at  the  expense  of  the  candidates:  provided, 
that  if  any  person  is  proposed  without  his  consent,  then  the 
person  proposing  shall  be  liable  as  if  he  was  a  candidate/' 
Under  these  clauses,  it  was  contended  on  the  part  of  the 
plaintiff,  that  the  defendant  is  liable  to  pay  one-third  part 
of  the  sum  necessarily  expended  in  taking  the  poll,  the 
amount  of  which  (£360)  was  admitted  to  be  reasonable. 
It  was  contended  that  the  defendant  comes  strictly  and 
literally  within  the  provisions  of  the  act.  The  plaintiff 
rested  his  case  on  three  propositions — ^first,  there  was  a 
contested  election ;  secondly,  the  defendant  was  a  candi- 
date; and  thirdly,  the  £360  was  necessarily  expended  by 
the  plaintiff  in  pursuance  of  the  act. 

We  are  however  of  opinion,  that  the  plaintiff  has  failed 
in  making  out  the  second  of  these  propositions,  namely, 
that  the  defendant  was  a  candidate,  within  the  meaning  of 
that  word  as  used  in  the  Tlst  section.  Undoubtedly,  be- 
fore the  nomination,  the  defendant  had  been,  according  to 
the  facts  stated  in  the  case,  in  a  popular  sense  at  least,  a 
candidate.  But  we  are  of  opinion,  that  the  contest  re- 
ferred to  in  the  68th  section  is  a  contest  by  a  poll,  and  the 
candidates  referred  to  in  the  71st  section  are  candidates  at 
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a  poll ;  and  consequently,  that  the  defendant  having,  im-  ^««*.  rf  PfeoM, 
mediately  after  the  show  of  hands,  declined  to  go  to  the     ^  '  ^ 

poll,  never  was  a  candidate  within  the  meaning  of  the  act.  Munt» 
It  was  urged  upon  us  by  the  plaintiff's  counsel,  that  this  Sturqi. 
cannot  be  the  true  construction  of  the  act,  inasmuch  as 
the  returning  officer  is  necessarily  obliged  to  incur  a  large 
portion  of  the  expense  before  the  day  fixed  for  the  nomina- 
tion; it  being  often  impossible  to  erect  the  necessary  booths 
between  the  time  of  the  nomination  and  the  actual  com- 
mencement of  the  poll ;  a  difficulty  which  is  increased  since 
the  passing  of  the  5  &  6  Will.  4,  c.  86,  whereby  the  dura- 
tion of  the  poll  is  limited  to  one  day,  and  the  number  of 
electors  who  can  vote  at  any  one  polling  place  is  confined 
to  800.  It  must  be  admitted,  that  the  construction  which 
we  put  on  these  clauses  may,  in  some  cases,  possibly, 
though  not  very  probably,  cast  on  the  returning  officer  the 
burthen  of  preparing,  at  least  for  the  erection  of  booths, 
when  there  may  be  never  any  person  answering  the  de- 
scription of  a  candidate  eventually  liable  to  reimburse  him. 
But  at  most  this  only  shews,  that  in  certain  rare  cases  the 
post  of  returning  officer  may  be  one  of  an  onerous  charac- 
ter; and  the  legislature  may  well  have  considered  that  to 
be  a  far  less  evil  than  it  would  be  to  prevent  proper  per- 
sons from  being  proposed,  under  the  fear  that  the  proposers 
might  afterwards  become  liable  to  the  expense  of  a  poll, 
in  which  they  may  have  taken  no  part.  We  may  fturther 
observe,  that  the  same  enactment  which  makes  the  candi- 
dates liable  to  the  expense  of  the  booths,  also  makes  them 
liable  to  the  expense  of  the  deputies  and  poll  clerks  em- 
ployed in  taking  the  poll.  It  is  difficult  to  believe  that  the 
legislature  could  have  meant  to  throw  the  burthen  of 
these  latter  expenses  on  any  persons  except  those  for 
whose  benefit  they  have  been  incurred,  namely,  the  candi- 
dates who  come  to  the  poll;  and  this,  therefore,  is  strongly 
confirmatory  of  the  construction  we  put  on  the  word  "  can- 
didate,''  as  used  in  the  71st  section. 
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Our  attentioa  was  pointed  in  the  argument  to  the  pass-, 
age  in  tiie  68th  section^  which  directs  the  returning  ofSoer 
to  give  two  days'  notice  before  the  commencement  of  the 
poU^  of  the  situation^  division,  and  allotment  of  the  differ- 
ent booths. 

This  certainly  shows  that,  in  some  cases,  the  returning 
ofiScer  must  ^rect,  or  at  all  events  have  made  preparations 
for  erecting,  booths,  before  he  knows  whether  there  will  or 
will  not  be  any  necessity  for  them;  but,  as  we  have  already 
stated,  we  do  not  feel  the  argument  of  the  plaintifiP,  result- 
ing from  that  state  of  things,  as  amounting  to  any  thing 
like  a  reductio  ad  absurdum. 

In  the  present  case  the  plaintiff  wiU  be  subjected  to  no 
burthen  or  difficulty  whatever,  according  to  our  view  of 
the  case.  The  two  candidates,  or  rather  one  of  the  candid 
dates  and  the  proposer  of  the  other,  are  clearly  bound  to 
indemnify  him  against  the  whole  of  his  expenditure. 

Judgment  for  the  defendant. 


Coy  v.  Lord  Forester. 

JL  HIS  was  an  action  of  trespass  for  hunting  over  the 
plaintiff's  land,  to  which  the  defendant  pleaded  not  guilty 
(by  statute).  On  a  former  day  in  this  term,  fVkiiekurst 
moved,  on  an  affidavit  of  the  plaintiff  that  he  could  not 
discover  the  statute  under  which  the  defendant  intended 
to  justify,  for  a  rule  to  shew  cause  why  the  defendant  should 
not  state  to  the  plaintiff  the  particular  statute  under  which 
the  plea  was  pleaded,  or  why  the  words  ''by  statute^'  should 
not  be  struck  out  of  the  margin  of  the  plea. 


MayS. 
Where,  in  an 
action  of  tres- 
pass for  hunt- 
ing over  the 
plaintiff*  s  land, 
the  defendant 
pleaded  not 
guilty  by  sta- 
tute, the  Court, 
on  an  affidavit 
of  the  plaintiff 
that  he  could 
not  discover 
the  statute  un- 
der which  the 
defendant 
meant  to  justi- 
fy, made  absolute  a  rule  upon  the  defendant,  to  point  out  within  three  days  the  statute  under 
which  the  plea  was  pleaded,  or  else  that  the  words  **  by  statute"  should  be  struck  out  of  the 
margin. 
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Bovitt  now  appeared  to  shew  cause  against  the  role :  Exek.  rf  PUat^ 


but 

The  Court  ordered  that  the  defendant  should  point  out^ 
within  three  days^  the  statute  under  which  the  plea  was 
pleaded^  or  else  that  the  words  *^  by  statute  *^  should  be 
struck  out  of  the  margin  of  the  plea. 

Bule  absolute  accordingly. 


1841. 


BicKARDs  V.  Patterson. 

N  this  case  the  plaintiff,  on  the  9th  of  January  last^  ob-  A  plaintiff 

tained  a  Jadge^s  order  for  the  taxation  of  the  bill  of  costs  cd^n*ordeJ*for 

of  his  attorney,  Mr.  Dangerfield,  and  the  bill  was  taxed  l;*^',^^^^ 

accordingly,    A  summons  to  review  the  taxation  was  taken  ©^  «>«*«»  »t  '^m 

out  by  the  plainti£P,  and  heard  before  Akkrsan,  B.,  and  ingiy,  but  the 

dismissed.      Mr.  Dangerfield  thereupon  applied  for  an  not**8erIeron 

order  upon  the  plainti£P  to  pay  the  amount  which  had  been  *?«  plaintiff  in 

•^  *  *   "  the  regular  way, 

found  by  the  Master  to  be  due:  but  upon  the  statement  of  but  was  sent  to 
the  plaintiff's  attorney  that  he  had  cause  to  shew,  if  a  sum-  and  no  demand 
mons  were  issued  for  this  purpose,   the  learned  Judge  J^J^foJ^J^c" 
refiised  to  make  any  order,  stating  that  a  summons  must  amount.  The 

attorney  after- 

be  taken  out,  and  he  would  then  hear  the  case.  The  Mas-  wards  obtained, 
tor's  allocatur  was  not  served  on  the  plaintiff  in  the  regular  apptlcaUon^an 
way,  but  was  sent  to  him  by  the  post,  and  no  demand  of  pay-  **[^".i^t*^* 
ment  was  ever  made  upon  it.    Mr.  Dangerfield,  however,  the  amount 

-  _  -  ,  ,.      ,.  «»i      .^       found  by  the 

subsequently  made  an  ex  parte  application,  on  affidavits.  Master  to  be 
to  the  same  learned  Judge  at  chambers,  for  an  order  upon  t"thout  uy 
the  plaintiff  to  pay  the  amount  found  by  the  Master  to  be  ^^^^  ?^  !*  *? 
due :  and  an  order  being  made  accordingly,  Dangerfield,  made  a  mie  of 
without  serving  it  upon  the  plaintiff,  or  giving  him  any  issued  a  fi.  fa. 
notice  of  it,  made  the  order  a  rule  of  Court,  and  issued  a  |Je7&'2'v?c" 
fieri  facias  thereon,  under  the  provisions  of  the  1  ft  2  Vict.  ^,V/^»  ••  ^^J— 

'  ^  Heldt  that  the 

execution  was  irregular. 


814  CASES   IN   THE    EXCHEQUEB^ 

Bxeh,  Iff  Pi$as,  c.  110,  s.  18,  under  which  the  plainti£P's  goods  were  taken 

1841 

'  ^-    in  execution* 

A  rule  having  been  obtained  on  the  part  of  the  plaintiff, 
calling  upon  Mr.  Daugerfield  to  shew  cause  why  the  order 
and  rule  of  Court,  and  the  writ  of  fieri  facias,  should  not 
be  set  aside  for  irregularity,  with  costs, 

Thesiger  now  shewed  cause.— This  order,  and  the  pro- 
ceedings founded  upon  it,  were  not  irregular.  An  order 
for  the  payment  of  money  found  to  be  due  by  the  Master, 
on  taxation  of  an  attorney's  bill,  may  be  made  without  any 
previous  summons  having  been  taken  out :  it  must  be  pre- 
sumed that  every  valid  objection  which  could  be  made  to 
the  issuing  of  such  an  order,  bad  been  taken  before  the 
Master  on  the  taxation.  Nor  is  personal  service  necessary 
in  such  case,  as  it  is  in  the  case  of  an  attachment,  where 
the  liberty  of  the  party  is  to  be  affected  by  the  proceeding. 
It  appears  to  have  been  the  object  of  the  act  of  Parliament 
in  some  measure  to  supersede  the  necessity  of  service,  by 
giving  the  rule  of  Court  the  effect  of  a  judgment. 

E.  James,  contra. — Whatever  may  be  laid  down  as  the 
general  rule  of  proceeding  in  these  cases,  it  is  clear  that 
this  particular  order  ought  not  to  have  been  obtained 
without  a  previous  summons,  since  Mr.  Dangerfield  was 
distinctly  informed,  in  the  presence  of  the  learned  Judge, 
that  cause  would  be  shewn  if  a  summons  were  taken  out, 
and  the  Judge,  on  that  very  ground,  refused  an  order 
in  the  first  instance.  But  without  reference  to  the  cir- 
cumstances of  this  particular  case,  the  hardship  of  such 
a  proceeding  is  obvious.  Before  the  statute  1  &  2  Vict, 
c.  110,  no  attachment  could  be  granted  without  a  previous 
personal  service  of  the  allocatur.  But  now,  if  the  course 
taken  in  this  case  be  held  regular,  the  consequence  will  be 
that  a  party's  goods  may  be  taken  in  execution  merely 
upon  the  sending  of  the  allocatur  to  him  through  the  post. 
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without  any  notice  at  all  of  the  issuing  of  any  order  or  rule  E*eh.  tf  Pimut 
of  Court  as  a  foundation  for  the  ei[ecution.    In  Neale  v.  - 

Postkthwaite  (a),  a  rule  for  the  payment  of  the  amount  of  Rickards 
a  taxed  bill  of  costs  was  made  absolute  only  upon  notice  to  pATTEaaoK. 
the  party,  and  upon  cause  shewn.  Where  an  award  directs 
the  payment  of  a  sum  of  money,  and  the  agreement  of  re- 
ference having  been  made  a  rule  of  Court  (the  sum  not 
being  mentioned  therein),  execution  issues  on  such  rule, 
that  has  been  held  to  be  irregular :  Jones  v.  WUUama  {b) : 
and  the  Court  there  intimates  that  the  proper  mode  of 
proceedings,  in  such  case,  is  by  a  rule  to  shew  cause  why 
the  party  should  not  pay  the  sum  mentioned  in  the  award. 

Lord  Abinoeb,  C.  B. — ^This  rule  must  be  made  abso- 
lute. I  am  sure  the  learned  Judge  would  not  have  made 
this  order,  if  he  had  been  apprised  that  no  demand  of  pay- 
ment had  been  made,  and  that  there  had  been  no  service 
of  the  allocatur,  except  by  putting  it  into  the  post.  It 
seems  to  me,  that  before  process  is  awarded  against  the 
goods  of  a  party,  under  this  act  of  Parliament,  the  same 
steps  should  be  taken  as  would  have  been  necessary  in  a 
proceeding  against  his  person  by  attachment ;  or,  at  all 
events,  that  he  should  have  some  distinct  notice  of  the 
proceedings.  It  is  quite  clear  that  no  attachment  would 
have  issued  in  a  case  like  the  present.  The  rule  must  be 
absolute,  with  costs. 

Parke,  B. — The  question  here  is,  what  is  the  proper 
course  to  be  adopted  for  the  purpose  of  obtaining  execu- 
tions against  the  property  of  debtors,  founded  upon  orders 
which  are  made  rules  of  Court,  under  the  provisions  of  the 
recent  statute.  In  the  case  of  Jones  v.  Williams,  the  ques- 
tion was,  whether  a  fieri  facias  could  issue  for  nonpayment 
of  a  sum  of  money  found  to  be  due  by  an  award,  and  also 

(a)  Q.  B ,  H.  T.  1841 ;  not  yet  reported.  (6)  1 1  Ad.  &  £11. 175. 
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Etch,  9f  Phoi,  for  the  cofttSj  the  agreement  of  reference  having  been  made 
a  rule  of  Court :  and  the  Court  held  that  it  could  not.  It 
seems  to  hafte  been  argued,  that,  the  parties  having  agreed 
to  abide  by  the  award,  and  the  agreement  having  been 
made  a  rule  of  Court,  and  the  award  made  in  pursuance  of 
that  agreement  having  directed  the  payment  of  a  sum  of 
money,  the  award  was  incorporated  by  relation  in  the  rule 
of  Court,  and  therefore  an  execution  might  issue.  But 
Lord  Denman,  C.  JT.,  in  delivering  the  judgment  of  the 
Court,  says,  "  Thete  is  Ao  difficulty  in  giving  effect  to  the 
act  of  Parliament  as  to  awards,  if  a  proper  case  is  made  out; 
and  tibat  is,  by  calling  on  the  delinquent  party  to  shew 
cause  why  he  should  not  pay  a  certain  sum  of  money  pur- 
suant to  an  award.  If  that  rule  be  made  absolute,  an 
executicm  may  issue  for  the  sum  distinctly  specified  in  the 
rule  so  obtained.'^  That  shews  that  an  ex  parte  order  is 
irregular,  and  diat  the  proper  course  of  proceeding  is  by  a 
rule  to  shew  xsause.  If  it  were  otherwise,  in  cases  of  awards, 
execution  might  be  issued  without  any  opportunity  what- 
ever of  a  hearing  being  given  to  the  party  to  be  affected 
by  it. 

AxDBBsoN,  B. — ^I  am  of  the  same  opinion.  I  took  a 
correct  view  of  the  case  in  the  first  instance,  when  I  told 
the  parties  that  I  should  not  make  an  order  ex  parte,  but 
that  a  summons  ought  to  be  taken  out. 

RoLVE,  B.,  concurred. 

Rule  absolute  with  costs,  to  be  deducted 
from  the  amount  in  the  hands  of  the 
sheriff. 
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Mxtlu  6f  Pitas, 
1841. 

Bill  v.  Bament.  " 

WMayS. 
HATELEY  had  obtained  a  rule  to  set  aside  aa  order  where  an  affl. 

otAiderson^  B.,  made  under  the  stat.  1  &  2  Vict.  c.  110,  in  tU^u»uaT**'" 

t.  8,  for  the  arrest  of  the  defendant,  together  with  the  ^jf/„*berl"b5t  * 

capias  issued  thereon,  the  bail-bond,  and  aU  subsequent  through  mit- 

proceedings,  for  irregularity,  with   costs:   the  objection  laid  before  the 

being,  that  the  jurat  of  the  afiEidavit  upon  which  the  appli-  thercforc"uie 

cation  for  the  order  was  grounded,  was  irregular.    The  J"^^  ^^  "<>* 

signed  by  him, 

jurat  was  as  follows : — ^'  Sworn  by  &c.,  at  my  Chambers  it  wa«  held  ir- 
in  BioUs  Gardens,  the  24th  day  of  March,  1841,  before  order^obtianed" 

me, ,"  but  there  was  no  signature  of  the  Judge.   It  ap-  JP^jJ  J^^^^  ^; 

peared  that  the  affidavit,  when  sworn,  had  been  marked  by  piu*  and  all  the 

Tit^i       -ii'-'-ii  1  •       1  proceedings 

the  Judge  s  clerk  with  his  initials,  but  through  mistake  not  thereon  were 
then  presented  to  the  Judge  for  signature;  but  some  days  luhough 'after 
afterwards,  and  after  the  arrest  of  the  defendant,  it  was  »?"*  l*y*  (*»"* 

^  '  after  the  execu- 

presented  to  the  learned  Judge  {AkUrson,  B.),  who  signed  tionof  the 
it  as  of  course,  on  seeing  the  initials  of  his  clerk.  da^tVas  ia?d  ' 

before  the 

E.  James  shewed  cause. — ^This  case  is  quite  different  from  f "^«*'  *"?• 

^  signed  by  him. 

that  of  a  mistake  or  deficiency  in  the  body  of  the  affidavit, 
or  of  the  jurat.  They  are  the  act  of  the  deponent  or  his 
attorney,  and  must  be  complete  before  the  affidavit  is  a 
perfect  document  j  and  they  have  only  themselves  to  blame 
if  it  be  done  incorrectly.  But  the  signature  of  the  Judge 
is  affixed  after  the  affidavit  is  sworn,  and  is  in  no  respect 
essential  to  its  validity:  it  is  a  mere  memorandum  by  the 
Judge  that  the  affidavit  has  been  sworn.  [Alderson,  B. — 
The  Judge^s  signature  is  part  of  the  jurat.]  Perjury  may 
equally  be  assigned  upon  the  affidavit,  although  the  Judge's 
signature  be  omitted.  [Alderson,  B.— No  doubt;  but  the 
question  here  is,  whether  the  subsequent  signature  of  the 
Judge  can  have  a  retrospective  effect  so  as  to  validate  in- 
termediate acts.] 

Whateky,  in  support  of  the  rule,  insisted  that  the  case 

VOL.  VIII.  Y  M.  w. 


318 


CASES   IN    THE    EXCHEQUER^ 


Exeh.  o/  pieai,  did  not  differ  from  that  of  any  other  irregularity  on  the 
face  of  the  jurat;  that  in  such  cases  it  was  not  permitted 
even  to  shew  to  the  Courts  by  affidavit^  that  all  was  regu« 
larly  done :  and  that  there  ought  to  be  on  the  files  of  the 
Courts  before  the  issuing  of  the  capias^  such  a  document 
as  would  warrant  the  order  of  the  Judge^  and  that  it  could 
not  afterwards  be  made  good  by  relation. 

Lord  Abinger,  C.  B. — Unless  we  can  be  convinced  that 
this  was  such  an  affidavit  as  the  plaintiff  could  proceed 
upon  without  a  Judge's  signature  being  affixed  to  it  at  all, 
we  must  admit  the  objection.  The  signature  being  added 
subsequently,  after  the  issuing  of  the  capias,  does  not  cure 
the  original  omission.  The  rule  must  be  absolute  with 
costs,  but  no  action  to  be  brought. 

Parke,  B. — This  order  was  not  only  made,  but  acted 
upon  and  executed,  upon  an  imperfect  affidavit.  If  the 
subsequent  signature  of  the  Judge  could  have  the  effect  of 
making  it  good  by  relation,  all  errors  in  the  jurat  might  be 
corrected  afterwards  in  a  similar  manner,  and  we  should 
not  know  where  to  stop. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Bule  absolute  accordingly. 
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Sxeh.  nf  PUat, 
^  1841. 

Webber  v.  Hutchins.  "• — y^-^ 

TMay  8. 
HIS  was  an  action  of  debt,  in  which  final  judgment  AwritofiLfii., 

having  been  signed  for  want  of  a  plea,  for  the  sum  of  Iherlff is  direct- 

83,348/.  14».,  the  aggregate  sum  laid  in  the  declaration,  ^ffferin^in  "'*" 

and  10/.  13tf.  Sd.  costs,  a  testatum  fieri  facias  was  issued  amount  from 

thereon,  whereby  the  sheriff  was  directed  to  make  of  the  in  the  judgment, 

goods  of  the  defendant  8348/.  15*.8rf.,  and  10/.  18*.  8d.  ^'WeJ^JJiari 

for  costs.    The  writ  was  executed  on  the  8rd  of  March :  ""*«■;  •*»«  "*• 

'    ton  of  the  vari- 

on  the  16th,  a  counter  claim  having  been  made  to  the  ance  be  ghewn 
goods,  the  sheriff  applied  for  relief  under  the  Interpleader  the  writ. 
Act,  and  an  order  was  made  thereon,  the  proceedings  ^n^no^'wnenT 
being  then  supposed  to  be  regular.     Subsequently,  the  the  writ,  where 

the  riffhts  of 

defendant  became  bankrupt,  and  at  the  instance  of  his  third  penona 
assignees,  on  the  20th  of  April,  James  moved  for  and  ob-  edrwTwhcre' 
tained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  jj*®  ^^IJ^* 
this  writ  and  all  proceedings  thereon  should  not  be  set  bankrupt  dnee 
aside  for  irregularity,  with  costs.  the  writ. 

Plait  and  Fetersdorff  shewed  cause,  and  contended  that 
the  writ  was  not  irregular  merely  by  reason  of  its  being  to 
levy  a  smaller  sum  than  that  for  which  judgment  was 
signed;  that  the  only  cases  where  writs  of  execution 
had  been  set  aside  on  the  ground  of  a  variance  in  the 
amount  from  the  judgment,  were,  where  they  were  in- 
dorsed to  levy  a  larger  sum  than  was  warranted  by  the 
judgment :  there  being  in  that  case  no  judgment  to  jus- 
tify the  allegation  in  the  writ,  that  the  sum  therein  men- 
tioned had  been  recovered.  But  at  all  events,  this  appli- 
cation ought  to  have  been  made  earlier.  It  would  be  said 
that  the  rights  of  the  assignees  had  intervened ;  but  the 
cases  on  that  subject  were  applicable  only  where  the  exe- 
cution would  prejudice  bail,  who  were  altogether  third 
parties;  whereas  assignees  could  have  no  greater  rights  than 
the  bankrupt  himself.    They  cited  Cormack  v.  Melton  {a). 

(a)  3  Nev.  &  M.  801. 
t2 
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Rteh.  of  Pleas,  KeUy  (with  whom  was  E.  James)  in  support  of  the  rule, 
having  mentioned  the  case  of  Hunt  y.  Passman  {a),  as 
shewing  that  the  Court  would  not  amend  the  writ  wheie 
the  defendant  had  become  bankrupt,  and  the  rights  of  his 
assignees  had  intervened,  was  stopped  by  the  Court. 

Parke,  B. — ^The  writ  must  agree  in  the  mandatory  part 
of  it  with  the  judgment.  K  the  plaintiff  sues  out  execu- 
tion for  a  part  only  of  the  sum  recovered  by  the  judgment, 
he  may  direct  the  sheriff  accordingly  by  a  private  memo- 
randum ;  but  if  the  judgment  and  the  writ  do  not  agree, 
the  reason  of  the  variance  ought  to  appear  on  the  £ace  of 
the  writ.  Then  we  cannot  make  any  amendment,  the 
rights  of  the  assignees  having  intervened,  and  they  having 
come  to  the  Court  in  proper  time. 

The  other  Barons  concurred. 

Rule  absolute. 

(a)  4  M.  &  Selw.  329. 
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ArcA.  rf  FUoMt 
1841. 

Gibson  and  Others^  Assignees  of  Harris,  a  Bankruptj  v. 
Carruthbrs. 

4  May  3. 

Assumpsit.— The  declaration  stated,  that  theretofore.  Assumpsit  by 
and  before  the  said  Thomas  Harris  became  a  bankrupt,  to  T.^lL^'fbuik- 
wit,  on  &c.,  the  said  Thomas  Harris,  at  i^  special  instance  cJJS.^tion  ^u?^ 
and  request  of  the  defendant,  bargained  for  and  agreed  ^^^  ^*  H.,be- 

fore  he  became 

to  buy  of  and  from  the  defendant,  about  2000  quarters  bankrupt,  at 
skreened  Odessa  linseed,  warranted  to  be  of  good  and  ^^he  dXndant, 
merchantable  quality,  and  equal  to  the  average  shipments  ^l^^l^' 
of  the  season,  at  the  rate  of  30*.  lOrf.  per  quarter,  free  on  to  buy  from 

_  ,         ^_  ,  .  Ill  the  defendant 

board  at  Odessa^  the  quantity  to  be  computed  at  the  rate  2000  quarters 
of  loo  chetwerts  to  seventy-two  quarters,  the  shipment  to  odcwT  linseed, 
be  made  on  board  the  buyer's  vessel  on  arrival  at  Odessa,  Si,^**!  ™*®  °^ 

^       ^  '   80*.  lOrf.  per 

which  vessel  was  to  be  forthwith  chartered  for  thence,  and  quarter,  free  on 

the  amount  of  invoice  was  to  be  paid  on  handing  over  the  Odessa,  the 

same  and  the  biU  of  lading  to  the  buyers  in  London,  in  ^^^J"  ^l!  ^^^rd 

ready  money,  less  two  and  a  half  per  cent,  discount.    The  ti>e  buyer's 

-     -  .  -  ,  -  .         ,  -rx       •      vessel,  on  arri- 

declaration  then  averred  mutual  promises  between  Hams  vai  at  Odessa, 
and  the  defendant,  according  to  the  terms  of  that  agree-  was^to^be*^ 

forthwith  char- 
tered for  thence,  and  the  amount  of  invoice  was  to  be  paid  on  handing  over  the  same  and 
the  bill  of  lading  to  the  buyers  in  London,  in  ready  money,  less  two  and  a  half  per  cent, 
discount  The  declaration  then  averred  that  T.  H.  did,  afler  the  making  of  the  promise 
and  before  his  bankruptcy,  forthwith  dispatch  a  vessel  to  Odessa,  chartered  by  him,  which 
vessel  arrived  at  Odessa  within  a  reasonable  time ;  that  the  vessel  arrived  at  Odessa  after 
the  bankruptcy  of  T.  H.,  and  within  a  reasonable  time  after  such  arrival  was  ready  and 
wiHiog  to  receive  the  linseed  on  board,  and  that  one  N.  H.,  the  master  of  the  vessel,  was 
ready  and  willing  to  deliver  to  the  defendant  bills  of  lading  for  the  linseed,  of  which  the  defend- 
ant had  notice,  and  was  requested  by  the  said  N.  H.,  the  agent  of  the  plaintiffs  in  that 
behalf,  to  deliver  the  linseed  on  board  the  vessel ;  that  the  de&ndant  refused  to  deliver  the 
linseed  on  board,  or  any  part  thereof,  by  reason  whereof  the  plaintiffs,  as  assignees  of  T.  H., 
had  sustained  damage.  The  declaration  then  went  on  to  allege  that,  although  the  defendant 
had  notice  of  the  bankruptcy,  and  that  the  plaintiffs  being  duly  appointed  his  assignees,  were, 
within  a  reasonable  time,  ready  and  willing,  and  then  tendered  and  offbred  to  pay  for  the  lin- 
seed, and  then  requested  the  defendant  to  hand  over  to  them  bills  of  lading  for  the  linseed  in 
London,  or  to  deliver  the  linseed  to  their  assignees  in  London,  yet  the  defendant  wholly 
refused  so  to  do. 

Plea,  that  the  plaintiffs  did  not,  within  a  reasonable  time  after  the  bankruptcy  of  T.  H.  and 
the  arrival  of  the  vessel  at  Odessa,  give  notice  to  the  defendant  of  their  intention  to  adopt  the 
contract  for  the  purchase  of  the  linseed,  and  to  abide  by  the  terms  thereof: — 

HM,  on  special  demurrer  to  the  plea — per  Parkt,  B.,  (Tumey,  B.,  and  Ra{fe,  B..  Lord 
AHmgert  C.  B.,  dissentiente — 

1st.  That  the  declaration  disclosed  a  good  cause  of  action,  and  that  the  plaintiffs  were  enti- 
tled to  recover. 

2ndly.  That  the  matter  contained  in  the  plea  formed  no  answer  to  the  action. 
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AreA.  o/p/cot,   ment:  And  the  plaintiffs  aver  that  the  said  Thomas  Har- 

*   ^     ris,  confiding  in  the  said  promise  of  the  defendant^  did, 

Gibson        after  the  making  of  the  said  promise  and  before  his  said 

Carrutbers.  bankruptcy,  forthwith  dispatch  to  Odessa  aforesaid  a  cer- 
tain vessel  called  the  Stensture,  then  chartered  by  the  said 
Thomas  Harris  for  that  purpose,  which  said  vessel  arrived 
at  Odessa  aforesaid  within  a  reasonable  time  in  that  behalf, 
to  wit,  on  &c.,  of  all  which  the  defendant,  at  Odessa  afore- 
said, then  had  notice:  and  the  plaintiffs  aver  that  the  said 
vessel  called  the  Stensture  arrived  as  aforesaid  at  Odessa 
aforesaid,  after  the  said  bankruptcy  of  the  said  Thomas 
Harris  and  not  before,  and  within  a  reasonable  time  after 
such  arrival,  and  from  thence  for  a  long  and  reasonable 
time  in  that  behalf,  was  ready  to  receive  on  board  at 
Odessa  aforesaid  the  said  linseed ;  and  that  one  Nicholas 
Henrick  Hedman,  then  being  the  master  of  the  said  vessel, 
was  ready  and  willing  to  deliver  to  the  defendant  bills  of 
lading  for  the  said  linseed,  making  the  same  deliverable  to 
the  defendant  or  his  order,  of  all  which  the  defendant  then^ 
to  wit,  on  &;c.,  had  notice,  and  was  then  requested  by 
the  said  N.  H.  Hedman,  the  agent  of  the  plaintiffs  in 
that  behalf,  to  deliver  and  ship  on  board  the  said  vessel 
the  said  linseed;  yet,  although  the  said  promise  of  the 
defendant,  at  the  said  time  of  the  said  bankruptcy,  was 
and  remained,  and  from  thence  hitherto  continued  and 
still  is  wholly  unsatisfied  and  unrevoked,  and  although 
a  reasonable  time  for  the  delivery  and  shipment  of  the  said 
linseed  had  long  elapsed  before  the  commencement  of 
this  suit,  the  defendant  did  not  nor  would,  when  so 
requested  as  aforesaid,  or  at  any  time,  ship  or  deliver 
the  said  linseed,  or  any  part  thereof,  on  board  the  said 
vessel,  or  any  other  vessel,  in  pursuance  of  his  said  pro- 
mise, but  then  and  from  thence  hitherto  wholly  neglected 
and  refused  so  to  do.  By  reason  whereof  the  plaintiffs, 
assignees  as  aforesaid,  have  lost  and  been  deprived  of 
divers  great  gains  and  profits,  which  they  might  and  would 
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have  derived  from  the  receipt  and  sale  of  the  said  linseed.  &«^ «/  ^^<»> 
and  from  the  loading  and  shipping  of  the  same,  and  the  '  ^ 

conveying  thereof  on  board  the  said  vessel,  and  have  suf-  Gibbon 
fered  great  damage  from  the  said  vessel  not  being  loaded  Cabrutbcrs. 
with  the  said  linseed,  and  being  detained  at  Odessa  afore- 
said for  a  longtime,  to  wit,  two  months;  and  although  the 
defendant,  before  the  making  of  the  request  hereinafter 
mentioned,  to  wit,  on  &c.,  had  notice  of  the  said  bank- 
ruptcy of  the  said  Thomas  Harris,  and  that  the  plaintiffs 
were  duly  appointed  assignees  of  his  estate  and  effects  as 
aforesaid,  within  a  reasonable  time  after  the  arrival  of  the 
said  vessel  at  Odessa  aforesaid,  to  wit,  on  &;c.,  and  from 
thence  for  a  long  and  reasonable  time,  were  ready  and  will- 
ing, and  then  tendered  and  offered,  to  pay  the  defendant 
for  the  said  linseed,  at  the  rate  and  in  manner  aforesaid, 
and  then  requested  the  defendant  to  hand  over  to  them 
bills  of  lading  for  the  said  linseed  in  London  aforesaid,  or 
to  deliver  to  them,  assignees  as  aforesaid,  in  London  afore-^ 
said,  the  said  linseed;  yet  the  defendant  did  not  nor 
would,  when  so  requested,  or  at  any  time,  hand  over,  and 
hath  not  hitherto  handed  over  to  the  plaintiffs,  assignees  as 
aforesaid,  the  said  bills  of  lading,  or  any  bill  or  bills  of 
lading,  for  the  said  linseed,  and  hath  not,  from  the  time 
of  the  making  of  the  said  promise,  delivered  to  the  said 
Thomas  Harris  before  his  bankruptcy,  or  to  the  said  plain* 
tiffs,  assignees  as  aforesaid,  since  the  bankruptcy  of  the 
said  Thomas  Harris,  the  said  linseed  or  any  part  thereof, 
or  any  linseed  in  pursuance  of  his  said  promise,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do. 

Plea. — ^That  the  plaintiffs,  as  the  assignees  of  the  said 
Thomas  Harris,  did  not  at  any  time,  within  a  reasonable 
time  after  the  bankruptcy  of  the  said  Thomas  Harris  and 
the  arrival  of  the  said  vessel  off  Odessa  as  aforesaid,  give 
notice  to  the  defendant  of  their  intention  to  adopt  the 
said  contract  for  the  purchase  of  the  said  linseed,  and  to 
abide  by  the  terms  thereof;  but  on  the  contrary  thereof> 


824  CAWS   IN   THB   EXCHEQUER^ 

Ejtek,  ff  Piia$,  the  pluintiffs  therein  wbollj  fidled  and  made  de&nlt, 
and  by  veaaon  thereof  the  defendant  then  became  and 
was  wholly  discharged  from  all  liability  to  fulfil  the  same. 
Carbuthies.  — Verifiimtwn. 

Special  demurrer^  assigning  for  causes,  that  the  de- 
fendant has  not  by  his  said  plea  traversed  or  denied  any 
matter  of  fact  alleged  by  the  plaintiffs ;  but  has  introduced 
matters  of  fact  not  alleged  or  necessary  to  be  alleged, 
and  upon  which  no  material  issue  can  be  taken;  and 
also  for  that  the  plea  is  uncertain,  in  alleging  that  the 
plaintiffs  wholly  failed  and  made  default,  without  setting 
forth,  with  sufficient  clearness,  in  what  matter  or  thing 
the  plaintiffs  so  failed  or  made  default ;  and  also  for  that 
the  said  plea  is  argumentative,  in  alleging  that  the  de«* 
fendant  became  wholly  discharged  from  all  liability  to 
fulfil  the  said  contract,  without  settiog  forth  any  sufficient 
ground  for  such  discharge ;  and  also  for  that  the  said  plea 
IB  uncertain  and  illusory  in  the  form  in  which  it  is  alleged 
that  the  plaintiffs,  as  assignees  as  aforesaid,  did  not  give 
notice  of  their  intention  to  adopt  the  contract ;  and  also 
for  that  the  said  plea  is  no  answer  to  the  first  breach,  bnt 
is  in  other  respects  uncertain,  evasive,  argumentative,  and 
insufficient. 

The  objections  insisted  upon  by  the  plaintiffs  were  i-^ 
that  the  fact  of  the  plaintiffs  not  having  given  notice  of 
their  adoption  of  the  contract,  is  no  answer  to  the  first 
breach,  viz.,  not  loading  the  linseed  on  board  the  vessel. 
Also,  that  the  plea  is  bad  in  not  alleging  that  the  defend-* 
ants  were  ready  and  willing  to  load  the  linseed  on  board  the 
vessel,  in  case  they  had  received  notice :  and  that  it  is  also 
bad  for  the  special  grounds  set  forth  in  the  demurrer. 

The  defendant  contends,  first,  that  the  action  ought, 
under  the  circumstances  alleged,  to  have  been  brought 
in  the  name  of  the  bankrupt,  and  not  in  the  name  of  the 
assignees.  Secondly,  that  there  is  a  misjoinder  of  breaches, 
in  this,  that  the  first  gives  the  plaintiffs,  as  assignees,  no 
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right  of  action,  wluBxeas  the  last  breach  may  do  so.  Thirdly^  St^.  rf  FUa^ 
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that  the  request  to  delirer  the  linseed,  in  the  first  breach,  is 

not  shewn  to  have  been  made  by  any  person  with  compe-        GiBtpn 

tent  authority,  and  in  behalf  id  the  plaintiffs  in  their    Carri;thsr«. 

capacity  of  assignees ;  nor  does  it  appear  that  they  then 

were  assignees,  but  it  alleges  that  the  defendant  had  notice 

of  the  bankruptcy,  and  therefore  alleges  the  very  ground 

on  which  he  was  entitled  to  object  to  deliver  according 

to  the  contract. 

The  case  was  argued  in  Michaelmas  Term  last,  by 
Cleasbt/t  for  the  plaintiffs,  and  by  R.  V.  Richards,  for  the 
defendant. 

The  arguments  are  so  fully  stated  and  discussed  in  the 
judgments  delivered,  that  it  is  not  necessary  to  detail  them 
at  lengthy  but  the  following  cases  were  cited  and  com- 
mented upon: — Wright  v.  Fairfield  {a),  Schondler  v.  Wac€{b), 
Hancock  v.  Cajffyn  (c).  Smith  v.  Coffin  (rf),  Boorman  v. 
Nash  (e),  Marsh  v.  Wood{f),  and  Lawrence  v.  Knowles  {g). 

The  Court  took  time  to  consider,  and  there  being  a  dif- 
ference of  opinion  amongst  the  Judges,  they  now  delivered 
their  judgments  seriatim. 

BoLPB,  B. — The  plaintiffs  in  this  cause  are  the  assig* 
nees  of  Thomas  Harris,  a  bankrupt. 

The  declaration  states,  that  Harris,  before  his  bank- 
ruptcy, agreed  to  buy  from  the  defendant  about  2000 
quarters  of  linseed,  free  on  board  at  Odessa,  at  SOs.  lOd, 
per  quarter,  the  shipment  to  be  made  on  board  the  buyer's 
vessel  on  arrival  at  Odessa,  which  vessel  was  to  be  forth- 
with chartered  for  thence,  and  the  amount  of  the  invoice 
was  to  be  paid  on  handing  over  the  same  and  the  bills  of 
lading  to  the  buyers  in  London. 

The  declaration  then  states  mutual  promises  by  Harris 

(a)  2  B.  &  Adol.  727.  (e)  9  B.  fr  Cr.  145. 

{h)  1  Campb.  487.  (/)  Id.  659. 

(e)  S  mng.  356 ;  1  M.  &  Scott,  521 .  (^)  5  Bing.  N.  C.  899 ;  7  Scott, 

(d)  2  H.  Bl.  444.  SSI. 
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jBm^  rf  PieoM,  and  the  defendant^  according  to  the  terms  of  that  agree- 
.  ^^^*  ^  ment,  and  goes  on  to  aver  that  Harris,  in  part  performance 
Q1B8ON  &c.,  dispatched  a  vessel  to  Odessa^  which  arrived  there  in  a 
•Carsutbebb.  reasonable  time,  and  was  ready  to  receive  the  linseed  on 
board;  that  before  its  arrival  Harris  had  become  bank- 
rapt  ;  bnt  the  master  of  the  ship  was  ready  and  offered  to 
receive  the  linseed  on  board,  and  to  give  bills  of  lading 
pursuant  to  the  agreement ;  that  the  defendant  refused  to 
deliver  the  linseed  on  board,  or  any  part  thereof,  by  rea* 
son  whereof  the  plaintiffs,  as  assignees  of  Harris,  have  suf- 
fered damage,  &c.  The  declaration  then  goes  on  to  state 
that  the  plaintiffs  afterwards,  within  a  reasonable  time 
after  the  arrival  of  the  vessel  at  Odessa,  gave  notice  to  the 
defendant  of  their  being  ready  and  willing  to  pay  for  the 
linseed  on  delivery  in  London  according  to  the  agreement; 
yet  the  defendants  refused  to  deliver,  &c.,  &c. 

To  this  declaration  the  defendant  has  pleaded,  that  the 
plaintiffs  did  not,  within  a  reasonable  time  after  the  arrival 
of  the  vessel  at  Odessa,  give  notice  to  the  defendant  of 
their  intention  to  adopt  the  contract. 

The  plaintiffs  have  demurred  to  this  plea,  and  have 
assigned  several  causes  of  demurrer,  all  founded  on  the 
principle  that  the  plea  attempts  to  raise  an  immaterial 
issue. 

On  the  argument  of  this  case  in  last  Michaelmas  Term, 
it  was  contended  on  the  part  of  the  defendant,  first,  that 
the  declaration  does  not  state  a  case  which  gives  a  right  of 
action  to  the  assignees ;  and  secondly,  that  if  it  does,  then 
the  plea  discloses  a  good  defence. 

I  am  of  opinion  that  neither  of  these  propositions  can 
be  supported. 

As  to  the  first  point,  the  validity  of  the  declaration:  it  is 

•     dear  that  assignees  of  a  bankrupt  are  entitled  to  the  benefit 

of  all  contracts  entered  into  by  the  bankrupt,  and  which 

are  in  fieri  at  the  time  of  the  bankruptcy.    They  may  elect 

to  adopt  or  reject  such  contracts,  according  as  they  are 
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likely  to  be  beneficial  or  onerous  to  the  estate.  In  no  case  fxeft.  of  PUtu^ 
can  the  party  who  contracted  with  the  bankrupt  set  up  the  >  ^  ^ 
bankruptcy  against  the  assignees,  as  a  reason  for  not  doing  Gibsow 
what  he  has  agreed  to  do.  Where,  indeed,  the  payment  Cahruthbes; 
of  money  or  performance  of  any  other  duty  by  the  bank- 
rupt forms  a  condition  precedent  to  the  doing  of  the  act 
which  the  contracting  party  has  agreed  to  do,  there,  unless 
the  money  is  paid  or  duty  performed,  either  by  the  bank- 
rupt or  his  assignees,  it  is  plain,  on  principles  altogether 
independent  of  any  questions  arising  from  bankruptcy  or 
insolvency,  that  no  obligation  exists  on  the  other  party  to 
perform  his  part  of  the  engagement.  But  no  objection  of 
this  sort  can  be  set  up,  except  in  the  case  of  a  mere  contract 
for  the  sale  and  delivery  of  goods,  until  the  time  has  arrived 
when  the  party  seeking  the  benefit  of  the  contract  fails  to 
do  something  which  according  to  its  provisions  he  ought 
to  do.  Until  default,  no  such  objection  arises,  even  wher^ 
the  whole  matter  rests  in  fieri;  but  much  less  can  such  a 
course  be  pursued  where,  as  in  the  present  case,  the  declar* 
ation  shews  that  a  part,  and  probably  no  inconsiderable 
part,  of  the  contract  has  actually  been  already  performed  . 
by  the  plaintiffs,  or  rather  by  the  bankrupt  whom  the  plain- 
tiffs  represent.  For  it  will  be  observed,  that  in  this  case 
the  first  act  to  be  performed  under  the  contract  was  the 
sending  of  a  ship  to  Odessa.  This  was  actually  done  at 
the  cost  and  risk  of  the  bankrupt.  If  the  argument  of  the 
defendant  be  well  founded,  the  bankrupt  or  his  estate 
must  sustain  the  loss  occasioned  by  his  having  thus  far 
fulfilled  his  part  of  the  contract. 

It  was  endeavoured  to  liken  this  to  a  case  of  stoppage  in 
transitu,  to  which  it  was  supposed  to  bear  a  strong  analogy. 
But  it  does  not  appear  to  me  that  any  such  analogy  exists. 
Where  a  vendor  of  goods  has  put  them  into  the  hands  of 
a  carrier,  in  order  to  their  being  by  him  forwarded  and 
delivered  to  the  vendee,  then,  if  the  vendee  before  actual 
delivery  to  him  becomes  insolvent,  the  vendor  hHs  a  right 
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Bteh.  of  PUts,  to  retume  the  possession  with  which  he  had  preriooslj 

'   '     parted.     It  may  be  conceded^  that  the  same  circamstanoes 

GiBBOM       which  would  justify  a  sdler  in  stopping  the  goods  in 

Cashuthsbb.  transitu,  will  also  warrant  his  retaining  them  before  the 
transitus  has  commenced^  where  nothing  remains  to  be 
done  but  to  dehrer  the  goods  to  the  purchaser.  But  here 
the  proposed  transit  of  the  linseed  from  Odessa  to  London 
was  not^  as  it  seems  to  me,  a  transitus  within  the  meaning 
of  the  doctrine  relative  to  stoppage  in  transitu.  I  con- 
sider it  to  be  of  the  very  essence  of  that  doctrine,  that 
during  the  transitus  the  goods  should  be  in  the  custody  of 
some  third  person,  intermediate  between  the  seller  who 
has  parted  with,  and  the  buyer  who  has  not  yet  acquired, 
actual  possession.  In  this  case  the  linseed  was  to  be  brought 
to  London,  not  in  the  ordinary  course  x>f  delivery  by  a  seller 
to  a  buyer,  but  under  the  terms  of  a  special  contract,  which 
reserved  to  the  defendant,  the  seller,  the  exclusive  con* 
trol  over  it  by  means  of  the  bills  of  lading.  It  was  one 
of  the  terms  of  the  contract,  that  the  defendant  should  in 
a  certain  stipulated  mode  cause  the  linseed  to  be^  trans* 
ported  to  London,  in  order  that  it  might  there  be  by  him 
delivered  at  a  price  agreed  upon  to  the  bankrupt.  This  the 
defendant  was  bound  to  do,  in  the  same  way  as  if  he  had 
agreed  to  do  any  other  act ;  as  for  instance,  to  build  a  ship, 
to  manu&cture  goods,  or  the  like;  and  he  had  no  right  to 
anticipate  that  when  he  had  performed  his  part  of  the  con- 
tract, the  bankrupt,  with  whom  he  had  contracted,  would 
not  by  himself  or  his  assignees  perform  what  he  had  agreed 
to  do.  If  the  contract  was  beneficial  to  the  bankrupt,  the 
assignees  would  of  course  adopt  it;  if  it  was  onerous,  then 
the  defendant  would  have  to  look  to  the  bankrupt  himself, 
the  sole  party  with  whom  he  contracted,  and  whose  liability 
would  continue  notwithstanding  the  bankruptcy,  as  was 
established  by  the  case  of  Boortnan  v.  Na$h  (a).    On  these 

(a)  9  B.  &  C.  H5. 
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groanda  I  tbiiik  the  declaration  diaclotes  a  state  of  &ct8  Emk.  •/  Pka$, 
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which  gives  the  pfadntifb  a  right  of  action.  -    ^  '  ^ 

Supposing  this  to  be  so^  then  the  only  other  question  is,  gibsom 
whether  the  plea  states  matter  which  destroys  the  right  of  Carsutbbrs. 
action  appearing  on  the  declaration :  I  think  it  does  not.  All 
beneficial  interests  in  the  bankrupt  are  by  operation  of  law 
transferred  to  the  assignees^  including  such  a  right  of  action 
as  exists  in  the  present  case.  The  assignees  have  the  right 
of  adc^ting  or  repudiating  the  contracts  of  the  bankrupt,  ac- 
cording as  they  may  think  them  likely  to  prove  beneficial 
or  the  contrary.  The  proposition  implied  and  asserted  by 
this  plea  is,  that  the  assignees  are  not  entitled  to  the  bene- 
fit of  the  bankrupt's  contracts,  unless,  within  a  reasonaUe 
time,  they  give  notice  of  their  intention  to  adopt  them. 
But  for  this  proposition  I  find  no  warrant  either  in  the 
statutes  or  the  decided  eases.  All  that  the  assignees 
are  bound  to  do,  is,  to  fulfil  the  bankrupt's  part  of  the  en- 
gagement when  the  proper  time  arrives.  If  they  expressly 
waive  the  contract,  or  without  any  express  waiver,  if  at  the 
proper  time  they  omit  to  do  what,  by  the  terms  of  the 
contract,  they  are  bound  to  do,  in  the  first  case  they  cer- 
tainly will,  and  in  the  second  they  probably  may,  absolve 
the  other  party  from  all  obligation  towards  the  assignees. 
But  in  such  a  case  the  prefer  course  f(H*  the  defendants 
would  be  to  plead,  not  that  the  assignees  had  not  given 
notice  of  adopting  the  contract,  but  that  thqr  had  repudi* 
ated  it,  of  which  the  express  waiver  certainly  would,  and 
the  implied  waiver,  by  omitting  to  do  what  they  ou^t  to 
do,  might,  under  the  circumstances,  afford  sufficient  evi- 
dence. In  this  case  it  is  not  alleged  by  the  pka  that  there 
was  any  express  waiver,  or  any  implied  waiver,  by  omitting 
to  perform  any  past  of  the  contract,  which,  as  representing 
the  bankrupt,  they  were  bound  to  perform ;  and  on  tie 
contrary,*  it  is  clear,  from  the  pleadings,  that  they  were 
always  ready  to  do  aD  which  the  bankrupt  would  ha^ 
been  bound  to  do :  and  I  therefore  think  tiiat  notiiiBg  ia 
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£wh.  rf  Pkai,  stated  in  the  plea  defeating  the  plaintififs'  right  of  action 
^  '  -     as  disclosed  in  the  declaration,  and  consequently  that 
61B8011       judgment  ought  to  be  for  the  plaintiffs. 
Carrutbeks* 

GuBNET,  B. — The  case  of  the  plaintiffs  stands  upon  the 
12th  and  68rd  sections  of  the  Bankrupt  Act,  6  Geo.  4, 
c.  16.  The  12th  section  of  the  act  specifies  the  property 
of  the  bankrupt  which  the  commissioners  shall  have  power 
to  dispose  of.  "  All  his  money,  fees,  offices,  annuities,  goods, 
chattels,  wares,  merchandise,  and  debts,  wheresoever  they 
may  be  found  or  known/' 

The  68rd  section  vests  the  bankrupt's  property  in  his 
assignees.  The  words  are,  '^all  the  present  and  future 
estate  of  the  bankrupt,  wheresoever  the  same  may  be  foimd 
or  known,  and  all  debts  due  or  to  be  due  to  the  bankrupt.'' 
Although  the  words  in  these  two  sections  are  not  precisely 
the  same,  they  must  be  considered  as  denoting  the  same 
matters. 

The  object  of  the  act,  as  stated  by  Lord  Tenierden,  in 
the  case  of  Wright  v.  Fairfield,  is  to  give  the  assignees,  for 
the  advantage  of  the  creditors,  every  beneficial  matter 
belonging  to  the  bankrupfs  estate. 

What,  then,  is  this  case  ?  The  declaration  states  that 
Harris,  the  bankrupt,  had  entered  into  a  contract  with  the 
defendant,  that  he  (the  bankrupt)  would  charter  and  send 
a  vessel  to  Odessa  to  receive  a  cargo  of  linseed;  that  the 
defendant  contracted  to  deliver  the  said  cargo  on  board, 
upon  the  arrival  of  the  vessel  at  Odessa,  and  that  bills  of 
lading  were  to  be  made  out  to  defendant's  order,  and  the 
bankrupt  contracted  to  pay  for  the  linseed  in  ready  money, 
on  receiving  the  invoice  and  the  bills  of  lading  in  London. 
That  in  part  fulfilment  of  this  contract,  the  bankrupt  did 
charter  and  send  a  vessel  to  Odessa  to  receive  the  cargo; 
that,  prior  to  the  arrival  of  the  vessel  at  Odessa,  the  bank- 
ruptcy of  Harris  occurred ;  that  the  master  of  the  vessel, 
as  agent  for  the  assignees,  requested  the  defendant  to  ship 
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and  deliver  the  linseed,  which  he  neglected  and  refused  AreA.  ^  PUas, 
^    ,  1841. 

to  do.  - 

It  is  contended  by  the  defendant^  that  the  bankruptcy        Gimoh 
absolved  him  from  the  performance  of  his  part  of  the  con-   Carevthbrs. 
tract. 

I  do  not  think  that  it  had  that  effect. 

If  the  bankrupt  had  not  chartered  and  sent  the  vessel  to 
Odessa^  he  would  have  been,  notwithstanding  his  bank* 
ruptcy,  liable  to  an  action  for  a  breach  of  contract.  Here 
he  had  performed  his  part  of  the  contract,  so  far  as  it 
could  at  that  time  be  performed.  He  had  chartered  and 
sent  a  vessel.  He  must  thereby  have  incurred  consider- 
able expense.  If  he  could  not,  in  his  own  name,  have  in- 
sisted on  the  performance  of  the  contract,  because  he  was 
divested  of  his  property  and  his  rights,  I  think  that  it  fol- 
lows that  his  assignees,  who  had  become  his  representa- 
tives, may  enforce  the  contract,  it  being  a  contract  benefi- 
cial to  the  estate,  and  one  in  which  the  creditors  had  an 
interest. 

The  defendant  was  not  required  to  place  the  property  in 
the  hands  of  the  bankrupt,  or  even  in  the  hands  of  the 
assignees ;  and,  to  come  in  for  a  dividend,  the  defendant 
would  have  still  preserved  his  control  over  the  cargo,  inas- 
much as  the  bills  of  lading  were  to  be  in  his  own  name, 
and  the  cargo  was  not  to  be  delivered  in  London  until  pay- 
ment was  made  in  ready  money. 

It  is  contended  by  the  defendant  that  this  resembles  the 
case  of  stoppage  in  transitu.  Stoppage  in  transitu  stands 
alone  in  our  law.  It  is  founded  in  strict  justice.  A  per- 
son who  has  sold  and  sent  off  goods  to  a  purchaser  may^ 
on  the  bankruptcy  or  insolvency  of  the  purchaser,  repossess 
himself  of  the  goods,  if  he  can  do  so  before  they  have 
arrived  at  the  end  of  their  journey.  This  is  to  prevent  his 
goods  from  being  thrown  into  the  mass  of  an  insolvent  es** 
tate,  leaving  him  to  come  in  for  a  dividend  with  the  creditors 
in  general,  who  would  thus  have  the  benefit  of  his  goods. 
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Egeh,  of  Pim^      Tiig  ^.a«e  before  the  Court  bears  no  resemblance  to  tbis. 

1841  _j_ 

>  V  '  ^  l^is  linseed^  if  it  had  not  been  stopped  by  the  defendant, 
OiBtoM  trould  not  have  gone  towards  a  dtrideud  in  the  bankrupt's 
CARivvasRv.  estate^  leaving  the  defendant  to  come  in  for  his  share  of 
that  dividend ;  but  the  estate  would,  as  in  justice  it  ought, 
have  received  the  benefit  of  a  beneficial  contract  made  by 
the  bankrupt,  and  which  contract  has  become  beneficial 
by  means  at  the  expense  which  he  incurred  in  chartering 
and  sending  the  vessel  to  Odessa* 

If  the  declaration  is  sufficient,  the  only  remaining  ques* 
tion  is,  whether  the  defendant's  plea  is  an  answer  to  it, 
and  I  tUnk  that  it  is  not. 

The  plea  is,  that  the  plaintiffs  (the  assignees)  did  not, 
within  a  reasonable  tuene  after  the  bankruptcy,  give  notice 
to  the  defendant  of  their  intention  to  adopt  the  contract. 
That  is  no  answer  to  the  jdaintiffs'  declaration,  which 
alleges  that  he  had  notice  of  the  arrival  of  the  vessel  at 
Odessa,  and  that  the  master  of  the  vessel,  as  agent  for  the 
assignees,  within  a  reasonable  time  after  the  arrival,  re- 
quested him  to  ship  the  cargo,  which  he  neglected  and 
vefiisedto  do. 

For  these  reasons,  I  am  of  opinicm  that  the  judgment 
should  be  for  the  plaintiffii. 

Parks,  B^ — ^In  this  case  the  assignees  sue  on  a  contract 
made  between  the  defendant  and  the  bankrupt,  by  which 
the  bankrupt  contracts  to  charter  and  send  a  vessel  from 
London  to  Odessa,  and  the  defendaont  to  seU,  and  ship  on 
board  there,  on  the  arrival  of  the  vessel,  a  cargo  of  linseed, 
the  biUs  of  lading  for  which  were  to  be  made  deHverable 
to  the  defendant's  order  (so  as  to  preserve  his  lien  for  the 
pfiice),  and  the  bankrupt  was  to  pay  the  price  in  ready 
money,  oa  receiving  the  invoice  and  bills  of  lading  in  Lon* 
don.  The  dedsration  assigns  as  a  breach,  the  non-shipment 
of  the  ear^  at  Odessa,  where  the  vessel  arrived  after  the 
bankruptcy,  of  which  it  is  stated  the  defendant  had  notioa 
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• — ^The  plea  avers,  that  the  assignees  did  not,  within  a  rea-  ^*«**  •/  ^'*«»» 
sonable  time  after  the  bankruptcy,  and  after  the  arrival  at      «-    ^  '^ 
Odessa,  give  notice  to  the  defendant  of  their  intention  to       g>b«om 
adopt  the  contract ;  and  there  is  a  demurrer  to  this  plea,  Cahruthbrs. 
which  raises  two  questions — first,  whether  the  matter  con* 
tained  in  the  plea  is  an  answer  to  the  action — and  secondly, 
whether  the  declaration  discloses  a  good  cause  of  action. 

I  am  of  opinion  that  the  assignees  are  entitled  to  re- 
cover. 

There  can  be  no  doubt  that  the  effect  of  the  assignment 
under  6  Geo.  4,  c.  16,  ss.  12  &  63,  is  to  vest  in  the  assig- 
nees, to  use  the  language  of  Lord  Tenterden  in  Wright  v. 
Fairfield  (a),  every  beneficial  matter  belonging  to  the  bank- 
rupt's estate,  and,  amongst  the  rest,  the  right  of  enforcing 
unexecuted  contracts,  by  which  benefit  may  accrue  to  that 
estate,  and  such  as  may  be  performed  on  the  part  of  the 
bankrupt  by  the  assignees :  such,  in  short,  as  would  pass  as 
part  of  his  personal  estate  to  his  executors  if  he  had  died, 
which  would  not  include  that  description  of  contract  {b) 
where  the  personal  skill  or  conduct  of  the  bankrupt  would 
form  a  material  part  of  the  consideration.  In  order  to 
enforce  these  contracts,  it  is  only  necessary  that  the  assig- 
nees should  perform  all  that  the  bankrupt  was  bound  to 
perform,  as  precedent  or  contemporary  conditions,  at  the 
time  when  he  was  bound  to  perform  them,  and  the  bank- 
ruptcy has  no  other  effect  on  the  contracts,  than  to  put 
the  assignees  in  the  place  of  the  bankrupt,  neither  rescind- 
ing the  obligations  on  either  party,  nor  imposing  new  ones, 
nor  anticipating  the  period  of  performance  on  either  side. 

If  the  assignees  do  all  that  the  bankrupt  ought  to  have 
done,  they  may  recover  against  the  contractor  the  damages 
which  the  bankrupt  himself  could  have  recovered  if  he  had 
performed  his  contract;  if  they  omit  to  do  so,  they  lose  the 
benefit  of  the  contract,  and  the  other  contracting  party 

(a)  2  B.  &  Ad.  732.  (b)  Evans's  Stot.,  vol.  4,  pp.  2,  328. 
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Sxek.  ^  Pisoft  has  his  remedy  against  the  bankrapt^  to  which  the  oertifi- 
^  '  ^     cate  is  no  bar :  Boarman  v.  Naih  (a). 
Gibson  To  apply  this  to  the  present  case,  the  bankrupt  having 

Carhuthbes.  already  performed  the  first  part  of  his  contract^  by  send- 
ing a  ship  to  Odessa,  the  next  thing  was  that  the  ship 
should  be  ready  to  receive  the  cargo  on  board.  This  was 
also  donCj  and  as  the  defendant  refused  to  load  the  ship, 
there  was  a  breach  of  contract,  for  which  the  assignees 
could  sue,  for  the  performance  of  it  would  have  been  bene-' 
ficial  to  the  bankrupt's  estate,  and  would  have.been  the 
only  mode  by  which  the  outlay  in  chartering  and  sending 
the  vessel  could  be  repaid.  The  assignees  were  not  bound 
to  pay,  or  to  be  ready  to  pay,  the  price  until  the  arrival  of 
the  cargo  in  London,  and  delivery  of  invoice  and  bill  of 
lading — a  period  which  had  not  yet  arrived.  This  part  of 
the  case  appears  to  me  to  be  perfectly  clear,  and  conse- 
quently the  plea,  which  is  framed  on  the  supposition  that 
the  law  requires  the  assignees  to  give  express  notice, 
in  a  reasonable  time  after  the  bankruptcy,  of  their  adoption 
of  the  contract,  is  bad.  The  law  only  requires  them  to 
perform  the  bankrupt's  part  of  it  as  and  when  he  should 
have  done  it  himself. 

But  it  is  said  that  the  declaration  itself  discloses  a  sufS- 
cient  reason  for  the  non-performance  of  the  contract,  be^^ 
cause  it  states -the  bankruptcy,  and  notice  of  it,  before  the 
time  for  loading  the  cargo;  and  it  is  said  that  by  analogy 
to  the  doctrine  of  stoppage  in  transitu,  the  defendant 
might,  on  the  receipt  of  that  notice,  decline  to  proceed  to 
fulfil  the  engagement  on  his  part. 

But  the  doctrine  of  stoppage  in  transitu  applies  only  to 
the  case  of  goods  sold  and  delivered ;  for  the  delivery  to  a 
carrier  or  middle  man  is  a  delivery  to  the  party,  and  in 
cases  of  bankruptcy  and  insolvency,  the  law,  founded  on 
an  equitable  principle,  permits  the  unpaid  vendor,  at  any 

(a)  9  B.  &  C.  145. 
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time  before  the  arrival  of  the  goods  at  their  place  of  desti-  Bxek.  of  piea,, 
nation^  or  the  vendee's  actual  poBsession^  to  resume  posses-     ^      ^  '   ^ 


sion^  and  pnt  himself  in  the  same  position  as  if  he  had       Oibsom 
not  parted  with  it  (whether  it  enables  him  also  to  rescind  Cassuthees. 
the  contract,  is  a  point  yet  unsettled  (a),  and  which  I  need 
not  now  discuss). 

But  this  privilege  in  case  of  bankruptcy  or  insolvency, 
(for  it  belongs  to  both  alike),  has  never  yet  been  extended 
further  than  to  allow  resumption  of  possession  after  the 
contract  was  complete  by  delivery,  and  to  undo  as  it  were 
the  delivery;  there  is  no  trace  of  any  authority  for  saying, 
that  bankruptcy  or  insolvency  excuses  the  party  contract- 
ing with  the  bankrupt  firom  performing  any  other  unexe- 
cuted part  of  his  contract. 

To  allow  a  person  to  retire  firom  his  agreement  before  it 
is  executed,  and  the  goods  ready  to  be  delivered,  is  to  de- 
prive the  bankrupt,  and  those  who  represent  him,  of  all 
power  to  have  the  goods,  on  payment  of  the  stipulated 
price,  and  would  work  the  greatest  injustice  where  the 
bankrupt  had  already  incurred  expense. 

If  there  were  a  contract  to  build  a  vessel  for  the  bank- 
rupt, he  supplying  a  part  of  the  timber,  and  paying  the 
price  by  instalments,  the  last  on  delivery,  and  the  bauk- 
ruptcy  occur  after  the  timber  has  been  supplied,  and  some 
instalments  paid,  and  before  the  vessel  is  complete,  it 
could  not  be  contended  for  an  instant,  that  the  builder 
could  refuse  to  complete  his  contract  on  the  ground  of  that 
bankruptcy,  and  render  all  the  previous  expense  of  the 
bankrupt  unavailing ;  and  yet  that  case  is  in  principle  simi- 
lar to  the  present.  The  bankrupt  has  incurred  the  expense 
of  chartering  a  ship ;  is  the  defendant  to  be  at  liberty  to 
refuse  to  perform  what  he  has  engaged  to  do,  on  the  spe- 
culation that  the  bankrupt  or  his  assignees*  will  not  pay? 
The  amount  of  the  bankrupt's  expense  is  immaterial, 

(a)  See  C7iiy  v.  Harriam,  10  B.  &  C.  99. 
I  2 
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Exch.  of  Pie/iM,  and  it  might  happen,  in  the  case  of  articles  of  great  bulk, 

-    that  the  cost  of  the  vessel  out  and  home  constituted  a  very 

Gibbon       j^j-ge  part  of  the  value  of  the  goods  here;  is  the  bank- 

Carruthrrs.  rupt  to  incur  the  expense,  and  the  defendant  to  be  at 

liberty  to  refuse  to  deliver  on  board  and  throw  the  whole 

of  it  on  the  estate  ? 

It  appears  to  me,  that  these  questions  must  be  answered 
in  the  negative. 

The  only  authority  cited  in  the  ailment  for  the  posi- 
tion, that,  in  case  of  an  unexecuted  contract,  an  interven- 
ing bankruptcy  excuses  the  performance,  is  the  case  of 
Marsh  v.  Wood  {a).  It  is  enough  to  say,  that  it  was  de- 
cided on  the  ground  that  the  property  in  the  subject-mat- 
ter of  the  dispute  was,  by  the  bankruptcy,  taken  out  of  the 
bankrupt,  and  the  submission  was  therefore  no  longer 
mutual,  and  not  on  the  principle  that  bankruptcy  dissolves 
the  contract. 

For  the  above  reasons  I  am  of  opinion,  that  the  plaintiff 
is  entitled  to  our  judgment  on  this  demurrer. 

Lord  Abinoer,  C.  B. — This  case  arises  upon  the  plead- 
ings, which  present  the  following  state  of  facts: — ^That  the 
bankrupt  Harris  had  agreed  to  buy  of  the  defendant  about 
2000  quarters  of  Odessa  linseed,  at  the  price  of  30*.  lOd. 
per  quarter,  free  on  board,  to  be  delivered  by  the  defendant 
at  Odessa  on  board  of  a  ship  which  Harris  was  to  charter 
for  the  purpose  of  receiving  the  same ;  the  invoice  and  bills 
of  lading  were  to  be  sent  by  the  defendant  to  London,  and 
the  price  was  to  be  paid  by  Harris  upon  their  delivery  to 
him  in  cash :  that  the  bankrupt  did  accordingly  charter 
a  ship,  which  arrived  at  Odessa  after  he  became  bankrupt, 
of  which,  as  well  as  of  the  bankruptcy,  the  defendant  had 
notice,  and  that  he  afterwards  was  applied  to  by  the  mas- 
ter of  the  vessel,  as  agent  of  the  plaintiffs,  to  ship  the 
goods,  which  he  refused  to  do. 

(a)  9B.  &C.659. 
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Upon  this  contract  it  is  manifest  that  the  defendant  was  E*ek.  qJ  pum, 

1841. 
to  part  with  the  possession  of  his  goods  of  great  value^     n^...^^*.^ 

npon  the  faith  that  the  buyer^  at  a  future  day^  when  the        Gibson 

bills  of  lading  should  arrive  in  London^  would  pay  him  for   Carkutbebs. 

them.     If  he  had  actually  shipped  the  goods  before  he 

had  notice  of  the  bankruptcy^  and  the  bankruptcy  had 

occurred  afterwards^  I  think  he  might  have  stopped  the 

goods  in  their  progress  to  the  buyer^  had  it  been  in  his 

power  to  do  so ;  and  if  the  goods  had  actually  arrived  at  their 

destination,  he  might  still  have  refused  to  hand  over  the 

bills  of  lading  and  invoice  till  the  price  was  paid.     The 

question  then  is,  whether  under  the  actual  circumstances 

he  was  compellable  by  law,  knowing  that  the  bankrupt  ^ 

could  not  pay  him^  to  expose  himself  to  the  risk  of  fireight 

and  insurance,  and  sending  his  goods  perhaps  to  a  fskUing 

market,  upon  the  chance  only  of  its  suiting  the  interest  or 

the  pleasure  of  the  assignees  to  pay  him.    For  it  has  not 

yet  been  contended  that  they  were  bound,  or  could  have 

been  compelled,  to  pay  him. 

I  am  of  opinion  that  it  follows  from  the  right  of  the 
vendor  to  stop  the  goods  in  transitu,  if  he  hears  of  the 
bankruptcy  of  the  vendee  before  their  delivery,  that  he 
has,  a  fortiorij  a  right  to  refuse  to  part  with  the  possession 
of  them  at  all,  if  he  has  notice  of  the  bankruptcy  whilst 
they  remaiu  in  his  actual  possession.  I  think  that  the 
mere  insolvency  of  the  vendee  would  have  been  a  bar  to 
any  action  brought  by  him  under  these  circumstances; 
and  if  he  could  not,  by  reason  of  his  mere  insolvency,  have 
maintained  an  action  for  the  refusal  to  ship  the  goods,  that 
no  right  to  maintain  such  an  action  vested  in  his  assignees 
by  the  event  of  his  subsequent  bankruptcy. 

Having  the  misfortune  to  differ  with  the  other  members 
of  this  Court  upon  this  question,  I  think  it  right  to  go 
somewhat  more  fully  into  the  subject  than  I  should  other* 
wise  have  done. 

Although  the  question  of  stoppage  in  transitu  has  been 
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the  last  hmidied  yean,  it  muat  be  owned  that  the  prin- 
GiBMv       ciple  on  which  it  depends  has  never  been  either  settled  or 


V. 


CAuurnfts.    stated  in  a  sattsCMrtory  manner. 

In  conrts  of  equity  it  has  been  a  xeoeiTed  opinion  that 
it  was  founded  on  some  principle  of  common  law.  In 
courts  of  law  it  is  just  as  much  the  practice  to  call  it  a 
principle  of  equity^  which  the  common  law  has  adqpted. 
This  was  strongly  insisted  upon  by  Mr.  Justice  JBafler,  in 
his  cdebrated  judgment  in  the  House  of  Lixds,  in  the  case 
dtlAckbarrmo  y.  Mamm  (a).  It  has  also  been  said  by  Lord 
Kanifm^  that  it  was  a  principle  of  equity  adopted  by 
the  commcm  law  to  answer  the  purposes  of  justice.  The 
most  eminent  equity  lawyers  that  I  have  had  the  oppor- 
tunity of  couTersing  with  in  times  that  are  gone  by^  were 
unanimous  in  repudiating  it  as  the  oflbpring  of  a  court  of 
equity.  The  first  case  that  oocuned  upon  this  subject 
affords  scnne  authority  for  the  opinion  of  Mr.  Justice  iWfer 
and  Lord  Kenyan.  It  is  the  case  of  Wiseman  v.  Vande- 
pui{b),  in  leSO.  That  was  a  bill  filed  by  the  assignees  of 
the  bankrupt  against  the  Tender.  The  Lord  Chancellor 
directed  an  action  of  trover  to  be  brought  by  the  plaintiffs, 
upon  which  they  recovered  a  verdict.  It  is  dear,  there- 
fore, that  the  rule  had  not  at  that  time  been  adopted  at 
law.  The  Lord  Chancellor  however  adopted  it  in  equity, 
and,  notwithstanding  the  verdict  at  law  for  the  plaintifb, 
made  a  decree  against  them.  The  next  case  is  that  of  fbief 
V.  Preseoit  (e).  Lord  Uardwicke  again  applied  the  rule  to  a 
certain  extent  in  equity.  But  it  is  remarkable  that  he  re- 
ceived evidence  of  what  was  the  custom  of  merchants  on 
this  point ;  and  he  expressly  founds  his  decree  upon  the 
evidence  of  the  custom  of  merchants,  as  well  as  upon  the 
justice  of  the  case.  This  decision  occurred  about  the  year 
1742  or  1743.  The  next  case  is  that  of  £jr  parU  fFilkm- 
son,  in   1755,  referred  to  in  jyjquiia  v.  Lamberi  (d), 

(a)  4  Bro.  P.  C.  57.  (c)  1  Atk.  24. 

(h)  2  Vera.  203.  {d)  Ambler,  399. 
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which  took  place  in  1761.     There  the  Lord  Chancellor  Exek.  ^  PUas, 
again  grounded  his  decree  on  the  usage  of  merchants,  and     ^   ^      -. 
stated  that  the  several  previous  decisions  which  had  taken       Gibson 
place  to  the  same  effeotj  had  given  great  satisfaction  to   carruthbbi. 
the  merchants.    Numerous  cases  have  followed  at  law^ 
shewing  that  the  right  of  stoppage  in  transitu^  under  cer- 
tain circumstances^  is  now  part  of  the  common  law. 

Nevertheless,  owing  perhaps  to  the  doubtfdl  state  of  its 
parentage,  many  unsatisfactory  and  inconsistent  attempts 
have  been  made  to  reduce  it  to  some  analogy  with  the 
principles  which  govern  the  law  of  contract^  as  it  prevails 
in  this  country  between  vepdor  and  vendee.  It  is  to  be 
observed^  however,  that  the  right  of  stoppage  in  transitu 
is  not  peculiar  to  the  law  of  England.  It  existed,  I  believe, 
in  the  commercial  states  of  Europe.  The  cases  I  have 
already  referred  to,  shew  that  it  was  practised  in  the  Italian 
States.  That  it  existed  in  Holland  was  proved  in  a  case 
tned  by  Lord  Loughborouffh,  and  mentioned  by  him  in  his 
judgment  in  the  case  of  lAckbarrow  v.  Ma$on  (a).  That  it 
is  th^  law  of  Russia  was  also  proved  in  the  cases  otlngUt  v. 
UAenaood  {b),  and  of  BothUngk  v.  IngUs  (c).  It  appears  also, 
on  reference  to  the  Chapitre  de  la  Faillit^,  in  the  C!ode 
Napoleon,  that  the  law  of  France  on  this  subject  is  in  all 
pcmits  similar  to  our  own.  It  is  known  that  this  celebrated 
code  is  chiefly  a  digest  of  the  law  of  France  as  it  existed  be- 
fore the  Bevolution.  Indeed  the  right  of  stopping  in  tran- 
situ had,  before  the  composition  or  digest  of  that  code, 
acquired  the  name  in  the  French  law  of  '  Bevendication.' 
It  may,  therefore,  be  presumed  to  be  apart  of  the  law  of 
merchants  which  prevails  generally  on  the  continent.  The 
proof  of  which,  firom  time  to  time,  combined  with  its  mani- 
fest justice  and  utility,  has  at  length  introduced  it  into  the 
common  law  of  England,  of  which  the  law  merchant  pro- 
perly understood  has  always  been  reckoned  to  form  a  part. 

In  considering,  therefore,  new  questions  that  may  arise 
on  this  branch  of  the  law,  I  think  it  safer  to  rely  on  the 
(a)  1  H.  BI.  364.  (b)  1  East,  515.  (c)  3  East,  361. 
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Exch.  of  Pietu,  course  and  effect  of  the  actual  decisions  that  have  taken 
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'  ^    place^  than  upon  the  reasoning  and  dicta  by  which  it  has 

Gibson       been  attempted,  not  very  successfully,  to  develope  the  prin- 

Carrutubrb.  ciple,  and  to  make  it  conformable  in  appearance  and  dress, 

if  I  may  say  so,  with  the  family  of  English  law  into  which 

it  has  been  adopted. 

The  first  remark  I  would  make  is,  that  amongst  the  vast 
number  of  cases  discussed  upon  this  subject,  this  is,  as  far 
as  I  know,  the  first  upon  which  the  assignees  of  a  bank- 
rupt vendee  of  goods  have  brought  an  action  upon  the  con- 
tract of  sale  against  the  vendor  for  non-delivery. 

There  is,  indeed,  an  example  of  an  action  of  trover 
by  the  assignees  of  the  bankrupt  vendee  against  the 
vendor,  in  the  case  of  Hanson  v.  Meyer  (a).  That  action 
appears  to  have  been  founded  upon  some  of  the  deci- 
sions, that  a  delivery  of  part  of  the  goods  sold  by  an 
entire  contract  was  a  delivery  of  the  whole,  and  that 
the  vendor  could  neither  stop  in  transitu  nor  retain  the 
remainder,  because  the  property  of  the  whole  became  in- 
defeasibly  vested  in  the  vendee  by  the  delivery  of  a  part. 
The  plaintiff  therefore  brought  an  action  of  trover  to  reco- 
ver the  remaining  part  of  a  parcel  of  starch  sold  by  an 
entire  contract,  which  had  not  been  actually  delivered 
before  the  bankruptcy  of  the  vendee,  who  had  whilst  sol- 
vent received  the  greater  part.  The  Court,  however,  de- 
cided against  the  plaintiff,  upon  the  narrow  ground,  that 
the  starch  was  by  the  contract  to  be  weighed  before  it  was 
delivered,  and  this  remainder,  not  being  weighed,  could  not 
be  said  to  be  delivered.  It  is  impossible  to  read  that  case 
without  being  satisfied,  that  if  the  starch  had  been  weighed, 
the  decision  would  have  been  the  same.  However,  as  far 
as  it  goes,  it  is  a  decision  that  the  assignees  of  the  bank- 
rupt vendee  can  have  no  property,  as  against  the  vendor, 
in  any  part  of  the  goods  which  have  not  been  actually  de- 
livered, or  of  which  the  transitus  has  not  terminated. 

(a)  6  East,   614. 
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But  by  the  law  of  England^  the  contract  for  the  sale  of  ^c*-  */  ^^*. 
goods^  and  a  delivery  to  a  carrier  in  compliance  with  the 
sale^  transfers  the  property  from  the  vendor  to  the  vendee, 
and  the  property  of  a  bankrupt  vests  in  his  assignees.  Ne- 
vertheless, neither  the  vendee,  if  he  become  insolvent,  nor 
his  assignees,  if  he  become  bankrupt,  can  maintain  an  ac- 
tion of  trover  against  the  vendor  or  his  agent,  if  the  vendor, 
before  the  arrival  of  the  goods  at  their  destination,  take 
measures  to  prevent  their  delivery  to  the  vendee  or  his 
assignees. 

Without  stopping  to  inquire  whether  this  right  of  the 
vendor  to  stop  the  goods  in  transitu  be  an  equitable  lien  re- 
tained by  him,  or  a  privilege  resulting  from  the  latent  jus 
proprietatis,  or  a  power  reserved  to  him  by  implication  to 
rescind  the  contract  in  certain  cases,  or  (which  is  perhaps 
the  most  reasonable)  an  arbitrary  rule  adopted  for  the  ad- 
vantage of  trade, — I  would  ask,  of  what  avail  is  the  exer- 
cise of  the  right,  if  the  insolvent  vendee,  or,  he  being  a 
bankrupt,  his  assignees,  may  bring  an  action  against  the 
vendor  upon  the  original  contract  of  sale,  and  claim  da- 
mages for  the  non-delivery  of  the  goods?  Is  not  the  incon- 
sistency of  these  rights  on  the  one  side  and  on  the  other  a 
sufficient  proof  that  they  cannot  both  exist  ? 

But  it  is  said  that  the  phrase  '  stoppage  in  transitu,' 
ex  vi  termini,  implies  that  a  transitus  must  commence 
before  it  can  be  exercised.  In  other  words,  that  a  vendor, 
in  order  to  secure  himself  from  the  loss  of  his  goods,  by 
deUvering  them  to  a  bankrupt  vendee,  must  send  them 
away,  that  he  may  exercise  the  right  of  bringing  them  back 
again,  or  of  preventing  their  delivery.  That  if  he  agrees 
to  sell  goods  upon  credit,  and  the  vendee  becomes  insol- 
vent before  they  are  delivered,  he  cannot  refuse  to  deliver 
them  to  the  vendee  or  his  assignees,  upon  the  application 
of  the  one  or  the  other  in  person ;  but  he  may  prevent  the 
delivery  to  either,  if  he  will  only  take  the  trouble  before 
they  apply  to  make  the  goods  set  out  upon  their  journey — 
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Egeh,  rf  Pleat,  that  he  miiqt  deliver  them  to  a  carrier,  in  order  to  preyent 

-    ^^     ^    their  delivery  to  the  vendee. 
GiBsoM  Surely  the  absurdity  of  this  conclusion  is  a  sufficient 

CAEBUTHBE8.  rofiltation  of  the  argument.  It  is  indeed  true  that  a  stop- 
page in  transitu,  Uterally  speaking,  can  have  no  plaoe 
before  a  transitus  commences.  But  the  reason  why  a  ven- 
dor possesses  the  right  to  stop  in  transitu  is,  that  he  is 
not  bound  to  deliver  to  an  insolvent  vendee  or  his  assig- 
nees. If  he  were  so  bound,  he  could  not  stop  them  in 
transitu,  the  right  to  do  which  proves,  a  fortiori,  a  right 
to  refuse  to  part  with  the  possession,  in  case  of  insolvency 
of  the  vendee.  If  indeed  it  were  true  that  the  asagnees 
of  a  bankrupt  might  maintain  an  action  to  recover  da- 
mages for  the  non-delivery  of  goods  sold  to  the  bankrupt, 
numerous  cases  must  have  occurred  in  which  it  would  have 
been  their  interest  to  do  so.  But  not  only  has  no  such 
action  beeu  brought,  but  I  am  not  aware  of  any  dictum  to 
that  effect  previously  to  that  of  Lord  Tentenkn,  in  the  case 
of  Boorman  v.  Nagh,  where,  in  support  of  an  action  clearly 
maintainable  against  the  bankrupt  for  damages  which 
could  not  be  proved  under  his  commission,  by  reason  of 
his  refusal  to  accept  oils  sold  to  him  before  his  bankruptcy, 
to  be  delivered  at  a  period  which  airived  after  his  bank- 
ruptcy, that  learned  Judge  is  made  to  say  that  the  con- 
tract was  not  rescinded  by  the  bankruptcy  (which  in  one 
sense  is  true),  and  that  the  assignees  might  have  enforced 
it  if  they  had  thought  fit ;  from  which  last  part  of  that  dic- 
tum I  must  beg  leave  entirely  to  dissent,  as  being  altoge- 
ther inconsistent  and  irreconcilable  with  any  principle  on 
which  the  right  of  stoppage  in  transitu  can  be  founded. 
Oenerally  speaking,  bankruptcy  is  no  discharge  of  the 
bankrupt  from  an  executory  contract  made  before  the 
bankruptcy,  and  which  he  is  free  to  perform  afterwards. 
There  may  possibly  be  many  cases  which  ingenuity  may 
suggest,  where,  from  the  nature  of  the  contract  and  the 
circumstances  attending  it,  the  solvent  party  as  well  as  the 
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bankrupt  may  be  Uable  in  equity  and  at  common  law  to  bml  rf  phai, 
the  perfbrmance  of  it,  or  to  the  payment  <rf  damages.     ^  ^^^'   . 
Each  of  theae  cases  will  depend  on  its  own  circumstances,        gibsoh 
which  no  doubt  wiU  develope  some  rule  or  principle  of  law   Carbuthbrs. 
or  equity,  by  which  the  particular  case  is  to  be  governed. 

But  there  is  a  certain  class  of  contracts,  in  which  it  is 
manifest  that  bankruptcy  must  put  an  end  to  all  claim  of 
the  banknipt  or  his  assignees  to  the  performance  of  them 
by  the  solvent  party.  The  contract  of  partnership  is  a 
familiar  instance ;  and  in  every  case  where  the  motive  or 
consideration  of  the  solvent  party  was  founded,  wholly  or 
in  part,  upon  his  confidence  in  the  skill  or  personal  ability 
of  the  bankrupt,  if  the  bankrupt,  from  his  circumstances, 
is  unable  to  perform  his  part,  the  assignees,  as  it  appears  to 
me,  are  not  entitled  to  substitute  either  their  own  capacity, 
or  skill,  or  credit,  for  that  of  the  bankrupt.  Suppose,  for 
example,  that  a  man  of  wealth,  by  way  of  encouraging 
bankers  whom  he  wishes  to  patronize,  should  agree  with 
them  for  a  certain  term  of  years  to  keep  his  cash  with 
them,  upon  the  fedth  of  which  agreement  they  take  a  shop, 
purchase  strong  boxes,  and  incur  odier  expenses  necessary 
to  carry  on  the  trade.  Upon  their  bankruptcy,  their  as- 
signees would  surely  have  no  right  to  insist  upon  keeping 
his  cash  for  the  remainder  of  the  term,  or  upon  their  right 
to  find  him  a  banker.  An  instance  of  another  kind,  but 
depending  on  the  same  principle,  occurred  between  the 
late  Sir  Walter  Scott  and  his  booksdlers,  who  had  become 
bankrupts. 

He  had  engaged  to  write  a  novel,  which  they  were  to 
have  the  benefit  of  publishing,  in  consideration  of  which 
they -were  to  pay  him  ie4000,  for  which  they  had  given 
him  their  acceptances  in  anticipation.  Before  the  work 
was  finished  they  became  bankrupt,  whereupon  Sir  Walter 
Scott  took  up  all  the  bills  he  had  negotiated.  Upon  the 
condusion  of  his  work,  when  it  was  ready  for  the  press, 
the  assignees  contended,  that  by  virtue  of  the  contract  they 
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Ejeek.  of  PUat,  had  E  right  to  the  profit  of  publishing  it,  which  they  were 
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ready  to  undertake.  Sir  Walter  Scott  su^ested  several 
Gibson  grounds  to  shew  that  the  credit,  the  skill,  the  judgment, 
Carruthbbs.  integrity,  and  personal  character  and  reputation  of  a  pub- 
lisher were  matters  of  great  importance  to  an  author,  on 
which  the  success  and  reputation  of  his  works  might  greatly 
depend,  and  therefore  insisted  that,  the  consideration  for 
his  contract  having  respect  to  the  personal  credit  and 
qualities  of  the  bookseller,  he  was  by  their  bankruptcy 
discharged  firom  his  contract.  I  must  own  that  his  reason- 
ing appeared  satisfactory  to  me ;  but  a  more  obvious  illus- 
tration of  the  principle  on  which  it  rested  would  have  been 
afforded  by  reversing  the  case,  and  supposing  that  Sir 
Walter  Scott  had  been  the  bankrupt  and  his  booksellers 
solvent,  would  they  have  been  content  to  pay  their  iS4000, 
and  take  the  risk  of  publishing  a  novel  written  by  the 
assignees  of  the  novelist  ?  Without,  therefore,  presuming 
to  suggest  any  rule  that  would  govern  all  possible  con- 
tracts upon  the  event  of  the  insolvency  of  either  party,  I 
shall  confine  myself  to  the  single  case  of  a  contract  for  the 
sale  of  goods,  where  the  bankruptcy  or  insolvency  of  the 
buyer  intervenes  before  the  period  for  the  payment  has 
arrived,  and  before  the  goods  have  come  to  the  actual  pos- 
session of  the  buyer  or  his  assignees,  or  to  the  ultimate 
place  of  their  destination.  In  other  words,  I  confine  my- 
self to  the  single  case  where  the  right  of  stoppage  in  tran- 
situ, after  the  transit  has  commenced,  may  be  exercised : 
and  it  appears  to  me  very  plain,  that  wherever  that  right 
may  be  exercised,  it  is  a  proof,  a  fortiori,  that  the  vendor  is 
discharged  by  the  insolvency  of  the  vendee  from  the  obli- 
gation of  delivering  the  goods  at  all,  and  consequently 
from  the  obligation  of  making  the  transitus  commence. 

If  it  be  necessary  to  look  for  any  principle  on  which 
this  right  depends,  it  may  be  found  in  the  implied  condi- 
tion in  every  sale  of  goods,  that  the  buyer  if  he  lives,  or 
his  estate  if  he  dies,  will  be  able  to  pay  for  them.    To  him 
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and  to  his  ability  alone  the  vendor  trusts,  and  he  is  not  Etch,  of  Pfea», 
bound  to  take  the  credit  of  any  other  man.  He  may,  if  ^  ^^^'  . 
he  think  fit,  dispatch  the  goods  to  the  assignees  npon  their  Oibsun 
request,  and  take  them  for  his  paymasters;  but  if  he  does  Careuthiiib. 
so  he  makes  a  new  contract  with  them.  In  the  case  where 
the  vendor  is  not  to  part  with  his  personal  possession  of 
the  goods  till  he  is  paid,  it  is  clear  that  neither  the  bank- 
rupt nor  his  assignees  can  have  the  goods  without  payment. 
There  credii  is  no  part  of  the  contract,  and  the  position  of 
the  vendor  is  not  changed  by  the  insolvency.  Bnt  where 
the  goods  are  to  be  paid  for  at  a  future  day,  or  where  the 
vendor  is  to  part  with  the  actual  possession  of  them  by 
sending  them  by  a  carrier,  though  he  is  to  receive  the 
money  npon  delivery  after  their  arrival,  in  either  of  these 
cases  he  trusts  to  the  credit  of  the  bankrupt :  the  assig- 
nees are  not  bound  to  pay  for  the  goods  when  they  arrive. 
The  vendor  has  not  contracted  either  to  give  them  credit,  or 
to  take  the  risk  of  their  responsibility  or  their  pleasure.  The 
only  consideration  for  his  agreement  to  dispatch  the  goods 
is  the  credit  he  gives  to  the  personal  ability  of  the  vendee 
to  pay  for  them  when  they  arrive,  and  if  that  consideration 
fails,  the  contract  is  voidable  at  his  pleasure.  By  the  law 
of  France,  to  which  I  have  already  referred,  it  is  provided 
that  the  syndics  of  the  insolvent  are  entitled  to  a  delivery 
of  goods  stopped  in  transitu,  if  they  will  pay  the  vendor 
the  full  price  the  bankrupt  has  agreed  for.  This  is  a  posi- 
tive rule;  and  it  must  be  understood  that  they  are  to  make 
actual  payment,  and  not  to  substitute  their  credit  or  that 
of  any  other  man  for  that  of  the  bankrupt,  for  that  would 
be  a  new  contract.  The  rule  applies  to  a  case  of  actual 
stoppage  in  transitu,  where,  to  a  certain  extent,  the  vendor 
has  acted  upon  the  credit  of  the  vendee,  and  not  to  the 
case  of  a  notice  of  bankruptcy  before  the  goods  are  dis- 
patched. 

It  is  no  new  principle  in  the  law  of  England  to  say  that 
a  contract  is  void  on  the  ground  of  fraud.    Many  cases 


846  CA81E8    IN    THE   BXCHBQUEE, 

EMck.  rf  PUat,  have  ocettited  where  contracts  of  porehaae,  made  with  the 

.   ^^^'  .    fraaduknt  intent  to  cheat  the  vendor^  and  ditpoee  of  the 

Gibbon       goods  at  a  swindling  price  to  raise  money^  have  been 

Cabruthbkb.  deemed  void.  In  some  cases  such  contracts  have  been 
made  the  foundation  of  criminal  charges  of  fblony  <» 
fraud.  If  a  mftn,  intending  bankraptqr,  were  to  purchase 
goods  for  the  mere  object  of  making  a  better  dividend^  or 
of  preferring  a  favoorite  creditor^  without  the  lefist  inten- 
tion of  paying  fhr  them^  I  presume,  upon  the  dear  j^roof 
of  such  fii^,  the  vendor  would  be  held  absolved  fiom  his 
contract.  Now  bankruptcy  and  iutolvency  are  presum- 
ably founded  in  intention  and  firaud,  and  the  law,  which 
protect*  the  vendcNr  in  such  a  case  from  the  loss  of  Us 
goods,  by  delivery  of  th^s  to  a  bankrupt  or  insolvent, 
may  very  properly  be  considered  as  proceeding  on  the  prin- 
ciple, that  a  contract  to  purchase  goods  by  one,  who  diortly 
after  becomes  bankrupt  or  insolvent,  was  a  fraudulent  oon« 
tract,  and  void  as  against  the  vendor,  though  not  against 
the  vendee^  who  could  not  set  up  his  own  frmid  to  avoid 
his  contract.  I  consider  the  absence  of  all  example  ci  the 
assignees  of  a  bankrupt  vendee  bringing  an  action  for  the 
non-delivery  of  goods,  a  very  cogent  proof  oi  the  opinion 
which  has  prevailed  on  this  subject.  But  there  is  a  case 
of  an  action  brought  by  an  insolvent  vendee  against  the 
vendor,  the  decision  of  which  goes  the  full  length  of 
estabUshing  the  position  I  have  laid  down,  that  the  in- 
solvency of  the  vendee  discharges  the  vendor  from  the 
obligation  of  parting  with  the  goods  upon  credit  It  is 
the  case  of  Reader  v.  KfuUchbutt,  tried  at  the  Sittings  at 
Westminster  after  Hilary  Term,  1786,  before  Mr.  Justice 
BuUer.  "  The  plaintiff  declared  upon  an  agreement  by  the 
defendant  to  deliver  to  him  a  quantity  of  Manchester  cot- 
tons. The  defence  was,  that  after  making  the  contract 
the  plainti£f  had  compounded  with  Us  creditors.  Mr.  Jus- 
tice Butter  directed  the  jury,  that  if  they  believed  the 
plaintiff  was  really  in  such  a  situation  as  to  be  unable  to 
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pay  for  the  goods^  that  was  a  good  defence  in  point  of  kw  *>«**  V" «»"» 
to  the  action ;  and  the  jnry  accordingly  found  a  verdict  for    x,     ^  '  ^ 
the  defendant/'  A  note  of  this  case  will  be  found  in  the       ^'■■^'' 
report  of  Tooke  v.  HoUingworth  {«).  CARauTHEM. 

This  authority  ought  to  be  deemed  conclusive  upon  a 
question  in  which  common  sense  and  common  justice 
point  to  the  same  conclusion.  Now  to  apply  the  principle 
to  the  present  case.  Is  it  a  case  in  which  the  vendor,  after 
the  commencement  of  the  transitus,  might  have  stopped 
the  goods,  and  prevented  their  delivery  to  the  bankrupt? 
That  it  is  so  is  proved  by  the  case  of  Bohtlmgk  v.  ElUs, 
already  cited,  in  which,  though  the  vendee,  by  the  contract, 
was  to  charter  a  ship  and  send  it  for  the  goods,  and  though 
the  goods  were  accordingly  shipped  in  that  vessel,  it  yrfA 
held  that  the  vendor  might  still  exercise  the  right  of  stop- 
ping in  transitu ;  that  case  is  indeed  exactly  similar  to  the 
present,  in  all  points  but  one,  which  makes  this  a  stronger 
case  for  the  exercise  of  the  right,  and  that  point  is,  that, 
by  the  contract,  here  the  vendor  was  to  retain  the  bills  of 
lading  in  his  own  hands  till  they  were  exchanged  for  the 
money.  It  is  the  case,  therefore,  of  a  contract  to  sell 
goods  to  be  delivered  at  a  future  time,  before  which  the 
vendee  becomes  bankrupt.  If,  therefore,  the  vendor  should 
ship  the  goods  before  he  has  notice  of  the  insolvency,  he 
has  a  right  to  stop  their  delivery  to  the  insolvent,  who 
cannot  pay  him  for  them.  Is  he  bound,  then,  after  pre* 
vious  notice  of  the  bankruptcy,  to  send  the  goods  upon  the 
chance  that  the  assignees  may  take  them  and  pay  him? 
Surely  not ;  the  assignees  are  under  no  obligation  to  pay 
him ;  they  may  refuse  to  take  the  goods  and  leave  them  on 
his  hands.  He  is,  therefore,  according  to  the  opinion  of 
the  other  members  of  this  Court,  reduced  to  this  dilemma, 
that  he  is  bound  to  send  the  goods  to  London,  there  to 
take  the  chance  of  market,  which,  if  favourable,  may  tempt 
the  assignees  to  receive  them,  and  pay  the  price ;  if  unfa- 

(a)  5  T.  R.  218. 


348  C4SE8    IN   THE   EXCHEQUER, 

Exch.  of  Pleat,  vourable,  must  bring  a  loss  upon  him,  even  of  the  whole, 
^  '  ^  should  the  price  not  be  equal  to  the  freight.  Whereas 
Gibson  the  very  object  of  his  contract  was,  to  sell  for  a  fixed  price, 
Carruthbrs.    and  have  nothing  to  hazard. 

Under  these  circumstances,  it  appears  to  me  that  he  was 
discharged  by  the  insolvency  of  the  vendee  firom  the  obli- 
gation to  send  forward  the  goods  at  all :  that  according 
to  the  case  above  referred  to,  iie  would  have  had  a  good 
defence  against  the  insolvent,  had  he,  being  insolvent, 
brought  an  action  for  the  refusal  to  ship  the  goods  before 
his  bankruptcy ;  and  consequently  that  no  cause  of  action 
for  not  shipping  the  goods  vested  in  the  assignees. 

I  observe  the  declaration  is  so  framed  as  to  embrace  the 
alternative  of  a  right  of  action  in  the  assignees  upon  the 
original  contract,  and  a  right  of  action  derived  £rom  their 
notice  that  they  would  perform  the  contract  in  place  of  the 
bankrupt.  But  if  no  right  of  action  existed  in  them  to 
compel  the  shipment  of  the  goods,  the  declaration  is  bad ; 
and  I  am  of  that  opinion. 

But  if  it  could  be  supposed,  which  I  think  it  cannot, 
that  any  right  of  action  could  arise  out  of  their  notice 
that  they  were  ready  and  willing  to  receive  and  pay  for  the 
goods,  then,  as  such  notice  must  have  been  given  in  rea- 
sonable time,  the  plea  which  alleges  that  it  was  not  given 
in  reasonable  time  must  be  good,  so  that  in  either  case  the 
judgment  on  the  demurrer  ought  to  be  for  the  defendant. 

I  would  add  only  one  remark,  to  distinguish  the  case  of 
an  executor  from  that  of  an  assignee.  A  party  contracting 
to  sell  goods  must  contemplate  the  existing  and  continu- 
ing solvency  of  the  vendee  till  the  goods  are  paid  for,  but 
he  cannot  contemplate  the  continuance  of  his  life,  so  as  to 
make  that  an  implied  condition  of  the  delivery.  He  con- 
tracts, therefore,  in  point  of  law,  with  the  vendee  and  his 
executors,  but  not  with  the  vendee  and  his  assignees. 

Judgment  for  the  plaintiffs. 
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Exeh.  of  Pkut, 
1R41 

VACATIOK  SITTINGS  AFTEB  EASTER    ^---.^ 
TEllM. 

Jones  v.  Williams  and  Others.  ^ 

Trespass  for  brealdiig  and  entering  the  plsintifP's  ^'^[^  ^^^^ 
dwelling-honse,  and  seking  his  goods  and  chattels.    Plea,  entering  the 
that  before  the  said  time  when  8bc.,  the  plaintiff  com-  aid'll^i^ing  uT 
menced  an  action  of  debt  againM  the  defendant  John  f^^g^efeli- 
WilliamSi  doriiig  the  pendens  of  which  action  it  was^  bjr  <Unt  brought 

1  .  .  .  11.  .^        «   .    ^-iw  an  action  a- 

a  certain  agreement  in  wntmg  made  between  the  plaintiff  gainst  the  plain- 
and  defendant^  after  reciting  Sec.,  mntnally  agreed  to  refbr  rjfemd lo^^ 
the  said  action,  and  all  matters  in  dispute  in  the  said  canse.  i>>^^<>n  ^y  ;° 

*^  '  agreement  af- 

to  the  awards  arbitrament^  and  final  determination  of  B.  terwardsmade 
G.  T.    [The  plea  then  set  out  the  agreementi  the  material  that  the  arbitra- 
jtroTisions  of  which  were  as  follows :]     And  it  was  further  ^emJ^^Ium  Jo 
agreed,  that  the  costs  before  then  incurred  by  the  par-  be  due  to  the 

^         '  /  r         defendant,  and 

ties  to  the  said  agreement  in  the  Haid  cause^  of  in  anywise  ordered  the 
respecting  the  said  disputes  and  differences^  and  such  f^^n  a  c^tdn 
as  had  been  incurred  up  to  and  indusire  of  the  day  of  JJ^/^;JJ^***tJja^* 
thkt  agreement,  including  the  costs  and  charges  of  wit-  the  defendant 

1-     i_   J  1.  i__  J  1.        ..1.  _x_  ^       ^  ^  J  *""«d  a  writ  of 

nesses  who  had  been  subpoenaed  by  either  party  to  attend  s.  fa,  and  levied 
the  trial  of  the  said  cause,  and  thfe  costs  of  their  travelling  ^a.?^  Repr.* 
home,  and  flie  costs  of  preparing  the  said  atgte^ment  and  ^^^^^^^J^J^ 
the  said  award,  and  of  carrying  the  same  respectitely  into  it  was  ordered 
effect,  and  the  costs  and  charges  of  the  said  arbittetor,  ^^t  should  be 
and  the  costs  and  charges  attendant  on  o*  incurred  in  the  J^L^^^ty^'  *'' 
said  reference  by  the  said  partieif,  their  advocates  and  wit-  Rejoinder  (by 

way  of  estoppel) 
that,  alter  the 
making  of  that  rule  of  Court,  the  plaintiff  ruled  the  sheriff  to  return  the  writ  of  fieri  facias :  — 
Held,  on  special  demurrer  to  the  rejoinder ;  first,  that  the  replication  wsis  good,  and  that  it  was 
unnecessary  to  a^er  that  th«  rule  of  Court  was  acted  on. 

Secondly,  that  the  plaintiff,  by  ruling  the  sheriff  to  return  the  writ,  was  not  estopped  from 
riiewing  that  it  «ras  not  a  good  writ,  fbr  ilthough  it  might  be  bad  as  against  ihe  party  suing  it 
out,  it  might  still  be  good  as  respected  the  sheriff;  and  that  the  filing  of  record  did  not  affirm  the 
eiistence  of  a  void  writ;  and  therefore  that  the  replication  was  bad. 

Thirdly,  that  the  1  &  2  Vict,  c  110>  does  not  authorise  a  party  to  issue  elecution  for  money 
awarded  by  an  arbitrator. 

Fourthly,  that  the  words  in  the  IStfi  section,  "monies  or  eosts,  charges  or  tzpenses,"  mean 
money  decreed  or  ordered  to  be  paid,  together  with  the  cosU,  ftc,  to  be  ascertained  on  taxation 
by  the  oiieer  of  the  O^urt,  and  that  no  order  to  pay  costo  to  reqnSsite  after  uxation. 

VOL.  VIII.  A  A  M,  W. 
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BMck.  of  PieiUf  nessesy  should  abide  the  event  of  the  said  reference  and  of 
^  '  ^  the  said  awards  to  be  taxed  as  between  attorney  and  client, 
and  to  be  paid  by  such  party  against  whom  a  balance 
of  the  accounts  should  appear  to  be  due  by  the  award,  at 
such  time  and  in  such  manner  as  the  said  R.  G.  T.  by 
his  award  should  direct.  And  it  was  agreed  that  the  arbi- 
trator should  be  at  liberty  to  examine,  ascertain,  and  settle 
the  accounts  as  claimed  in  the  particulars  of  the  plaintiff's 
demand,  and  the  defendant  J.  W/s  set-off  in  the  said 
action;  and  the  arbitrator  was  to  be  at  liberty  to  direct 
the  payment  of  any  balance  which  he  might  find  to  be  due 
from  those  particulars,  either  from  the  plaintiff  to  de- 
fendant J.  W.,  or  from  defendant  J.  W.  to  the  plaintiff,  at 
such  time  and  in  such  manner  as  the  said  arbitrator 
should  think  fit :  as  by  the  said  agreement,  reference  being 
thereunto  had,  will  fully  appear. 

The  plea  then  stated,  that  the  arbitrator  awarded  that 
there  was  a  balance  due  upon  the  accounts  from  the  plaintiff 
to  defendant  J.  W.,  amounting  to  69/.  Ss.  lid.,  which  sum, 
together  with  the  costs,  charges,  and  expenses,  the  arbitrator 
directed  to  be  paid  by  the  plaintiff  to  the  defendant  J.  W. 
on  the  Ist  September  then  next :  it  then  alleged  that  the 
agreement  was  made  a  rule  of  Court :  that  after  the  making 
of  the  award,  and  before  the  said  times  when  &c.,  the  costs, 
charges,  and  expenses,  so  made  by  the  said  agreement  to 
abide  the  event  of  the  said  award,  were  duly  taxed  as  be- 
tween attorney  and  client,  at  a  large  sum  of  money,  to 
wit,  the  sum  of  je289,  whereof  the  plaintiff  afterwards  had 
notice,  and  was  then  requested  by  the  defendant  J.  W.  to 
pay  him  the  said  sum  of  69/.  Ss,  lid.,  together  with  the 
costs,  charges,  and  expenses  so  taxed  as  aforesaid,  amount- 
ing in  the  whole  to  the  sum  of  808/.  Ss.  1  \d.,  according  to 
the  tenor  and  effect  of  the  said  rule  of  Court,  and  of  the 
said  award  and  submission,  but  the  plaintiff  wholly  ne- 
glected and  refused  to  pay  the  same  or  any  part  thereof: 
that  afterwards,  and  before  the  said  times  when  &;c.,  the 
said  rule  of  Court  being  in  full  force  and  effect,  and  the 
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said  laat-mentioned  monies  remaimng  unpaid  and  unsatis*-  E»eh.  of  pitoi, 
fied,  the  defendant  J.  W.,  for  the  obtaining  Batisfaction  of  ^  ^^^' 
the  said  monies  in  his  own  right,  and  the  other  defendants 
as  the  attomies  of  the  defendant  J.  W.  and  by  his  com- 
mand, sued  and  prosecuted  out  of  the  Court  of  Queen's 
Bench  a  certain  writ  of  our  Lady  the  Queen,  called  a  writ 
of  testatum  fieri  facias  (setting  out  the  writ),  which  said 
writ  so  indorsed,  afterwards,  and  before  the  execution 
thereof,  was  deliyered  by  the  defendants  to  one  D.  H..  who 
then  and  from  thence,  until,  at,  and  after  the  execution  of 
the  said  writ,  was  sheriff  of  the  said  county  of  Montgo- 
mery, to  be  executed  in  due  form  of  law,  by  virtue  of  which 
said  writ  the  said  D.  H.  broke  and  entered  the  said  pre- 
mises, for  the  purpose  of  levying  the  said  monies  so  di- 
rected to  be  made  by  the  said  writ  as  aforesaid,  which  are 
the  same  trespasses,  &c. — ^Verification. 

Replication,  that  after  the  suing  and  prosecuting  out  of 
the  said  Court  of  the  said  writ  of  fieri  facias,  by  a  rule  of 
the  said  Court  then  duly  made  and  intituled  in  the  said 
cause,  and  also  intituled  &c.,  it  was  ordered  by  the  said 
Court  that  the  said  writ  of  fieri  facias  and  all  subsequent 
proceedings  should  be  set  aside  for  irregularity  with  costs; 
and  it  was  referred  to  one  of  the  Masters  to  tax  such  costs^ 
which  costs,  when  taxed,  should  be  paid  by  the  defendant 
to  the  plaintiff  or  his  attorney,  as  by  the  said  last-mentioned 
rule  of  the  Court  of  our  Lady  the  Queen  before  the  Queen 
herself,  reference  being  thereunto  had,  will  fully  appear. 
— ^Verification. 

Bejoinder,  that  the  plaintiff  ought  not  to  be  admitted 
or  received  to  plead  the  said  replication,  because,  after  the 
making  of  the  said  supposed  rule  of  Court  in  the  said 
replication  mentioned,  and  whilst  the  said  writ  of  fieri 
fiusias  in  the  said  last  plea  mentioned  was  in  the  hands  of 
the  said  sheriff  of  Montgomeryshire,  and  before  any  re- 
turn to  the  said  writ  had  been  made  by  the  said  sheriff,  to 
wit,  on  &c.,  the  now  plaintiff  applied  for  and  caused  to  be 

aa2 
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Ssceh.  rf  PkM.  issued  a  certain  order  of  tlie  Bight  Honorable  Sir  J.  B. 
1841 

Bosanqnet,  Knight,  one  of  the  Justices  of  H^  Majesty's 

Court  of  the  Bench  at  Westminster,  dulj  made  and  in- 
tituled in  the  said  cause  in  the  said  last  plea  mentioned, 
and  bearing  date  &c.,  whereby  it  was  ordered  that  the  said 
shmff,  within  eight  days  next  after  serviee  of  that  order 
upon  him  or  his  deputy,  should  peremptorily  return  the 
said  writ  of  fieri  facias  in  the  said  last  plea  mentioned, 
which  said  order  the  now  plaintiff  afterwards,  to  wit,  on 
fee.,  caused  to  be  senred  on  one  W.  D.,  then  being  the 
deputy  of  the  mid  sheriff ;  that  after  the  said  oider  had 
been  so  served  as  aforesaid,  and  within  eight  days  then 
next  ensuing,  to  wit,  on  fcc.,  the  said  sheriff,  in  obedience 
to  the  said  order,  in  due  manner  returned  the  said  writ,  as 
by  the  said  writ  and  return  thereof,  remaining  of  record 
in  the  said  Court  of  our  said  Lady  the  Queen  before  the 
Queen  herself,  folly  appears. — ^Verification. 

Special  demurrer,  assigning  for  causes,  that  the  regoinder 
contains  no  answer  to  the  replioation,  inasmuch  as  it  does 
not  deny  that  the  writ  under  which  the  defendants  justify 
had  been  set  aside  by  the  Court  from  which  it  issued  for 
irregularity,  after  which  the  application  by  the  present 
plaintiff  for  the  Judge's  order  to  the  sheriff  to  return  it 
(in  order  to  secure  its  safe  custody)  did  not  affirm  or  ad« 
mit  its  validity,  or  its  efficiency  as  a  protection  to  the  parties 
issuing  it. 

Tomlinson,  in  support  of  the  demurrer.-^The  rejoinder 
is  no  answer  to  the  replication  :  it  meniy  amounts  to  this, 
that  the  plaintiff,  by  ruling  the  sheriff  to  return  the  writ  of 
fieri  facias,  admits  its  validity :  but  that  is  not  so,  for  the 
plaintiff  might  for  many  reasons  have  wished  to  have  the 
writ  returned ;  and  the  act  of  ruling  the  sheriff  to  return 
it  would  not  operate  as  an  estoppel.  Many  reasons  might 
be  suggested  for  having  the  writ  returned,  as  if  the  sheriff 
had  been  guilty  of  excess  in  the  execution  of  it,  and  that 
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would  be  a  suffietent  motire  fur  obtaimug  its  return^  in  Bmch.  of  Phat, 
order  to  found  an  applieation  to  the  Court,  dr  to  proceed  ^'' 
hy  action  on  the  atatate.  An  estoppel  as  to'  matters  of 
§mt  is  ''when  a  man  is  concluded  by  his  own  act  or  ac- 
ceptance to  say  the  truth/'  Cam.  Dig.  'Estoppel'  (A.  1). 
If  the  writ  is  not  void  on  the  face  of  it,  the  sheriff  is  pro- 
teeted  by  it,  thoYigh  the  parly  issnciig  it  may  be  a  trespasser ; 
and  all,  therefore,  that  the  j^aiBtiff  admits  by  ruling  the 
sheriff  to  return  it,  is  its  existence^  If  the  sheriff  justifies 
under  a  fini  fiucias,.  he  need  only  plead  the  writ,  but  the 
party  most  shew  some  avfberity  for  it.  An  estoppd^^  ought 
to  be  certain  to  every  intont.  The  plea  akso  ia  bad.  It 
shews  nor  authority  for  issumg  the  eieeutiott.  [AUt&r^ 
soa^B. — ^Rie  ord»  to'  ^tof  the  money  is  an  order,  net  of 
the:  Court,.  b«t  of  the  arbikrator.]  The  point  has  already 
been  dfecided  by  the  Court  of  Queen's  Bend^  in  Jimea  v. 

lie  was  tiien  stopped  by  the  Court. 

€te89W€U,  eoutrii-^The  rejoinder  is  good,  and  the  repli- 
cation bad^  The  latter  does  not  snfiSei^itly  diew  that 
lihe  writ  was  set  aside.  AH  that  it  states  is,  that  aa  order 
was  obtained  for  HlMi  purpose;  it  does  not  say  that  it  was 
drawn  loip  or  act^  upon.  The  plaintiff  was  at  liberty  to 
abandon  the  rule,  and  it  does  not  appear  tiiat  it  was  fol- 
lowed up  in  any  way.  If  the  replieation  hUd  shewn  that 
the  rule  for  setting  aside  the  writ  had'  been  acted  upon, 
tiiere  would  have  been  an  end  of  the  writ  altogether,  be- 
eause  a  writ  setaside  ceases  to  have  any  effisct,  and  is  the 
same  as  if  it  never  existed.  Then  the  rejoinder,  by  averring 
that  the  plaintiff  ruled  the  sheriff  to  return  the  writ,  shews 
not  only  that  it  exists,  but  that  it  is  filed  of  record.  The 
plaintiff  might  have  sun^ejoined  nul  tiel  record.  The  filing 
(tf  record  estops  the  plaintiff  fix>m  den^g  the  existence  of 

(a)  11  Ad;  ft  Eai,  175  ;  4  P.  &  D.  217. 
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Bzeh.  of  PUast  the  vnAt,  and  if  there  was  any  good  reason  for  wishing  the 
-  writ  to  be  returned,  an  application  might  have  been  made 
Jones  to  the  Court  to  impound  it.  The  return  of  the  writ  is  the 
William*,  plaintiff's  own  act,  and  if  he  use  it  for  one  purpose,  he 
cannot  disclaim  it  for  others.  Whether  the  plea  is  good 
involyes  a  distinct  question ;  viz.,  whether  the  1  &  2  Vict, 
c.  110,  justifies  an  execution  under  circumstances  like  the 
present.  The  case  of  Jones  y.  fFUUams  was  not  well  con- 
sidered. There  the  Court  say,  "  It  is  undoubtedly  money 
payable  by  something  arising  out  of  and  connected  with 
the  rule ;  but  then  can  the  award  be  engrafted  on  the  rule, 
so  as  to  make  the  money  payable  by  the  rule?  The  diffi- 
culty that  presents  itself  is,  that  there  is  no  definite  sum 
of  money  expressed  to  be  payable  by  the  rule  itself.''  But 
the  18th  section  of  the  act  does  not  say,  whereby  any  sum 
of  money  shall  be  ordered  to  be  paid,  but  "  whereby  any 
sum  of  money  shall  he  payable.''  The  contempt  is  in  not 
obeying  the  rule  of  Court,  and  not  in  the  non-performance 
of  the  award.  IRolfe,  B. — ^The  19th  section  uses  the  words 
^'  monies  thereby  recoyered  or  ordered  to  be  paid."]  One 
difficulty  suggested  by  the  Court,  in  Janes  t.  JVUUams,  is, 
that  ''  as  the  rules  are  to  have  the  effect  of  judgments 
which  are  to  charge  the  land,  the  sum  to  be  so  charged 
ought  to  be  distinctly  stated  in  the  document  which  thus 
charges  the  land,  so  that  purchasers  or  creditors  may  know 
what  it  is."  The  19th  section,  however,  contemplates  the 
existence  of  an  order  which  does  not  ascertain  the  sum; 
and  according  to  the  practice  of  courts  of  equity,  the 
amount  of  costs  never  appears  on  the  decree  of  the  Court 
[Parke,  B.-^The  19th  section  contemplates  that  every 
thing  shall  be  payable  by  the  rule.] 

Tomlinson,  in  reply. — ^There  is  no  other  mode  by  which 
the  plaintiff  could  have  obtained  the  writ,  than  by  ruling 
the  sheriff  to  return  it.  The  fact  of  its  being  on  the 
files  of  the  Court  does  not  make  it  a  record;  it  is  simply 
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preserved  there  as  a  protection  to  the  sheriff.    The  same  E*eh.  of  pua»t 


difficulty  would  have  arisen  had  the  return  been  procured 
by  the  defendant  Williams.  With  respect  to  the  objection  to 
the  replication,  it  must  be  presumed  that  the  rule  setting 
aside  the  writ  is  in  force,  until  the  contrary  is  shewn. 
Then  with  reference  to  the  plea,  in  the  case  put  of  an  at- 
tachment, the  contempt  is  not  in  the  non-payment  of 
money,  but  in  not  performing  the  agreement  to  abide  by 
the  award.  It  never  was  intended  that  the  statute  should 
apply  to  such  a  case  as  the  present,  and  if  it  were  so  held, 
a  party  might  levy  on  the  goods  of  another  though  the 
award  were  bad  on  the  fiace  of  it.  The  statute,  when  it 
speaks  of  judgments,  refers  to  final  judgments ;  this  pro* 
oeeding  is  in  the  nature  of  an  interlocutory  judgment. 
The  construction  contended  for  on  the  other  side  would 
virtually  repeal  the  9  &  10  Will.  8,  c.  15,  s.  2,  which  allows 
a  party  a  whole  term  to  apply  to  set  aside  an  award.  It  is 
dear  that  a  distinction  was  intended  between  money  and 
costs  payable  by  the  order,  and  the  forms  of  writs  settled 
by  the  Judges  adopt  that  distinction. 

Parke,  B. — ^This  is  an  action  of  trespass  for  break* 
ing  and  entering  the  plaintiff's  dwelling-house,  and  seizing 
his  goods  and  chattels.  The  defendants  justify  under  a 
writ  of  fieri  facias.  It  appears  by  the  plea  that  an  action 
was  commenced  by  the  plaintiff  against  the  defendant 
Williams,  which  action,  and  all  matters  in  difference  in  the 
cause,*  were,  by  agreement  in  writing,  referred  to  a  gentle- 
man at  the  bar,  who  was  to  take  an  account  between  the 
parties,  and  all  costs  were  to  be  paid  by  the  party  against 
whom  a  balance  of  accounts  should  appear  by  the  award 
to  be  due.  The  plea  then  alleges,  that  the  arbitrator  pro- 
ceeded with  the  reference,  and  finally  awarded,  that 
upon  the  accounts  referred  to  him,  there  was  a  balance  of 
69/.  i$.  \\d.  due  from  the  plaintiff  to  the  defendant  Wil- 
liams, which  sum,  together  with  the  costs,  charges,  and 


1841. 


956  CASS9  |N   TBI   imGH9Q99|l^ 

Exch,  of  Pkat,  expenses  so  made;  to  abid^  tb^  event  o{  the  ewwrd,  tKe  vr- 
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biti^tor  4¥recte4  to  b^  paid  bj  tjie  plaintiff  to  the  defend? 
Jones  ^t  WiUii^n^  w  a  Certain  day.  It  is^  then  alleged  that  the 
Williams,  agreement  v^  m^de  a  role  of  Court,  and  that  the  costa 
"vrejce  taxed  at  the  sum  of  23d/b  9$.  lid.,  and  without  shew- 
U3ig  ap J  fiyrther  appKcation  tQ  the  Conrt.  The  plea  then 
atate%  thaA  tlpi^e  defeiid^nt  WiHianui  in  hia  own  right,  and 
the  9ther  dofe^^daflta  aib  his  attomiea^  iaaued  a  testatiun. 
|beri  facias,  ^mmaiwUpg  the  sheriff  to  levy  that  sum  upon 
the  goojd^  ai^d  ehatte]3  of  the  plaintiff.  To  this  plea  t^ 
plaintiff  repli^  theit  by  a  rule  of  Conrt  it  was  ordeied 
that  the  writ  of  fieri  fadas  and  all  subsequent  prooeedings 
should  be  set  aside  for  inregukrity,  with  costs.  Then  the 
defendants  rejoin,  that  after  the  making  of  the  role  of 
Court  the  plaintiff  ruled  the  sheriff  to  return  tiie  writ) 
which  the  sheriff  accordtpgly  did,  and  the  same  remaina  of 
reoord.  Ta  this.  vqfiMnder  the  plaintiff  has  demurred,  ai^d 
the  first  question,  xndependsntly  of  the  plea,  is,  whether 
or  not  tha replication  i&good.  It  ia  objected  that  the  re- 
plication merely  states,  that  the  Court  ordered  the  writ  tg^ 
be  set  aside,  but  that  nothing  appears  to  have  been  done 
under  that  order,  and  it  may  in  feet  have  been  aban- 
^ned.  I  tipnk  however  that  the  sepUcatipn  diews  prim4 
fecie  a  good  answer  ta  the  plea.  The  aHegatkm  ia,  ''  that 
by  a  rule  of  the  Court  it  was  ord^^ed,  that  the  said  writ  oi 
fieri  fecias,  and  all  subsequent  proceedings,  should  be  set 
aside  for  irregularity,  with  costs,  to  be  taxed  by  the  Master, 
aa  by  the  rule,  reference  being  thereunto  had,  will  fuHy  ap- 
pear/' It  seems  tome  that  that  is  a  sufficient  allegation 
of  the  existence  of  the  rule  of  Court;  and  consequent)^ 
the  effect  of  it  was  to  set  aside  the  writ  of  fieri  fiicias,  and 
to  prevent  it  firom  being  any  longer  a  justification  to  the 
defendant  (the  plaintiff  in  that  action)  or  his  attorney, 
though  it  wx)ttld.  by  law  be  nevertheless  a  justification  to 
the.  sheriff  and  all  persona,  acting  under  him.  It  appears  to 
me,  therofore,  that  the  sepUcatiou  is  good.    Then  oomea 
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the  rc3Qi:wlfir>  wUch  k  pleaded  by  wiq?  of  estoppel,  and  the  ^Scek.  4  Pf^» 

ffaertien  aruea  vJiether  or  not  this  is  a  good  rcgoinder.  It 

ia  contended,  that  the  plaintiff  is  by  his  onm  act  estopped 

from  saying  that  this  is  not  a  good  writ,  and  it  ia  argued 

that  a  writ  cannot  at  the  same  time  be  both  good  and  bad. 

But  I  thank  that  the  plaintiff  is  Qot  estopped  from  shewing 

that  the  wzit  was  set  aside;  and  i  am  alsa  of  opinion  that  a 

writ  may  he  at  oaoe  a  good  writ  for  some  purposes,  thoogh 

^  bad  writ  Sub  oftheira;  that  is  to  say,  a  writ  set  aside  fax 

inregidarity  may  be  good  as  to  the  sheriff  and  all  persons 

acting  under  him,  andbadastothepersonswhosneditoat* 

What,  then,  does  the  set  of  the  plaintiff,  in  ruling  the  sheriff 

to  letnmthe  writ,  amoantto?   It  amounta  simply  to  this  i 

that  though  the  writ  may  be  Toid  far  some  purposes,  yet 

the  pkuntiff  ipiay,  if  he  desire  it,  make  use  of  it  for  othoraL 

Tdr^  instance^  he  may  wish  to  question  the  propriety  of  the 

sheriff's  eharges  for  executing  it,  and  may  have  rded  him 

toreturait,  inorder  togvoui^dana^licationtotheConrt, 

09  perhaps  to  bring  an  actum  for  extc^Ttiqn.    It  is  enough 

tp  say>  that  he  may  make  some  nse-of  a  void  writ. 

The  next  question  i%  whether  it  makes  any  difference 
that  the  writ  is  filed  of  reoosd.  I  think  not ;  the  filing  of 
record  ia  not  the  act  of  the  party,  bnt  it  is  the  mode  in 
which  the  sheriff  nmkes  his  return.  He  returns  the  writ, 
into  thapropet  office,  where  it  is  filed  of  record  as  a  matter 
of  course.  The  filing  of  record  does  not  affirm  the  exist* 
enee  of  a  void  writ;  and  consequently  the  rejoinder  is  bad.. 

With  respect  to  the  plea,  I  do  not  wish  to  be  undemtood 
as  intimating  any  doubt  as  to  the  propriety  of  the  decision, 
of  the.  Court  of  Queen's  Bench  in  the  case  of  Jomes^  y. 
WU&am»s  for  I  entirely  concur  in  that  dBcision«  Sven  if 
this  replication  were  bad  and  the  rejoinder  good,  the.ut» 
most  effect  of  those  pleadings  would  be  to,  admit  that  these 
waa  a gpodwrjit;  but  allowing  that  to  be  the  case,  the 
party  iqsoing  it  cannot  justify  under  it,  without  shewing  a. 
valid^idgpnent  to  support  it    Thea  upon  the  face  of  tins 
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Breh,  rf  PUat,  plea  (supposing  the  decision  of  the  Court  of  Queen's  Bench 
'  ^  to  be  correct,  which  I  think  it  is,)  it  appears  that  a  writ  of 
Jones  fi^n  fifiudas  issued  without  any  authority  to  warrant  it.  The 
Williams.  18th  section  of  the  1  &  2  Vict.  c.  110,  enacts,  "  that  all 
decrees  and  orders  of  courts  of  equity,  and  all  rules  of 
courts  of  common  law,  &c.,  whereby  any  sum  of  money^  or 
any  costs,  charges,  or  expenses,  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior 
courts  of  common  law.''  Then  the  19th  section  provides, 
''that  no  judgment  of  any  of  the  said  superior  courts,  nor 
any  decree  or  order  of  any  court  of  equity,  nor  any  rule 
of  a  court  of  common  law,  &c.,  shall  affect  any  lands, 
tenements,  or  hereditaments,  as  to  purchasers,  mortgagees, 
or  creditors,  unless  a  memorandum  or  minute,  containing 
the  name  and  place  of  abode,  &c.;  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  and  the  court 
and  title  of  the  cause  and  matter  in  which  such  judgment, 
decree,  order,  or  rule  shall  have  been  obtained  or  made,  and 
the  date  of  such  judgment,  decree,  order,  or  rule,  and  the 
amount  of  the  debt,  damages,  and  costs,  or  monies  thereby 
recovered  or  ordered  to  be  paid,  shall  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas,  Sec."  It  seems  to  me, 
that  according  to  the  proper  construction  of  the  act,  it  does 
not  apply  to  any  costs,  charges,  or  expenses,  except  those 
which  are  ordered  by  the  Court  to  be  paid,  and  that  it  does 
not  embrace  cases  in  which  something  is  necessary  to  be 
done  in  order  to  give  the  party  a  title  to  the  money,  but 
includes  those  only  in  which  the  obligation  to  pay  the  mo- 
ney appears  on  the  face  of  the  judgment,  decree,  or  order. 
But  then  it  is  argued,  that  where  the  Court  orders  the 
payment  of  costs,  something  must  be  done  in  order  to 
ascertain  their  amount  before  execution  can  issue.  No 
doubt  that  is  so;  but  then  costs  are  not  liable  to  the 
same  observation  as  money,  as  they  stand  upon  a  peculiar 
footing.  When  the  legislature  mentions  ''  money,  costs, 
charges,  and    expenses,"  it    means    money   decreed    or 
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ordered  to  be  paid^  together  with  the  oosts^  chan^es^  and  E^ek,  of  PUat^ 

expenses,  to  be  ascertained  in  the  nsnal  way  by  the  officer 

of  the  Conrt.     That  point,  indeed,  it  is  nnnecessaiy  to 

decide ;  but  I  am  of  opinion,  that  with  respect  to  costs,  it 

is  enough  if  they  are  ascertained  by  the  officer  of  the 

Court,  and  that  it  is  not  necessary  that  there  should  be 

any  order  to  pay  after  they  are  taxed  by  the  officer. 

Aldebson,  B. — I  am  of  the  same  opinion ;  but  shall  only 
say  a  few  words  as  to  the  yaUdity  of  the  plea,  which  I  think 
bad,  for  the  reasons  given  by  my  Brother  Parke.  The  true 
construction  has  been  put  upon  the  statute  by  the  Court  of 
Queen's  Bench,  in  the  case  of  Jones  y.  fFUUama.  With 
regard  to  the  costs,  charges,  and  expenses,  it  seems  to  me 
that  they  may  be  ascertained  by  the  officer  of  the  Court, 
though  not  specifically  mentioned  in  the  rule  of  Court.  AU 
that  is  required  is,  that  if  the  Court  shall  order  a  sum  of 
money  to  be  paid,  and  if  it  also  order  costs,  that  means  the 
costs  ascertained  by  the  officer  of  the  Court.  Independently 
of  the  words  of  the  act,  which  especially  refer  to  costs, 
changes,  and  expenses,  it  seems  to  me  that  the  Court  may 
very  well  put  such  a  construction  upon  the  act  as  to  include 
costs,  where  there  is  an  order  for  the  payment  of  a  specific 
sum.  But  in  the  case  of  an  award,  it  would  be  monstrous  to 
say  that  any  simi  of  money  is  payable  under  the  order  of  the 
Court.  The  order  of  the  Court  there  is,  that  the  party  do  sub- 
mit to  the  arbitration  of  A.  B.,  and  unless  you  incorporate 
the  award  (which  ii  an  act  long  subsequent)  with  the  rule 
of  Court,  it  would  be  making  the  Court  order  the  payment  of 
a  sum  of  money,  the  propriety  of  which  depends  on  the 
judgment  of  a  third  party,  and  of  which  the  Court  knows 
nothing.  If  such  were  the  law,  the  Court  might  commit 
the  greatest  injustice.  Suppose  a  submission  to  arbitra- 
tion, and  an  award  in  Trinity  Term;  in  the  vacation  a  writ 
of  capias  ad  satisfaciendum  might  issue,  and  is  the  party  to 
remain  in  custody  the  whole  of  the  vacation  up  to  Mi- 
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jBcdL  of  PUoi^  olMnelmiw  Tenn,  faefoce  he  casi;  ap^y  to  set  aside  aa  award 
1841  **  • 

*  ^    wfaidi  may  hsTe  beea  most  improfezitjr  Bsade  agaixist  hkn? 

joMss       The  somder  rule  is  this,  that  no  execution  shonM  iuue 

WiuLLUfg.    until  the  Coort  has  aseertained  for  itsdl  the  piopne^  of 

the  ttivazd,  and  has  made  aa  order  for  the  payment  of  the 

money  awarded. 

Gurnet,  B.,  concurred. 

Bm.we,  B. — ^I  am  of  the  same  opinibB.  The  ferms  of 
writs  settled  by  the  Lord  ChanedObr,  in  pufsoaittce  of  the: 
1  &  2  Yict.  c.  110,  affioffd  a  strong  amdogy  to  guide  ua  in 
Qoming  tea  correct  coBchiaon»  In  the  present  ease,,  that 
statute  for  the  first  time  ga^e  the  effbct  of  a  judgment  te 
an  order  of  a  court,  of  eqmty  for  the  payment  of  mon^r. 
Let  us  them  see  what  was>  done  by  the  Court  of  ChsoMery 
fiir  the  porpose  of  enforcing  its  decrees  by  common  law 
procem.  It  is  ordered,  ''that  every  peraoA  to  whom^  in 
any  csnse  or  matter  pending  in  that  Court,  any  sum  of 
mon^,  or  any  costs,^  have  been  ordered  to  be  paid,  shall, 
after  the  lapse  of  one  montk&om  the  time  when  such  order 
for  payment  was  duly  passed  and  entered,  be  entitled  by 
his.  derk  in  Genart  to  sue  out  one  or  more  writs  of  fieri 
fineias,  or  writ  oor  writs  of  elegit,  of  the  fiunu  thereinafter 
stated)  or  as  near  thereto  as  the  cinenmatanoes  of  the  case 
may  requiae/'  There  are  then  given  the  forms  of  five 
difBorent  writs  of  fieri  fiusias,  and  four  of  elii^  (a).  The 
first  is  a  writ  of  fieri  fodas,  on  a  decree  or  order  of  the 
Court  for  the  pvfment  of  money.  The  second  is  on  a  de- 
cree or  order  of  the  Court  for  the  payment  of  money  and 
interest.  The  third  is  on  a  decree  or  ordto  of  the  Court 
for  the  payment  of  money  and  costs.  The  fourth  is  on  a 
decree,  or  order  of  the  Court  for  the  payment  of  money; 
interest^  and  costsi.    The  fifth  is  on  a  decree.or  order  of 

(a)  See  the  Formiy  1  Beavan,  51. 
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the  Court  for  the  payment  of  costs  only.  Then  follow  SttdL  tf  puom, 
sunilar  forms  of  writs  of  elegit.  According  to  all  these  ^  _** 
writs,  it  is  assumed  that'  the  amonnt  payable  is  previously 
ascertained  by  the  decree  or  order  of  the  Court  That 
appears  to  me  to  make  the  distinction  pointed  out  by  my 
Brothers  Parke  and  Alderson ;  viz.,  that  the  statute  hay- 
ing provided  that  a  writ  may  be  issued  upon  an  order  for 
the  payment  of  money  and  costs,  it  may  still  issue  for  costs 
when  taxed  by  the  officer;  but  that  such  execution  cannot 
possibly  extend  to  the  payment  of  any  money  which  has  not 
in  terms  been  ascertained  by  the  decree  or  order.  The 
writs  to  which  I  have  referred  were  framed  upon  great  de- 
liberation, and  if  there  were  any  case  in  which  the  order  fw 
the  performance  of  an  award  could  be  within  the  statute, 
it  is  most  probable  that  a  vmt  for  that  purpose  would  be 
found  amongst  the  forms  given  by  the  Court  of  Chancery. 

Judgment  for  the  plaintiff  (a). 
(a)  See  Gibbt  v.  Pike,  ante,  228;  Rickardi  v.  Patteson,  ante,  311. 
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Smith  o.  Aokins  and  Another. 

Mat,  13.        rp 

Tretpau  for  1 BESPASS  for  breaking  and  entering  a  certain  dwell- 
enterin^a^"  ing-honsc  and  garden  of  the  plaintiff,  and  making  a  noise 
^rA^?"**^tiff    *"^^  disturbance  therein,  and  pulling  down  and  remoying 

andeTicdnghim 
therefrom,  &c. 

Plea,  that  before  and  at  the  said  time  when  &&,  the  MarqaU  of  H.  was  leised  of  and  in  the  laid 
dwelling-house  in  his  demesne  as  of  fee,  and  being  so  seised,  he,  before  the  said  times  whenftc, 
to  wit,  on  &C.,  demised  the  same  to  the  then  churchwarden  and  overseers  of  the  poor  of  the 
parish  of  A.,  and  their  successors,  to  hold  to  them  and  their  successors  for  and  on  behalf  of  the 
parish  for  one  whole  year,  and  so  on  from  year  to  year,  &c. ;  by  virtue  of  which  demise  the  then 
churchwarden  and  overseers  entered  and  became  possessed,  and  the  churchwarden  and  overseen 
and  their  successors  for  the  timoi  being  have  been  thenceforth  by  virtue  of  the  premises,  and  of 
the  statute  in  such  case  made  and  provided,  possessed  of  and  in  the  said  term,  &c. ;  that  after- 
wards, and  before  the  said  times  when  ftc,  to  wit,  on  &c.,  the  said  dwelling-house  then  being 
vested  in  the  churchwarden  and  overseers  on  behalf  of  the  parish,  and  then  being  a  tenement 
provided  at  the  charge  of  the  parish  for  the  habitation  of  the  poor  thereof,  one  M.  S.,  then  being 
a  poor  person,  had  been  permitted  by  the  churchwarden  and  overseers  for  the  time  being  to 
occupy  the  ssid  tenement,  and  from  thence  until  and  at  the  time  of  making  the  complaint 
thereinafter  mentioned,  remained  in  possession  thereof,  and  kad  r^uaed  tmd  megleeUd  to  quit 
the  tame,  and  deliver  up  possession  to  the  churchwarden  and  overseers  of  the  poor  of  the  said 
parish,  within  one  month  after  a  certain  notice  and  demand  in  writing  for  that  purpose,  signed 
by  the  churchwarden  and  overseers  of  the  poor  of  the  said  parish,  which  had  before  then  been 
delivered  to  the  said  M.  S.,  the  then  said  M.  S.  being  and  continuing  in  such  occupation  under 
and  by  virtue  of  the  said  permission  at  the  time  of  such  delivery. 

The  plea  then  stated  the  preferring  of  an  information  by  one  of  the  overseers  against  M,  S. 
before  a  justice  pursuant  to  the  statute,  the  issuing  of  a  summons  thereon,  the  delivery  of 
the  summons  to  M.  S.  seven  days  before  the  day  appointed  for  the  hearing,  the  neglect  of 
M.  S.  to  appear,  and  averred  that  upon  proof  of  the  delivery  of  the  summons,  the  justices  pro- 
ceeded to  determine  the  matter  of  complaint,  and  adjudged  the  same  to  be  true ;  it  then  alleged 
the  issuing  of  a  warrant  to  cause  possession  of  the  premises  to  be  delivered  to  the  churchwar- 
den and  overseers,  pursuant  to  stat  £9  Geo.  3,  c.  12,  which  was  delivered  to  the  defendant 
A.  to  be  executed ;  by  virtue  of  which,  in  order  to  deliver  peaceable  and  quiet  possession 
thereof  to  the  said  churchwarden,  &c.,  he  the  defendant  A.,  and  the  other  defendant  as  his 
servant  and  by  his  command,  afterwards  and  within  a  reasonable  time  after  the  abjudication, 
and  after  the  delivery  of  the  said  warrant,  to  wit,  at  the  time  in  the  introductory  part  of  the 
plea  mentioned,  the  same  being  in  the  day-time,  broke  and  entered  the  said  dwelling-house ;  and 
because  the  plaintiff  and  his  family  were  then  occupying  the  same,  the  plaintiff  clatim'ii^  Mmc 
title  thereto  under  colour  of  a  certain  charter  of  demise,  pretended  to  be  thereof  made  to  him 
by  the  said  M.  S.  for  the  term  of  his  natural  life,  ifier  her  aaid  rrf'uedl  and  neglect,  whereas 
nothing  passed  thereby,  and  although  the  plaintiff  and  his  family  were  then  requested  so  to 
do,  reftised  to  depart  and  go  out  of  the  said  tenement,  the  defendants  then  gently  ^ected, 
expelled,  put  out  and  removed  the  plaintiff  and  his  family  from  the  said  tenement,  for  the 
purpose  of  delivering  the  peaceable  and  quiet  possession  thereof  to  the  said  churchwarden  and 
overseers,  fire. : — and  so  justified  the  trespasses  complained  o£ — Held,  on  special  demurrer,  first, 
that  the  seisin  in  fee  of  the  Marquis  of  H.,  at  the  time  of  the  demise  to  the  churchwarden  and 
overseers,  was  sufficiently  averred. 

Secondly,  that  the  churchwarens  and  overseers  are  not,  by  59  Geo.  8,  c.  12,  s.  17,  made  a 
complete  body  corporate,  but  are  only  empowered  "  to  accept,  take,  and  hold  in  the  nature  of 
a  body  corporate,"  and  therefore  that  it  was  not  necessary  to  shew  the  accepUnce  of  the  demise 
by  an  instrument  under  a  common  seal. 

Thirdly,  that  it  was  no  objection  that  the  names  of  the  then  churchwardens  and  overseers  were 
not  mentioned,  as  the  grant  would  be  good  by  the  name  of  office  to  the  then  individual  officers. 

Fourthly,  that  the  express  colour  given  by  the  plea,  by  the  averment  of  the  charter  of 
demise,  was  sufficient ;  for  that  it  gave  a  colour  of  title,  though  it  was  a  bad  one. 


EA8TRR    VACATION,    4  VICT.  868 

certain  fixtures^  and  trampling  npon^  uprooting,  and  sever-  Exch,  »/  Piea», 
ing  certain  carrots,  &c.,  and  ejecting  and  expelling  the  '  ^ 

plaintiff  firom  the  possession  of  the  house,  and  keeping        Smith 
him  so  expelled,  and  taking  his  goods,  &c.  Adkins. 

Plea. — ^That  before  and  at  the  said  times  when  &c.,  the 
Right  Hon.  Francis  Charles  Ingram  Seymour  Conway, 
Marquis  of  Hertford,  was  seised  of  and  in  the  said  dwell- 
ing-house and  garden,  with  the  appurtenances,  in  which  &c. 
in  the  declaration  mentioned,  in  his  demesne  as  of  fee;  and 
being  so  seised,  he  the  said  marquis,  before  the  said  times 
when  kc.y  to  wit,  on  the  1st  day  of  January,  a.  d.  1887, 
demised  the  said  dwelling-house  and  garden,  with  the  ap- 
purtenances, in  which  &c.,  to  the  then  churchwarden  and 
overseers  of  the  poor  of  the  parish  of  Arrow,  to  have  and  to 
hold  the  same  to  the  then  churchwarden  and  overseers  of 
the  poor  of  the  said  parish  and  their  successors,  for  and  on 
behalf  of  the  said  parish,  for  one  whole  year  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  and  so 
on  from  year  to  year,  as  long  as  they  the  said  marquis  and 
the  churchwarden  and  overseers  of  the  poor  of  the  said 
parish  for  the  time  being  should  respectively  please;  by 
virtue  of  which  said  demise,  the  then  churchwarden  and 
overseers  of  the  poor  of  the  said  parish,  afterwards,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  entered  into  and  upon  the  said  dwelling- 
house  and  garden,  with  the  appurtenances,  in  which  &c., 
and  became  and  were  possessed  thereof;  and  the  church- 
warden and  overseers  of  the  poor  of  the  said  parish  and 
their  successors  have  been  thenceforth,  by  virtue  of  the 
premises,  and  of  the  statute  in  such  case  made  and  pro- 
vided, possessed  of  and  in  the  said  term  and  tenancy  and 
interest  of  and  in  the  said  dwelling-house  and  garden, 
with  the  appurtenances,  in  which  &c.,  for  and  on  behalf  of 
the  said  parish,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided;  and  that  afterwards,  and  be- 
fore the  said  times  when  &c.,  to  wit,  on  the  Ist  day  of 
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'  with  the  appurtenances,  in  Which  ftc.,  then  being  Tested  in 
the  chorchwarden  and  OTerseers  of  the  poor  ct  the  said 
parish  as  aforesaid,  on  behalf  of  the  said  parish,  and  then 
being  a  tenement,  provided  at  the  charge  of  the  said  parish, 
for  the  habitations  of  the  poor  thereof,  toe  Maiy  Smith, 
then  being  a  poor  person,  had  been  then  permitted  by  the 
chnrchwarden  and  orerseers  of  the  said  parish  for  the  time 
being  to  occupy  the  said  tenement  in  which  ftc.,  and  from 
thence  until  and  at  the  time  of  making  the  complaint  here- 
inafter mentioned,  remained  in  possession  thereof,  and  had 
refused  and  neglected  to  quit  the  same,  and  deliyer  up 
possession  thereof  to  the  churchwarden  and  overseers  of 
the  poor  of  the  said  parish  within  one  month  after  a  cer- 
tain notice  and  demand  in  writing  for  that  purpose,  signed 
by  the  churchwarden  and  overseers  of  the  poor  of  the  said 
parish,  which  had  before  then,  to  wit,  on  thb  11th  day  of 
June,  in  the  year  aforesaid,  been  delivered  to  the  said 
Mary  Smith,  the  said  Mary  Smith  then  being  and  conti- 
nuing in  such  occupation  and  possession  under  and  by  vir- 
tue of  the  said  permission  at  the  time  of  such  deUvety, 
and  since  the  delivery  of  which  upwards  of  one  month  at 
that  time  had  expired,  whereupon  one  Joseph  Bayeand, 
then  being  one  of  the  overseers  of  the  poor  Of  the  said 
parish  as  aforesaid,  to  wit,  on  the  19th  day  of  July,  in  the 
year  aforesaid,  according  to  the  form  of  the  rtatute  in  such 
case  made  and  provided,  duly  preferred  an  information 
and  complaint  upon  oath  against  the  said  Mary  Smith,  of 
the  premises  aforesaid,  before  the  Rev.  Francis  Palmer, 
clerk,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  sidd  county  of  Warwick,  and  thereupon  afterwurds,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  the  said  Rev. 
Francis  Palmer,  as  such  justice  as  aforesaid,  according  to 
the  forms  of  the  statute  in  such  case  made  and  provided, 
duly  issued  his  summons  under  his  hand  and  seal  to  the 
said  Mary  Smithy  and  thereby  then  required  the  said 
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Mary  Smith  personally  to  appear  before  him  the  said  Exeh,  of  puast 
Rev.  Francis  Palmer^  and  such  other  of  Her  Majesty's  ^  ^  ^ 
jostices  of  the  peace  as  should  be  present  at  the  Swan  Smith 
Hotels  in  Alcesterj  in  the  said  county  of  Warwick,  on  Adkins. 
Monday,  the  22nd  day  of  July  then  next  ensuing,  then 
to  answer  the  premises,  and  then  caused  the  said  summons 
to  be  delivered  to  the  said  Mary  Smith,  upwards  of  seven 
days  before  the  said  22nd  day  of  July  in  the  said  summons 
mentioned,  to  wit,  on  the  said  18th  day  of  July  in  the 
year  aforesaid ;  and  thereupon  afterwards,  to  wit,  on  the 
said  22nd  day  of  July,  at  the  said  Swan  Hotel  in  Alcester, 
in  the  county  of  Warwick  aforesaid,  the  said  Mary  Smith, 
having  been  duly  summoned  to  appear  before  the  said  jus* 
tices  as  aforesaid,  then  neglected  to  appear  before  the  said 
justices,  that  is  to  say,  before  the  said  Reverend  Francis 
Palmer  and  the  Reverend  Elias  Webb,  clerk,  two  of  Her 
Majesty's  justices  then  present,  and  it  was  then  proved  on 
oath  before  the  said  justices,  that  the  said  summons  had 
been  delivered  to  the  said  Mary  Smith  as  aforesaid,  and 
thereupon  the  said  justices  did  proceed  to  hear  and  de- 
termine the  matter  of  the  said  complaint,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
did  find  and  adjudge  the  same  to  be  true,  and  thereupon 
the  said  Reverend  Francis  Palmer,  and  the  said  Reverend 
Elias  Webb,  clerk,  so  being  such  justices  for  the  coimty  of 
Warwick  aforesaid,  afterwards,  and  before  the  said  times 
when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided,  duly  made  and  issued  their  certain  warrant  under 
their  hands  and  seals,  directed  to  the  constable  of  the  parish 
of  Arrow,  in  the  said  county  of  Warwick,  and  to  all  other 
peace  officers  within  the  same  county,  and  then  charged 
and  commanded  them,  and  every  of  them,  that  they  should 
without  delay  go  to,  and  cause  possession  of  the  premises 
in  question,  being  the  said  tenement  in  which  &c.,  in  the 
said  declaration  mentioned,  to  be  delivered  to  the  church* 

VOL.  VIII.  B  B  M.  w. 
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Exeh.  of  PUiu,  wardens  and  overseers  of  the  said  parish  of  Arrow,  or  some 
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or  one  of  them^  pursuant  to  and  in  compliance  with  the 

directions  of  an  act  of  Parliament  passed  in  the  59th  year 
of  the  reign  of  King  George  the  3rd,  intituled^  '^  An  Act  to 
amend  the  Laws  for  the  Belief  of  the  Poor/'  which  said 
warrant  afterwards,  and  before  the  said  time  when  Sec.,  to 
wit,  on  the  same  day  and  year,  was  delivered  to  the  defend- 
ant William  Adkins,  who  then,  and  at  the  time  of  the 
making  of  the  said  warrant,  and  from  thence  until  and 
at  the  said  times  when  Sec.,  was  constable  of  the  said 
parish  of  Arrow,  in  due  form  of  law  to  be  executed :  by 
virtue  of  which  warrant  he  the  said  William  Adkins,  so 
being  such  constable  as  aforesaid,  in  order  to  deliver  the 
peaceable  and  quiet  possession  thereof  to  the  said  church- 
wardens and  overseers  of  the  said  parish,  and  the  other 
defendant  William  Blackband,  as  the  servant  and  by  the 
command  of  the  said  William  Adkins,  and  aiding  and  as- 
sisting him  as  constable,  afterwards  and  within  a  reason- 
able time  after  the  said  finding  and  adjudication,  and  after 
the  making  and  delivery  of  the  said  warrant,  to  wit,  at 
the  said  time  in  the  introductory  part  of  this  plea  men- 
tioned, and  when  &c.,  the  same  being  in  the  day-time,  broke 
and  entered  into  the  said  dwelling-house  and  garden,  with 
the  appurtenances,  in  which  &c.,  in  the  said  declaration 
mentioned;  and  because  the  plaintiff  and  his  fiemiily,  who 
were  then  occupying  the  said  tenement  as  in  the  declara- 
tion mentioned,  the  plaintiff  claimifig  some  title  thereto 
under  colour  of  a  certain  charter  of  demise,  pretended  to  be 
thereof  made  to  him  by  the  said  Mary  Smith  for  the  term 
of  his  natural  life,  after  her  said  refusal  and  mglect,  whereas 
nothing  passed  thereby;  and  although  the  plaintiff  and  his 
family  were  then  requested  so  to  do,  refused  to  depart  and 
go  out  of  the  said  tenement,  the  defendants  then  gently 
ejected,  expelled,  put  out,  and  removed  the  said  plaintiff 
and  his  family  from  the  said  tenement  in  the  said  declara- 
tion mentioned,  for  the  purpose  of  delivering  the  peaceable 
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and  qniet  possession  thereof  to  the  churchwardens  and  fi«*-  *^  P^^» 
overseers  of  the  said  parish : — and  so  justified  the  tres- 
passes complained  of. 

Special  demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  stated  for  argument  on 
the  part  of  the  plaintiff : — ^That  it  does  not  appear  in  the 
said  plea  with  sufficient  distinctness,  that  the  Marquis  of 
Hertford  was  seised  of  the  messuage  &c.  at  the  time  of 
the  demise  to  the  churchwardens  and  overseers,  or  that 
the  demise  was  by  deed,  or  accepted  by  the  church- 
wardens and  overseers  by  deed  under  their  seal:  and  that 
it  appears  in  the  plea  that  the  demise  was  granted  more 
than  a  year  before  the  times  when  &c.,  when  the  demise 
was  only  for  one  whole  year,  and  that  no  tenancy  could  b6 
implied  in  the  succeeding  churchwardens  and  overseers, 
after  the  expiration  of  the  first  year,  but  the  party  in  ac- 
tual possession  would  become  tenant  at  will  to  the  said 
marquis  :  and  that  the  names  of  the  persons  to  whom  the 
marquis  demised  should  have  been  set  forth,  and  the  names 
of  the  persons  who  entered  under  the  demise  should  have 
been  stated,  and  the  names  of  the  persons  by  whom  Mary 
Smith  was  permitted  to  occupy  should  have  been  stated, 
and  of  the  persons  by  whom  the  notice  and  demand  was 
signed,  and  of  the  persons  to  whom  the  possession  was  or- 
dered to  be  given:  and  that  it  is  not  positively  stated  that 
notice  and  demand  in  writing  to  deliver  up  possession  was 
delivered  to  the  said  Mary  Smith;  and  that  it  does  not 
appear  that  the  persons  who  signed  tlie  said  notice  were 
churchwardens  and  overseers  at  the  time  the  notice  and 
demand  were  signed ;  nor  how  or  in  what  manner  Mary 
Smith  was  permitted  to  occupy,  or  what  was  the  nature  of 
the  tenancy,  or  under  whom  and  when  it  commenced;  and 
that  it  does  not  appear  that  Mary  Smith  was  a  person  who 
could  be  turned  out  of  possession  according  to  the  statute; 
nor  that  Mary  Smith  had  refused  to  give  up  possession  one 
month  after  notice;  nor  that  the  justices  in  the  plea  men- 
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£jcA.  of  PUas,  all  buildings^  lands^  and  hereditaments  belonging  to  the 
parish.  Besides,  it  was  incumbent  on  these  defendants 
to  make  out  a  title,  by  shewing  distinctly  in  the  plea  that 
a  right  existed  in  them.  [Parfc,  B. — ^The  first  objection 
cannot  be  supported.  As  to  the  remaining  points,  we  will 
take  time  to  consider  our  judgment.] 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — On  the  argument  of  the  demurrer  to  the 
plea  in  this  case,  Mr.  Petersdorff  took  several  objections. 
The  first,  that  the  seisin  in  fee  of  the  Marquis  of  Hertford, 
at  the  time  of  the  demise  to  the  churchwardens  and  over- 
seers of  the  poor,  was  not  averred,  was  overruled  by  the 
Court.  A  second  was,  that  the  churchwardens  and  over- 
seers did  not  accept  the  demise  by  some  instrument  under 
a  common  seal.  We  think  that  the  answer  to  this  objec- 
tion is,  that  they  are  not  made  by  the  act,  59  Geo.  3,  c.  12, 
s.  17,  a  complete  body  corporate,  but  they  are  only  em- 
powered "  to  accept,  take,  and  hold,  in  the  nature  of  a 
body  corporate.'*  The  use  of  these  terms,  and  the  circum- 
stance that  no  corporate  name  is  given  to  them,  but  that 
all  actions  and  suits  are  to  be  instituted  in  the  natural 
names  of  the  individuals,  with  the  addition  of  their  name 
of  oiSice,  appear  to  indicate  the  intention  of  the  legislature 
to  provide  for  the  due  care  of  the  parochial  property,  by 
vesting  it  in  the  churchwardens  and  overseers  for  the  time 
being,  by  what  Lord  EUenbcraugh  terms  a  species  of  par- 
liamentary succession,  {Johnson  v.  Hodgson  {a),)  without 
constituting  them  a  proper  body  corporate,  with  all  the  legal 
incidents  and  restrictions  belonging  to  such  a  body  by  the 
common  law.  It  appears  to  us  that  the  demise  to  the  church- 
wardens and  overseers  was  sufficient  to  vest  the  property 

(a)  H  EmI,  38. 
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in  them  on  behalf  of  the  parish,  by  their  assent  and  entry,  B*ck.  </  Pteas, 

1841. 


without  any  acceptance  by  them  by  an  instrument  under 
the  common  seal  of  the  supposed  corporation,  as  might  Smith 
have  been  necessary  in  the  case  of  a  proper  corporation,  Aokins. 
according  to  the  rules  of  the  common  law :  Predyman  v. 
Wodry  (a).  Und^r  this  head,  another  objection  is  stated 
in  the  special  demurrer,  which  was  not  insisted  upon  on  the 
argument,  namely,  that  the  names  of  the  then  churchwar*- 
dens  and  overseers  are  not  mentioned;  but  the  grant  would 
be  good,  by  the  name  of  office,  to  those  individual  officers, 
which  would  be  a  sufficient  designation ;  Com.  Dig.,  Ca- 
pacity, (B.  4),  Grant,  (A.  2);  though,  when  they  sue  or  are 
sued,  their  individual  names  must  be  used,  by  the  59 
Geo.  8. 

The  only  remaining  objection  necessary  to  be  noticed 
is,  that  the  express  colour  is  bad;  colour  is  given  in  the 
usual  mode  by  the  averment  of  a  charter  of  demise,  by 
which  nothing  passed.  It  is  contended,  that  as  this  is 
averred  to  have  been  after  the  refusal  and  neglect  of  Mary 
Smith,  the  person  in  possession,  to  deliver  up  the  house, 
the  supposed  charter  of  demist  is  altogether  void,  and  gives 
no  colour  of  title.  But  that  objection  is  unfounded ;  it  does 
give  a  colour  of  title,  though  it  is  in  reality  a  bad  one,  as 
colour  by  charter  of  demise  for  life  without  livery  always  is. 
The  judgment  is  therefore  for  the  defendants. 

Judgment  for  the  defendants, 
(a)  Cro.  Jac.  IIO. 
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Bxeh.  of  Pleas, 
1841. 

PiCRFORD  and  Another  v.  The  Grand  Junction 

Railway  Company. 
Affly  13.        p 
A  declaration      \^ASE. — The  declaration  stated,  that  whereas  the  de- 

agidMt  a  com-  fcndants,  before  and  at  the  time  hereinafter  mentioned, 
"fusiT'^to^rr'  ^  ^*>  ^^  *^^  ^*^  November,  1840,  were  common  carriers 
goods,  averred    of  goods  and  chattels  for  hire,  from  Birmingham,  in  the 

that  the  plain-  j^     j.^^        .i^-»--        i.         -xi  ^       i.x 

tiff  "  was  ready  county  of  Warwick,  to  Manchester,  in  the  connty  of  Lan- 
and  then  offer,  ^^^^h  ^^^  ^^  Manchester  aforesaid  to  Birmingham 
ed  to  pay  to       aforesaid,  and  thereupon  heretofore,  to  wit,  on  the  said 

the  defendant  '  *^  '  ' 

■ttch  turn  of  24th  November,  1840,  the  plaintiffs  caused  to  be  tendered 

defendant  was  ^^  ^^^  defendants,  they  being  such  common  carriers  as 

to?eceiTe  for*^  aforcsaid,  to  wit,  at  a  certain  place  in  Birmingham  afore- 

the  receipt,  car-  said,  being  the  place  by  them  then  used  in  the  way  of  their 

riage,  and  con-  . ,  ,       .  .  «        «  •  «  i 

▼eyance  of  the  Said  busiucss  as  common  earners,  for  the  receipt  of  parcels 
^tf^f on^speciai  ^^^  goods  to  be  by  them  carried  and  conveyed  as  such 
demurrer,  that    commou  Carriers  as  aforesaid,  a  certain  parcel  of  goods  of 

the  averment  .      ,  ^  '  ... 

was  sufficient,  the  plaintiffs,  to  wit,  a  hamper  containing  divers  goods 
not  necessary  to  ^^^^  ^^  grest  valuc,  to  wit,  of  the  valuc  of  £100;  and 
?cnL*r"ofmo-  ^^^^  requested  the  defendants  to  receive,  and  to  carry  and 
ney  for  the  car-  couvcy  the  samc  from  Birmingham  aforesaid  to  Manches- 
ter aforesaid ;  and  the  defendants  then  had  ample  conve- 
nience for  receiving  and  carrying  and  conveying  the  same 
according  to  the  said  requirement  of  the  plaintiffs  in  that 
behalf;  and  the  plaintiffs  were  then  ready  and  willing, 
and  then  offered  to  pay  to  the  defendants,  such  sum  of 
money  as  the  defendants  were  legally  entitled  to  receive  for 
the  receipt  and  carriage  and  conveyance  of  the  said  parcel, 
and  all  other  charges  whatsoever  which  the  defendants 
were  then  authorized  or  in  anywise  entitled  to  make  or 
receive  for  the  receipt,  carriage,  and  conveyance  of  the  said 
parcel  from  Birmingham  aforesaid  to  Manchester  afore- 
said, to  wit,  the  sum  of  £2 ;  and  the  defendants  then  had 
notice  of  the  premises :  yet  the  defendants,  not  regarding 
their  duty  as  such  common  carriers  as  aforesaid,  but  con- 
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triving  and  wrongfully  and  unjustly  intending  to  injure  the  Exek,  rf  Phot, 
plaintiffs^  though  they  did  receive  as  aforesaid,  and  carry 
and  convey,  the  goods  of  divers  other  persons  on  that  occa- 
sion from  Birmingham  aforesaid  to  Manchester  aforesaid, 
did  not  nor  would,  at  the  said  time  when  they  were  so 
requested  as  aforesaid,  or  at  any  time  afterwards,  receive 
the  said  parcel,  or  carry  or  convey  the  same  from  Birming- 
ham aforesaid  to  Manchester  aforesaid,  but  wholly  ne- 
glected and  refused  so  to  do,  though  they  might  and 
could,  and  ought  as  such  carriers  to  have  received  and 
carried  and  conveyed  the  same  as  aforesaid  j  whereby  the 
plaintiffs  were  then  forced  and  obliged  to  carry  and  convey 
the  said  parcel  from  Birmingham  aforesaid  to  Manchester 
aforesaid,  with  great  labour,  cost,  and  inconvenience,  and 
were  put  to  great  expense,  &c.,  in  and  about  the  carriage 
and  conveyance  of  the  said  parcel,  &c.,  and  were  and  are 
otherwise  greatly  annoyed,  injured,  inconvenienced,  and 
damaged. 


Special  demurrer,  assigning  for  cause,  that  the  declara- 
tion did  not  aver  a  tender  to  the  defendants  of  the  money 
which  they  were  entitled  to  receive  for  the  carriage  of  the 
goods. — Joinder  in  demurrer. 

The  case  was  argued  on  the  11th  of  May,  by 


Cowling,  in  support  of  the  demurrer. — ^The  question  in  this 
case  is,  whether,  in  a  declaration  in  case  against  common 
carriers  for  refdsmg  to  convey  the  plaintiffs'  goods,  it  is  ne- 
cessary to  aver  a  tender  of  the  sum  of  money  which  the  de- 
fendants are  legally  entitled  to  charge  for  the  carriage  ?  It 
is  submitted  that  it  is;  and  that  the  averment  in  this  de- 
claration, that  '^  the  plaintiffs  were  ready  and  willing,  and 
offered  to  pay,''  is  insufficient.  The  case  would  be  different, 
if  the  declaration  disclosed  any  special  circumstances  which 
amounted  to  a  dispensation  with  the  tender,  or  shewed  that 
it  was  impossible  to  make  one.    The  general  rule  is,  that  no 
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Jtreh,  of  Pleas,  man  is  bouud  to  deal  or  traffic  with  another;  but  in  the 
case  of  carriers  and  innkeepers  the  law  is  different.  It 
compels  them,  from  motives  of  policy,  to  deal  with  all  per- 
sons who  may  come  to  them ;  but  they  are  not  bound  to 
deal  on  credit,  but  are  allowed  by  law  to  bxact  the  price 
of  their  labour,  or  of  the  provisions  they  supply,  as  a  con- 
dition precedent.  IParke,  B. — ^Can  it  be  necessary  to 
tender  the  amount  of  the  carriage,  as  a  condition  precedent 
to  the  performance  of  the  carrier's  contract  ?  By  his  con- 
tract, he  is  to  convey  the  goods  safely  to  their  journey's  end; 
and  if  they  are  lost  on  the  road,  he  would  not  be  entitled 
to  any  thing  for  the  carriage.]  The  authorities  are  in 
favour  of  the  principle  contended  for.  In  Pinchon^s  case  (a), 
it  is  said,  that  '^a  victualler  or  hostler  is  not  compellable  to 
deliver  victuals  till  he  be  paid  for  them  in  hand,''  citing  10 
H.  7,  8.  a.,  and  89  H.  6,  19.  a.  So,  in  Hawkins's  Pleas  of 
the  Crown,  Book  L,  c.  32,  s.  2,  it  is  said,  "  if  one  who 
keeps  a  common  inn  refuse  either  to  receive  a  traveller  as 
a  guest  in  his  house,  or  to  find  him  victuals  or  lodgings, 
upon  his  tendering  him  a  reasonable  price  for  the  same,  he  is 
not  only  liable  to  render  damages  for  the  injury  in  an  action 
on  the  case  at  the  suit  of  the  party  grieved,  but  may  also 
be  indicted  and  fined  at  the  suit  of  the  King."  In  Jackson 
V.  Rogers  (6),  which  was  an  action  on  the  case  against  a 
common  carrier  for  refusing  to  carry  goods,  Jefferies,  C.  J., 
held,  ^'that  the  action  is  maintainable,  as  weU  as  it  is 
against  an  innkeeper  for  refusing  a  guest,  or  a  smith  on  the 
road,  who  refuses  to  shoe  my  horse,  being  tendered  satis- 
faction for  the  same."  In  Story  on  Bailments,  c.  8,  s.  508, 
it  is  stated  to  be  '^  one  of  the  duties  of  a  common  carrier  to 
receive  and  carry  all  goods  offered  for  transportation,  upon 
receiving  a  suitable  hire.  This  is  the  result  of  his  public 
employment  as  a  carrier ;  and,  by  the  custom  of  the  realm, 
if  he  will  not  carry  goods  for  a  reasonable  compensation, 

(a)  9  Rep.  87  (i). 
(h)  2  Show.  327.     See  also  1  Wms.  Saund.  312,  n.  2. 
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upon  8  tender  of  it,  and  a  refosal  of  the  goods,  he  will  be  Exeh.  of  Pleas, 
liable  to  an  action,  unless  there  is  reasonable  ground  for  ^ 

the  refusal."    With  respect  to  the  lien  which  a  carrier  has      Pickforb 
on  the  goods  intrusted  to  him,  he  is  in  no  better  situation        Gband 
than  an  ordinary  tradesman ;  he  has  only  a  particular,  and    Rai^It  Co. 
not  a  general  lien.    The  value  of  the  goods  may  not  be  an 
adequate  compensation,  and  he  may  know  the  bailor  to  be 
in  insolvent  circumstances.    In  Rvshforth  y.  Hadfield  (a),  it 
was  held  that  a  carrier  has  no  general  lien,  but  only  for 
the  carriage  of  the  particular  goods.     [Parkey  B. — How  is 
a  party  to  tender  the  sum  for  the  carriage,  when  he  does 
not  know  the  amount  ?]   He  must  tender  a  reasonable  sum. 

Martin,  in  support  of  the  declaration. — The  averment, 
that  the  plaintiffs  were  ready  and  willing  and  offered  to 
pay  such  sum  as  the  defendants  were  legally  entitled  to 
receive,  is  sufficient,  without  averring  an  actual  tender.  A 
person  who  delivers  goods  to  a  carrier  cannot  be  expected 
to  know  the  precise  amount  of  the  carriage ;  and  if  he 
offers  to  pay  what  the  carrier  is  entitled  to  charge,  he  does 
all  that  the  law  requires  of  him.  The  authority  quoted 
for  the  position  in  Story  on  Bailments  is  Bacon's  Abr., 
Carriers  (B.);  but  there  the  word  '^ offered''  is  made 
use  of,  and  it  is  evident  that  the  word  ^'tender"  is  not 
used  in  its  strict  sense,  either  in  the  notes  to  Wil- 
liams's Saunders,  or  in  Hawkins,  but  as  synonymous  with 
''offer."  It  is  clear  from  the  context,  in  all  these  au- 
thorities, that  a  strict  legal  tender  was  not  contemplated. 
The  words  tender  and  offer  are  used  in  several  instances  as 
meaning  the  same  thing.  A  strictly  legal  tender  is  only 
necessary,  and  indeed  can  only  be  made,  where  there  is  a 
pre-existing  debt,  the  amount  of  which  maybe  ascertained 
with  precision  by  the  party  tendering  it.  No  precedent 
of  a  declaration  against  a  carrier  for  refusing  to  carry  goods 
is  to  be  found  in  the  books ;  but  in  Chitty  on  Pleading  {b), 

(a)  7  East,  224  ;  3  Smith,  221.  (b)  6th  Edit  vol.  2,  p.  468. 
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Btch.  of  PUat,  a  form  of  declaration  is  given  against  an  innkeeper  for  re- 
V  V  *  ^  fusing  to  entertain  a  guest^  and  there  the  averment  is, 
PicKFORD  a  tij^t  the  plaintiflf  was  then  ready  and  willing,  and  offered 
Grand  to  paj  the  defendant  a  reasonable  snm  of  money  for  such 
Railway  Co.  lodging/'  In  Mawson  V.  Johnson  {a),  which  was  an  action 
for  the  non-delivery  of  malt,  which  the  defendant  had 
undertaken  to  deliver  on  request,  at  a  certain  price,  it  was 
held  sufficient  for  the  plaintiffs  in  the  declaration  to  aver 
such  request,  and  that  they  were  ready  and  willing  to  re- 
ceive the  malt,  and  to  pay  for  it  according  to  the  terms  of 
the  sale,  but  that  the  defendant  refused  to  deliver  it,  with- 
out averring  any  actual  tender  of  the  price ;  and  in  that 
case  Lord  Kenyon  said,  '^  Under  this  averment  the  plain- 
tiffs must  have  proved  that  they  were  prepared  to  tender 
and  pay  the  money,  if  the  defendant  had  been  ready  to 
receive  it,  and  to  have  delivered  the  goods ;  but  it  cannot 
be  necessary,  in  order  to  entitle  them  to  maintain  their 
action,  that  they  should  have  gone  through  the  useless 
ceremony  of  laying  the  money  down,  in  order  to  take  it  up 
again.  It  would  be  repugnant  to  common  sense  to  require 
it."  There,  it  is  true,  the  duty  was  voluntarily  imposed, 
whereas  in  the  case  of  carriers  it  is  imposed  by  law; 
but  in  both  cases  the  principle  is  the  same.  \Parke, 
B. — In  this  case  the  receipt  of  the  goods,  and  the  pay- 
ment for  the  carriage,  would  be  contemporaneous  acts.] 
The  plaintiffs  were  not  bound  to  pay  the  money  until 
the  goods  were  received,  and  the  price  of  the  carriage 
named ;  and  they  need  not  aver  more  than  they  are  bound 
to  prove.  In  WUks  v.  Aikimon  {b),  which  was  an  action 
for  not  delivering  oil  according  to]  agreement,  after  de- 
mand made,  the  declaration  averred,  "  that  the  plaintiff, 
on  Sec.,  requested  the  defendant  to  deliver  it ;  but  that 
though  the  plaintiff  was  always  ready  and  willing  to  ac- 
cept it,  and  pay  for  the  same  on  the  terms  agreed  upon, 

(a)  I  East,  203.  (b)  6  Taunt.  11;  1  Marsh.  412. 
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yet  the  defendant  would  not  deliver  it/'  &c.     Gibbs,  C.  J.,  ^<^*-  o/  Pfew. 
said,  "that  the  delivery  of  the  oil  and  the  payment  for  it     >      ^  '  ^ 
were  to  be  concomitant  acts ;  and  that  it  was  not  necessary      Pickpokd 
for  the  plaintiff  to  prove  that  he  had  offered  the  money  to        Grand 
the  defendant,  till  the  defendant  was  ready  to  perform  his    railway  Co. 
part  of  the  contract  by  delivering  the  oil.''  Levy  v.  Lord  Her- 
b€ri{a),  and  Waterhouse  v.  Skinner  (&),  are  authorities  to  the 
same  effect.    But  it  may  well  be  questioned  whether  car- 
riers are  entitled  to  be  paid  in  advance  for  the  carriage  of 
goods.    The  law  casts  upon  them  the  duty  of  carrying  the 
goods,  and  they  must  rely  upon  their  lien  as  a  security  for 
the  payment  for  the  carriage. 

Cowling  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings,  he  continued) : 
— It  was  admitted  on  the  argument  in  this  case,  that  the 
defendants,  in  their  capacity  of  common  carriers,  are 
bound  to  carry  all  goods  presented  to  them  for  the  pur- 
pose, but  it  was  contended  that  that  is  only  on  being 
paid  in  ready  money:  and  the  simple  question  is,  whe- 
ther, in  order  to  support  an  action  against  them  for 
refusing  to  carry,  on  the  offer  of  a  reasonable  sum,  it  is 
necessary  that  the  plaintiffs  should  have  made  what  the 
law  terms  a  strict  tender,  in  the  form  required  by  law. 
Now  the  Court  think  that  this  is  not  like  the  case  of  a 
strictly  legal  tender,  a  term  which  is  only  applicable  where 
an  absolute  duty,  such  as  the  payment  of  an  antecedent 
debt,  is  imposed  on  the  party  making  it,  in  which  case  the 
tender  stands  in  the  place  of  payment,  and  is  in  fact  a 
payment,  so  far  as  it  is  in  the  power  of  the  party  tender- 
ing to  make  it  one,  but  which  remains  incomplete  only 

(«)  7  Taunt.  314;  1  Moore,  56.  (b)  2  Boe.  &  Pul.  447. 
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Etch,  of  PUat,  because  the  party  to  whom  the  money  is  offered  refuses  to 
x^..^^.J^^  accept  it.  Such  a  tender  we  consider  to  be  altogether  un- 
necessary in  the  present  case ;  the  acts  to  be  done  by  both 
parties^  namely,  the  receipt  of  the  goods,  and  the  payment 
of  a  reasonable  sum  for  their  carriage,  being  contempo- 
raneous acts ;  the  carrier  being  bound  to  receive  the  goods 
on  the  money  being  paid  or  tendered,  and  the  bailor  to  pay 
the  reasonable  amount  demanded,  on  the  carrier's  taking 
charge  of  the  goods.  The  case  otRawson  v.  Johnson,  and  the 
other  cases  cited  by  Mr.  Martin,  clearly  shew,  that  whenever 
a  daty  is  cast  on  a  party  in  consequence  of  a  contempora- 
neous act  of  payment  to  be  done  by  another,  it  is  sufficient 
if  the  latter  pay,  or  be  ready  to  pay,  the  money,  when  the 
other  is  ready  to  undertake  the  duty.  Here  the  acts 
to  be  done  by  the  plaintiffs  and  defendants  are  altogether 
contemporaneous.  The  money  is  not  required  to  be  paid 
down  by  the  plaintiffs,  until  the  carrier  receives  the 
goods,  which  he  is  bound  to  carry.  Our  judgment, 
therefore,  must  be  for  the  plaintiffs ;  but  as  there  are  some 
other  questions  pending  between  the  parties,  which  they 
are  desirous  of  having  decided  in  the  present  action,  the 
defendants  may  have  until  the  first  day  in  next  term  to 
apply  at  chambers  for  leave  to  amend,  on  payment  of  costs. 


Aldebson,  B. — In  cases  of  this  nature,  it  is  enough  if 
the  party  be  ready  and  willing  to  deal  for  ready  money,  and 
notify  that  readiness  and  willingness  to  the  other  side. 


Judgment  for  the  plaintiffs. 
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Exch.  0/  PUm, 
1841. 

Sharp  v.  Key. 

CJfoy  11. 
OYENANT  on  an  indenture  of  lease,  by  lessor  against  Where  rent  be- 

assignee  of  lessee,  for  a  quarter's  rent  due  the  29th  of  thTdeUvery^of 

September,  1840.  *  ^^^  «lf  «!^k^^ 

*^  '  to  the  sheriff, 

The  defendant  pleaded  that,  before  the  rent  became  due,  but  before  the 
one  W.  Sage,  in  the  Court  of  Exchequer,  recovered  a  judg-  laken  thereon : 
ment  against  the  plaintiff  for  a  certain  debt  and  damages ;  '^^l^oncle^^ 
that  the  debt  and  damages  remaining  unsatisfied,  W.  Sage,  d»«o'  ^^^  ««* 

1    /.         ,  .,  ,  .  ,       .    .  .  /.         entitled  to  the 

before  the  said  rent  became  in  arrear,  for  obtaining  satisfac-  rent. 
tion,  sued  out  a  writ  of  elegit,  and  delivered  it  to  the  sheriff 
of  Middlesex,  indorsed  to  levy  27/.  16^. ;  that  W.  Sage  then 
gave  notice  to  the  defendant  to  pay  all  future  sums  of  the 
rent  to  accrue  and  become  due  to  him,  W.  Sage:  by 
virtue  of  which  writ  of  elegit,  afterwards,  a  certain  inquisi- 
tion was  had  and  taken  at  the  sheriff's  office,  to  wit,  on  the 
16th  of  October,  1840,  and  by  adjournment  on  the  23rd 
day  of  October,  184:0,  by  which  inquisition  it  was  found 
that  the  plaintiff,  on  the  3rd  day  of  July,  1838,  was  seised  in 
his  demesne  as  of  fee  of  and  in  certain  premises,  &;c. ;  that 
those  premises,  with  their  appurtenances,  the  sheriff  caused 
to  be  delivered  to  W.  Sage,  to  hold  until  the  debt  and 
interest  should  be  levied;  that  the  said  premises  are  the 
same  as  in  the  indenture  in  the  declaration  mentioned,  and 
that  the  said  judgment  was  in  full  force,  and  the  debt  and 
damages  unpaid,  at  the  time  when  the  rent  aforesaid  ber 
came  due,  and  at  the  time  of  the  commencement  of  this 
suit ;  and  the  said  W.  Sage,  by  means  of  the  premises, 
thereby  then  became  and  was  entitled  to  demand  of  and 
firom  the  defendant  the  said  rent,  and  therefore,  before 
the  commencement  of  this  suit,  demanded  and  claimed 
the  same,  &c. — ^Verification. 

Special  demurrer,  assigning  for  causes,  that  the  delivery  of 
the  premises  under  the  writ  and  inquisition  are  a  symbolical 
and  not  an  actual  delivery,  and  it  does  not  appear  in  the 
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Szeh.  of  PUatt  plea  that  W.  Sage  evicted  or  ejected  the  defendant,  with- 
out which  he  was  not  of  right  entitled  to  receive  the  rents ; 
nor  is  it  stated  that  the  defendant,  before  the  rent  accrued 
due,  attorned  to  W.  Sage ;  that  it  does  not  appear  that  the 
rent  was  due  after  the  taking  of  .the  inquisition,  or  after 
the  delivery  of  the  premises  to  W.  Sage ;  that  it  does  not 
appear  what  the  nature  of  the  plaintiff's  estate  was,  or 
whether  the  same  was  capable  of  being  extended  under  an 
elegit ;  and  that  it  is  not  averred  that  the  defendant  paid 
the  rent  to  W.  Sage. 

CressweU,  in  support  of  the  demurrer,  was  stopped  bj 
the  Court, 

Bramwett,  in  support  of  the  plea. — ^The  pleadings  shew 
that  the  writ  of  elegit  was  delivered  to  the  sheriff  before 
the  rent  became  due,  although  the  inquisition  was  not 
taken  until  after.  The  question  is,  whether  the  inquisition 
had  relation  back  to  the  time  of  the  delivery  of  the  writ 
to  the  sheriff,  so  as  to  entitle  the  execution  creditor  to  the 
rent.  Taking  it  to  be  realty,  it  would  be  bound  from 
the  time  of  the  judgment;  taking  it  to  be  personalty,  from 
the  time  of  the  delivery  of  the  writ  to  the  sheriff.  It  is 
clear  that  the  rent  is  a  part  of  the  reversion.  [Parke,  B. 
— ^The  rent  in  arrear  is  no  part  of  the  reversion ;  it  is 
a  mere  chose  in  action.  Is  there  any  authority  to  shew 
that  the  execution  creditor  is  entitled  to  it?]  There  is 
no  express  authority. 

Feb  Curiam, 

Judgment  for  the  plaintiff. 
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Smith  v.  Royston. 

T  May  22. 

RESFASS  for  breaking  and  entering  a  close  of  the  On  a  plea  of 

plaintiff^  called  the  Buck  Leap^  in  the  county  of  Derby,  mentum  to  an 

and  erecting  a  building  thereon,  and  keeping  and  continu-  JJ^^p^°Jo% 

ing  the  same  so  erected  thereon,  &c.— Plea,  that  the  close  do"  named  in 

.  ,  the  declaration, 

in  which  &c.,  was  and  is  the  close,  soil,  and  fireehold  of  the  the  defendant  is 
defendant. — Issue  thereon.  verdict,  if  he  et- 

At  the  trial  before  Lord  Abmger,  C.  B.,  at  the  last  ^1'^'^^,^ 
assizes  for  the  county  of  Derby,  it  appeared  that  the  Buck  dose  on  which 
Leap  was  a  slip  of  land,  about  twelve  feet  in  width,  lying  committed,  and 
outside  the  hedge  of  the  plaintiff's  land,  and  not  divided  »  ^;^  ^^^IJ^  '^ 
by  any  fence  from  a  field  of  the  defendant's  which  imme-  «!>«  "'*«'«  ^^**^' 
diately  adjoined  it.     The  plaintiff  proved  acts  of  owner- 
ship exercised  by  him  over  the  Buck  Leap,  to  the  extent 
of  about  four  feet  from  his  hedge.     The  building  erected 
by  the  defendant  was  not  within  that  limit,  but  was  just 
within  the  distance  of  twelve   feet   fix>m  the  plaintiff's 
hedge:  and  the  defendant  proved  acts  of  ownership  on 
that  part  of  the   land   upon   which    the  building  was 

VOL.  VIII.  c  c  M.  w. 
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Eseh.  of  Pleas,  erected.     The  Lord  Chief  Baron^  in  summing  up,  told  the 

^  '  ^    jury  that  the  defendant  was  not  bound,  in  support  of  his 

Smith       plea  of  soil  and  freehold,  to  prove  that  the  whole  of  the 

R0Y8TON.     Buck  Leap  was  his  property,  but  that  he  was  entitled  to  a 

verdict  if  he  proved  that  that  portion  of  it  in  which  the 

alleged  trespass  was  committed  was  his.    The  jury  having 

found  a  verdict  for  the  defendant, 

Balgwy,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. — In  the  same  term, 

JVhitehurst  and  Gale  shewed  cause. — The  question  in  the 
cause,  upon  this  issue,  was,  whether  the  identical  spot 
on  which  the  building  was  erected  was  or  was  not  the 
soil  and  freehold  of  the  defendant,  and  he  was  not  bound 
to  prove  that  the  whole  of  ^^  the  close  named  in  the  de- 
claration belonged  to  him;  he  was  entitled  to  succeed 
if  he  shewed  himself  entitled  to  that  part  of  it  on  which 
the  trespass  was  committed;  and  it  is  immaterial  whe- 
ther the  surrounding  land,  called  the  Buck  Leap,  was 
the  plaintiff's  or  not.  The  leading  case  on  this  sub- 
ject is  that  of  Cocker  v.  Crompton  {aj,  which  decided  that 
where  a  plaintiff  in  trespass  names  the  close  in  his  declar- 
ation, and  the  defendant  pleads  liberum  tenementum  ge- 
nerally, without  giving  any  further  description  of  the  close, 
the  plaintiff  is  not  bound  to  new  assign,  but  may  recover 
on  proof  of  a  trespass  in  any  close  of  his  bearing  the  name 
given  in  the  declaration,  although  the  defendant  have 
also  a  close  in  the  same  parish  known  by  the  same  name. 
Take  the  converse  of  that  case — suppose  the  plaintiff  had 
two  Buck  Leaps  in  this  parish,  and  proved  a  trespass  in 
the  close  in  question;  could  he  have  defeated  the  defend- 
ant by  proving  his  title  to  the  other  ?  And  the  question 
is  the  same,  whether  there  be  two  closes  of  the  same  name, 
divided  by  visible  fences,  or  an  open  field  divided  only  by 

(a)  1  B.  &  Cr.  489 ;  2  D.  &  R.  719. 
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an  ideal  Ikie.  The  question  h,  whose  is  the  spot  where  the  *^<?*-  «/  '*'<?«» 
trespass  was  oommitted  ? — that  is  ^'  the  cl^e  in  which^  See.''  - 

If  the  plaintiff  denies  that  the  plaee  justified  is  that  8>"^" 
wherein  the  trespass  was  committed,  he  s&oold  new  assign.  Rotstow. 
[Alder^fm,  B. — ^The  whole  question  is,  whether  the  plea 
necessarily  means  that  the  defendant  had  a  right  to  the 
whole  Buck  Leap.  According  to  your  ailment,  your  case 
is  that  the  defendant  neT«sr  did  break  and  enter  the  plain- 
tiff's dose  called  the  Buck  Leap  at  all.]  The  defendant 
eottld  plead  no  other  plea  than  this,  admitting  the  plain- 
tiff's possession.  That  of  which  the  plaintiff  is  in  rightAil, 
and  that  of  which  he  is  in  wrongful  possession,  goes  by 
the  common  name  of  Buck  Leap.  The  plea  of  not  guilty 
would  only  have  put  in  issue  the  breaking  and  entering  a 
close  oi  the  same  name  with  that  in  the  declaration :  it 
would  not  have  denied  the  plaintiff's  possession.  [Lord 
Abinffer,  C.  B. — And  you  would  say,  that  if  you  had 
pleaded  not  possessed,  it  might  as  well  be  argpied  that 
that  applied  to  the  whole,  as  your  present  plea.]  Yes. 
[Aldermm,  B, — Suppose  the  plaintSOFhad  described  the  close 
by  abuttals :  is  not  the  name,  with  the  eyidence,  equiva- 
lent to  abuttals  ?  Do  not  you  undertake  to  prove  that  the 
whole  is  yours,  the  description  of  which  by  name  you  ac- 
cept, it  being  hereafter  to  be  proved  what  is  its  extent  ?] 
Where  it  is  described  by  abuttals,  it  has  no  attribute  com- 
mon to  anything  beyond  the  metes  and  bounds ;  but  even 
then,  if  the  place  of  the  trespass  could  be  ascertained,  it  is 
submitted  that  the  defendant  would  not  be  bound  to  prove 
the  whole  to  be  his  soil  and  freehold :  and  the  same  holds 
wheire  it  is  described  by  name:  Ctioke  v.  Jackson  (a).  In 
Tapley  v,  Waimimght  (6),  it  was  alleged  in  the  declaration 
that  ''the  said  closes  in  which  Iec,"  for  twenty  years  and 
more,  had  been  separated  from  the  residue  of  a  waste,  and 
enjoyed  in  severalty;  and  it  was  held  that  this  allegation 

(a)  9  D.  at  R.  495.  (6)  5  B.  &  Adol.  395  ;  2  Nev.  &  M.  Q97. 

c  c2 
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Ejceh.  tif  Pleat,  wBB  diTiflible^  and  was  satisfied  by  proof  that  any  part  of 
'  ^  the  closes,  in  which  the  trespasses  were  committed,  had 
Smith  been  80  indosed  for  that  period.  If  that  be  the  rule  of 
RoYiTON.  constmction  applied  by  the  Court  to  the  declaration,  the 
defendant  also  must  so  understand  it ;  and  therefore,  when 
the  defendant  pleaded  liberum  tenementum,  he  must  have 
assumed  the  plaintiff  to  apply  the  name  Buck  Leap  only 
to  the  part  on  which  the  trespass  is  committed.  Where 
the  close  is  set  out  by  abuttals,  and  a  plea  of  leave  and 
license  pleaded,  if  there  were  any  excess  of  the  license,  by 
going  on  a  differentpart,  the  plaintiff  must  new  assign,  other- 
wise the  defendant  would  succeed  by  proof  of  a  license 
over  a  single  acre:  Diicham  v.  Bond  {a).  The  case  of  Hawke 
V.  Bacon  (b)  must  be  taken  to  have  been  overruled  by  Tap- 
ley  V.  Wainwright^  and  Richards  v.  Pedke  (c).  In  the  latter 
case  Abbott,  C.  J.,  says — ''  The  words,  the  closes  in  which, 
&c.,  in  the  declaration  mentioned,  confine  that  allegation 
to  the  9pot  where  the  tresp&ss  was  committed ;  then  it  be- 
comes a  question  of  fact  whether  the  trespass  was  commit- 
ted in  that  part  of  Burgey  Cleave  Garden  which  had  been 
inclosed  and  enjoyed  in  severalty."  Stevens  v.  Whistler  {d 
is  to  the  same  effect.  And  in  Bassett  v.  Mitchell  (e),  where 
the  justification  was,  that  the  close  in  which  &c.,  was  part 
of  an  allotment  of  six  acres,  and  it  appeared  that  the  close, 
which  was  set  out  by  abuttals,  was  not  all  within  the  allot- 
ment, but  the  part  wherein  the  trespass  occurred  was,  it 
was  held  that  the  justification  was  made  out.  That  case 
is  expressly  in  point  for  the  defendant. 

Balguy  and  N.  R.  Carke,  contra. — If  the  defendant  chose 
to  plead  liberum  tenementum,  having  in  reality  a  title  to 
part  only  of  the  close  described  by  name  in  the  dedaration. 


(a)  3  Camp.  524.  (</)  11  East,  51. 

(h)  2  Taunt  156.  (e)  2  B.  &  Adol.  99. 

(c)  2  B.  &  Cr.  918  ;  4  D.  &  R.  572. 
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he  ought  in  his  plea  to  have  set  out  by  metes  and  bounds  EmcU,  qf  pua». 


the  part  claimed  by  him^  and  to  have  alleged  that  to  be 
the  place  in  which  the  supposed  trespass  was  committed. 
Not  having  done  so^  he  must  be  taken  to  assert  a  title  to 
the  whole  of  the  close  named  in  the  declaration.  The  case 
of  Tapleff  V.  WavKurrighi  is  no  authority  for  the  defendant : 
it  only  proceeded  upon  the  established  rule,  that  the  plain- 
tiff may  prove  a  trespass  in  any  part  of  the  close  men- 
tioned in  the  declaration.  In  Basseti  v.  Mitchell,  the  ques- 
tion was  different  from  the  present.  If  this  had  been  the 
case  of  two  closes  both  called  the  Buck  Leap,  the  case  of 
Cocker  v.  Crompton  is  a  distinct  authority  that  the  defend- 
ant must  have  set  out  Us  close  by  metes  and  bounds;  and 
the  same  rule  must  equally  apply  where  each  party  is  enti- 
tled to  a  part  of  one  close  bearing  the  same  name.  If 
upon  this  evidence  the  defendant  is  entitied  to  succeed, 
this  injustice  will  follow,  that  the  record  will  hereafter  be 
evidence  of  the  defendant's  titie  to  the  whole  of  the  close 
called  the  Buck  Leap. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — ^This  was  an  application  made  by  Mr. 
Balguytor  a  new  trial,  in  a  case  tried  before  Lord  Abinger, 
at  the  last  assizes  for  the  county  of  Warwick,  and  which 
was  argued  in  the  course  of  the  last  term  before  Lord 
Abbiffer,  my  Brother  Bo^fe,  and  myself.  It  was  an  action 
of  trespass  for  breaking  and  entering  the  dose  of  the 
plaintiff,  called  the  Buck  Leap,  and  building  thereon.  The 
only  plea  of  the  defendant  upon  the  record  was  that  the 
dose  in  which  &c.,  was  the  soil  and  freehold  of  the  defend- 
ant. Upon  this  plea  issue  was  joined.  It  must  be  taken 
as  a  fact  for  the  purposes  of  the  present  motion,  that  the 
dose  called  the  Buck  Leap  was  a  strip  of  ground  compris- 
ing a  breadth  of  about  twelve  feet,  and  lying  outside  the 
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Exek.  rf  PUt,  hedge  of  the  plaintiff,  and  undivided  from  the  defeitdaiiVs 
*  .-    adjoining  field.     It  must  also  be  adsiittedy  that  the  plain- 
Smivh       tiff  gave  some  evidence^  upon  which  tike  opimion  of  the 
RoYSTOM.     jury  might  have  been  taken^  of  acts  of  ownership  extend- 
ing to  about  four  feet  in  width  measured  from  the  defend- 
ant's   hedge;    but    that   the    buildiii^  erected    bf  the 
defendant^  the  subject  of  the  action  of  trespass^  was  not 
within  that  limit,  although  clearly  within  the  distance  of 
the  twelve  feet  from  the  hedge. 

The  misdirection  complained  of  by  the  plaintiff's  coon^ 
sel  is,  that  the  learned  Judge  was  wrong  in  telling  the 
jury,  that  upon  these  facts  they  ought  to  find  for  the  de- 
fendant upon  this  issue.  And  that  question  is  in  substance, 
whether,  upon  the  isnie  that  the  eloee  in  which  ftc.,  was  the 
soil  and  freehold  of  the  defendant,  the  defendant  under- 
takes to  piiove  the  whole  of  the  dose  called  the  Buck  Leap 
to  be  his  property^  or  only  that  part  or  portion  of  it  upon 
which  the  trespass  complained  of  had  been  committed. 
And  upon  full  consideration,  we  think  that  the  latter  is 
the  true  view  of  the  pleadings,  and  consequently  that  the 
direction  was  correct  in  point  of  law. 

There  seems  to  us  to  be  no  distinction  in  the  cases 
where  the  declaration  describes  the  close  in  which  &;c.,  by 
metes  and  bounds,  or  by  name  only.  In  both  cases,  it 
must  be  taken  to  mean  a  complaint  that  the  defendant 
committed  a  trespass  upon  a  piece  of  land  in  the  lawful 
possession  of  the  jJaintiff,  described  in  the  one  case  as 
beiug  part  of  a  close  having  certain  metes  and  bounds,  and 
in  the  oth^  case,  as  part  of  a  dose  named  A.  The  metes 
and  bounds  in  the  one  ease,  and  the  name  in  the  other, 
serve  only  to  define  to  the  defendant  what  close  it  is,  for 
the  trespassing  on  a  part  oi  which  the  plaintiff  brings  his 
suit.  When  therefore  the  defendant,  foUowing  tte  declar- 
ation, asserts  in  his  plea  that  the  close  in  which  &c.  is  his 
soil  and  frediold,  we  think  his  plea  means  that  the  part 
of  the  close  so  described  in  the  declaration,  on  which  he 
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lidmits  that  he  has  done  the  acts  complained  of^  was  his  JS*ch.  pf  Pinu 


soil  and  freehold.  By  this  plea^  tharelbre^  he  undertakes 
to  pro?e  two  propositions — iiat^  that  some  part  of  the  de- 
scribed dose  belongs  to  him ;  and  secondly,  that  it  is  on 
this  part  of  the  close  that  all  the  acts  coimplasaed  of  have 
been  done.  I£  he  does  this,  he  is  entitled  to  the  verdict ; 
if  not,  the  plaintiff  mueA  succeed. 

This  view  of  the  pleadings  seems  to  us  to  be  consistent 
with  aU  the  authorities  cited  in  the  argument.  For  the 
plaintiff  we  were  referred  principally  to  the  case  of  Cocker 
V.  CromptoH.  There,  both  plaintiff  and  defendant  had 
each  a  close  ealled  the  Fold  Yard.  The  defendant  had 
pleaded  to  a  declaration  for  breaking  and  entmng  the 
plaintiff's  close  called  the  Fold  Yard,  that  the  close  in 
which  &c«  was  his  soil  and  freehold.  There  it  aiq[>esred 
that  the  trespass  committed  was  in  the  plaintiff's  Fold 
Yard;  and  the  Court  held  that  the  plaintiff  was  right,  and 
that  where  a  close  is  described  by  name  or  by  abuttals, 
there  can  be  no  new  assignment.  But  there  the  defendant 
failed  to  prove  the  second  proposition  raised  by  the  plea, 
viz.  that  the  act  complained  of  was  committed  in  that 
close,  or  in  that  part  of  the  close,  which  belonged  to  him. 
Here,  on  the  contrary,  the  plaintiff  and  the  defendant  are, 
for  the  poarposes  of  this  argument,  supposed  each  to  have 
a  portion  of  the  close  called  the  Buck  Leap,  and  the  acts 
complained  of  w^re  done  in  that  part  belonging  to  1^ 
defendant.  This  case,  therefore,  falls  expressly  within  the 
authority  of  Eichard^  v.  Peake,  where  the  Court  hdd  the 
words  ^the  close  in  which  &c.,''  to  amount  to  a  diviirible 
allegation,  and  to  be  satisfied  by  proof  that  the  defence 
stated  was  applicable  to  that  part  of  tiie  close  in  whidi  the 
suj^osed  trespasses  were  committed.  The  same  rule  was 
also  laid  down  in  Bassett  v.  Mitchell,  and  in  Tapley  v.  Wain- 
wriffht,  which  authorities  seem  to  be  conclusive  on  the 
subject. 

It  was  urged,  that  the  effect  of  the  finding  upon  this  plea 
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Exeh.  of  Pleat,  in  future  will  be  to  conclude  the  right  of  the  soil  of  the  Buck 
Leap  as  belonging,  to  the  defendant.  But  this  is  not  so.  If 
the  rule  we  have  laid  down^  as  being  the  true  rule  deducible 
from  the  authorities^  be  correct^  the  only  effect  of  ihis  re- 
cord^ if  given  hereafter  in  evidence  between  the  parties  to 
it^  or  those  claiming  under  them^  will  be  to  shew  conclu- 
sively that  some  part  of  the  Buck  Leap  belongs  to  the  de- 
fendant; and  further^  if  the  party  giving  the  record  in 
evidence  can  shew  where  the  trespass  in  the  declaration  was 
actually  committed,  the  record  will  be  conclusive  that  such 
part  of  the  Buck  Leap  belonged  to  the  defendant.  But 
the  record  will  prove  no  more  than  this,  and  a  proof  to 
this  extent  is  only  in  full  conformity  with  principle  and 
justice. 

On  the  whole,  we  are  of  opinion  that  this  rule  must  be 

discharged. 

Rule  discharged. 


BuTTEB  V.  Chapman. 

Jlfay  24.  a 

In  an  action  by  ixT  the  trial  of  this  causc,  (which  was  an  action  by  the 
the  county'^of  plaintiff  for  disturbance  in  his  office  of  coroner  for  the 
dismrtMcf '  county  of  Lancaster,  brought  to  try  the  validity  of  the 
in  his  office,  the  charter  granted  by  the  Crown  to  the  borough  of  Manches- 
charter  ^nted  tcr  {a),  tbc  defendant  had  in  attendance  a  number  of  wit- 
the^borough^o?  ^®«8es  (who,  howcvcr,  in  consequence  of  the  course  the 

Manchester, 
pursuant  to  the 

Stat.  1  Vict.  c.  78, 8.49,  and  the  issue  in  the  cause  was,  whether  the  petition  for  such  charter  was 
the  petition  of  the  inhabitant  householders  of  the  borough,  and  whether  the  charter  was  accepted 
by  them.  The  defendant  had  witnesses  in  attendance  at  the  trial,  to  prove  the  genuineness  of  the 
signatures  to  the  original  charter,  which  was  lodged  at  the  Privy  Council  office: — Held,  that  the 
charter  was  a  document  which  the  defendant  ought  to  give  a  notice  to  admit  and  inspect, 
within  the  rule  of  H.  T.  4  Will.  4,  s.  20,  and  that,  not  having  done  so,  he  was  not  entitled  to 
the  costs  of  the  witnesses  above  mentioned. — That  rule  extends  to  every  document  which  a  party 
proposes  to  adduce  in  evidence,  and  is  not  confined  to  documents  in  his  custody  or  controL 

(a)  See  ante,  p.  1. 
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canse  took,  were  not  actually  called),  to  prove  the  signa-  ^^^k,  of  PUat, 
turea  of  the  petitioners  in  favour  of  the  charter.  The  peti- 
tion had  been  lodged  at  the  Privy  Council  Office,  pursuant 
to  the  stat.  1  Vict.  c.  78,  s.  49.  No  notice  had  been  given 
by  the  defendant,  under  the  rule  of  H.T.4Will.4,  s.20, 
to  admit  and  inspect  the  petition.  The  Master  having,  on 
taxation,  allowed  the  defendant  the  costs  of  the  above  wit- 
nesses, 

Cresswett,  in  Easter  Term,  obtained  a  rule  to  shew  cause 
why  the  taxation  should  not  be  reviewed,  and  the  costs  of 
those  witnesses  disallowed :  against  which 

ne  Aitomey-General  and  Cromptan  now  shewed  cause. — 
This  is  not  a  case  falling  within  the  operation  of  the  rule 
of  H.  T.  4  Will.  4.  That  rule  provides,  that  "  either  party, 
after  plea  pleaded  and  a  reasonable  time  before  trial,  may 
give  notice  to  the  other,  either  in  town  or  country,  in  the 
form  thereto  annexed^  or  to  the  like  ^ect,  of  his  intention  to 
adduce  in  evidence  certain  written  or  printed  documents; 
and  unless  the  adverse  party  shall  consent,  by  indorsement 
on  such  notice  within  forty-eight  hours,  to  make  the  ad- 
mission specified,  the  party  requiring  such  admission  may 
call  on  the  party  required,  by  summons,  to  shew  cause 
before  a  judge  why  he  should  not  consent  to  such  admis- 
sion, or  in  case  of  refusal  be  subject  to  pay  the  costs  of 
proof;  and  unless  the  party  required  shall  expressly  con- 
sent to  make  such  admission,  the  judge  shall,  if  he  think 
the  application  reasonable,  make  an  order  that  the  costs 
of  proving  any  document  specified  in  the  notice,  which  shall 
be  proved  at  the  trial  to  the  satisfiiction  of  the  judge,  &c., 
certified  by  his  indorsement  thereon,  shall  be  paid  by  the 
party  so  required,  whatever  may  be  the  result  of  the 
cause.''  And  it  is  afterwards  provided,  that  ''no  costs 
of  proving  any  written  or  printed  document  shall  be  allowed 
to  any  party  who  shall  have  adduced  the  same  in  evidence 
on  any  trial,  unless  he  shall  have  given  such  notice  as 
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Kicch,  tj  PkoM,  aforesaid,  and  the  adrerse  party  shall  have  refiued  or  na- 
1841  *r      # 

'    glected  to  make  such  admission^  o^  the  Judge  shill  have 

RvTTER  indorsed  upon  the  summonsy  that  he  does  not  thixik  it  rea- 
Chapm Ajr.  sonable  to  require  it/'  Then  the  form  of  notice  referred 
to  in  the  rule  is  as  follows : — "  Take  notice,  that  the  plain- 
tiff [or  defendant]  in  this  cause,  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  ^^ecified,  and 
that  the  same  may  he  inspected  by  the  defendant  [or  plain- 
tiff ],  his  attorn)^  or  agent,  at on ,  between  the 

hours  of ,  and  that  the  defendant  [or  plaintiff]  will 

be  required  to  admit,  that  such  of  the  said  documents  as 
are  herein  specified  to  be  originals,  were  respectively  writ- 
ten, signed,  or  executed,  as  they  purport  lespectively  to 
have  been,''  ftc.  &c  First,  even  if  this  petition  had  been 
a  document  in  the  possession  or  within  the  oontrd  of 
the  defendant,  it  is  not  such  a  document  as  is  initended 
by  this  rule.  The  rule  applies  to  documents  which  are,  as 
such,  either  genuine  or  spurious;  but  the  question  in  this 
case  was  not  whether  this  petition  was  to  be  recorded  as 
genuine,  or  rejected  bb  spurious,  but  io  what  extent  it  was 
the  petition  of  the  inhabitant  householdeors  of  the  borough. 
The  rule  applies  only  to  cases  in  which  there  can  be  an  in- 
dorsement by  the  Judge  that  the  document  was  proved  to  hM 
satisfaction.  [AUereon,  B. — Is  not  each  signature  a  writ- 
ten document?]  Not.  within  the  meaning  of  this  rule. 
The  mere  proof  of  the  signatures  would  be  insufficient;  it 
was  necessary  further  to  shew  that  the  subscribers  were  in 
foct  inhabitant  householders  within  the  borough.  It  is 
clear  the  defendant  could  not  have  given  notice  in  this 
case  to  inspect  and  admit  a  copy :  the  original  itself  must 
have  been  produced.  What  would  be  ''the  admission 
specified"  in  this  case? — That  all  were  genuine  signatures 
of  inhabitant  householders.  The  rule  looks  to  a  case  where, 
in  proving  the  document,  you  prove  the  whole  of  it,  and 
does  not  apply  to  such  a  case  as  this,  ifhkh  involves  the 
proof  of  an  extrinsic  fact. 
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Bat  seoondlj^  the  nde  can  oaij  reasonably  be  implied  £teh.i^  Pleat, 
to  documents  wbicb  are  in  the  poasesBion  or  within  the 
oontrol  of  the  party  giving  the  notice^  and  of  which, 
therefore,  he  is  able  to  give  the  other  party  an  inspection. 
It  can  only  apply  to  cases  in  which  the  form  of  notice  sub- 
joined to  the  mle,  or  one  to  tiie  like  effect^  can  be  given. 
[AUerstmy  B. — ^There  is  nothing  in  the  terms  of  the  rale 
so  to  limit  its  (^eration :  the  difficulty  of  access  to  the 
document  may^  indeed^  be  an  answer  to  the  application 
when  before  the  Judge.  Parke,  B. — If  the  rule  were  to 
be  so  restricted^  parties  would  always  evade  it  by  setting 
up  a  lien  in  some  third  person.]  Why  should  the  party 
be  called  upon  to  admit  that  of  which  an  infection  cannot 
be  afforded  him  ?  The  rule  assumes  that  he  will  have  an 
opportunity  of  admitting  it  on  inspection,  without  an  i^li- 
cation  to  a  Judge.  The  notice  in  this  case  would  clearly 
have  been  absurd  and  unavailing.  [Alderson,  B. — ^Whem 
yon  ask  to  admit  a  oopf,  that  equally  involves  the  power 
of  seeing  that  it  m  a  copy,  that  is,  of  seeing  the  original. 
The  meaning  4y£  the  rule  was,  that  every  person  should 
have  an  opportunity  of  making  an  admission  of  doemmen- 
tary  evidence,  and  so  saving  expense.  We  ought  rather 
to  enlarge  than  restrict  it.]  Can  it  be  said  that  the  rule 
appKes  to  every  document  in  every  body's  hands^  whether 
hostile  or  otherwise  ?  [Parke,  B. — To  every  document  you 
mei»i  to  produce  in  evidence,  and  which  you  must  there- 
fore  have  the  means  of  getting  at.]  It  appears  strange  to 
say  you  shall  give  notice  to  inspect  a  document,  when  you 
know  the  other  party  cannot  inspect  it. 

CressweU  {Cowling  with  him)  contra. — ^This  case  is  clearly 
within  both  the  words  and  the  spirit  of  the  rule.  It  is 
first  objected,  that  th^s  is  not  such  a  document  as  the  rule 
applies  to;  but  that  objection  is  founded  npon  a  fallacy.  The 
petition  is  the  joint  and  several  petition  of  all  who  signed 
it,  and  therefore,  as  to  each  signature,  it  is  a  question  as 
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Etch,  of  Pleat,  to  the  admission  of  a  written  document.  In  every  case  it 
is  necessary  to  prove  something  beyond  the  mere  docu- 
ment itself.  In  the  case  of  a  bond^  for  example,  it  is 
necessary  to  prove  not  only  the  handwriting,  but  also  the 
identity  of  the  obligor.  [Alderscny  B. — It  must  always  be 
a  compound  question.  Parke^  B. — Both  are  costs  of  prov* 
ing  the  document — i.  e.,  of  proving  that  it  is  the  petition 
of  the  parties  whose  document  it  professes  to  be,  that  is 
to  say,  of  the  inhabitant  householders.] — He  was  then 
stopped  by  the  Court. 

Paeke,  B. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.    We  are  called  upon  in  this  case  to  construe  one 
of  our  general  rules.     It  is  said  that  we  ought  to  limit  it 
to  cases  in  which  the  document  is  within  the  power  or 
possession  of  the  party  who  seeks  to  adduce  it  in  evidence. 
That,  however,  is  a  qualification  of  the  rule,  which,  unless 
we  could  see  clearly  that  it  was  within  the  contemplation 
of  its  framers — ^which  we  do  not — we  certainly  ought  not 
to  annex  to  it.     Nothing  of  the  kind  is  expressed  in  the 
rule  itself,  or  necessarily  to  be  implied  from  the  terms  of  it. 
The  practice  established  by  this  rule,  of  giving  each  of  the 
parties  to  a  cause  an  opportunity,  before  the  trial,  of  pre- 
venting by  timely  admissions  the  expense  of  proving  docu- 
ments proposed  to  be  given  in  evidence  by  the  adverse 
party,  is  one  of  a  most  salutary  nature.    And  the  fact  of 
the  document  not  being  in  the  possession  or  power  of  the 
party  who  seeks  to  adduce  it  in  evidence,  works  no  hard- 
ship upon  his  adversary;  because,  in  order  to  obviate  any 
mischief  or  hardship  arising  from  the  difficulty  of  access  to 
it,  the  Judge  has  always  the  power  to  say  that  the  docu- 
ment is  not  one  which  the  party  ought  reasonably  to  be 
called  upon  to  admit :  and  the  result  would  then  be,  that 
the  costs  of  proving  it  would  be  costs  in  the  cause.    In 
such  a  case  as  the  present,  the  Judge  would  take  into  his 
consideration  whether  the  document  was  of  such  a  nature 
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that  access  to  it  might  be  obtained — ^as  in  the  actaal  case.  Exek.  of  PUos, 
whether  the  Privy  Council  would  have  allowed  an  inspec-  '   ^ 

tionof  it;  if  there  existed  a  positive  restriction  against  Ruttbe 
inspecting  it  at  all^  of  course  he  would  make  no  order.  In  a  CHAPif  am. 
case  where  the  document  is  in  the  possession  of  a  hostile 
party  who  refuses  to  produce  it^  so  that  the  party  giving 
notice  to  admit  cannot  have  full  knowledge  of  its  con- 
tents^ he  may  give  a  special  notice ;  although  that  is  not 
likely  to  be  a  case  of  frequent  occurrence^  because  a  party 
is  not  likely  to  aduce  in  evidence  a  document  which  he  has 
not  previously  seen,  and  of  the  nature  of  which  he  is 
ignorant.  It  is  to  be  observed,  that  the  rule  does  not  say 
imperatively  that  the  notice  is  in  all  cases  to  follow  the 
form  there  given,  but  that  it  shall  be  in  that  form,  "  or  to 
the  like  effect/'  shewing  the  intention  of  the  framers  of 
the  rule^  that  some  latitude  was  to  be  allowed  where  cir- 
cumstances rendered  a  deviation  from  the  form  necessary. 
But  there  is  no  such  limitation  in  the  rule  itself  as  has 
been  contended  for,  and  it  is  most  beneficial  to  construe  it 
generally,  in  order  to  the  general  diminution  of  expense. 
The  rule  to  review  the  taxation  must  therefore  be  absolute. 

Alderson,  B. — I  am  of  the  same  opinion.  I  think  we 
ought  to  construe  the  rule  liberally,  and  not  to  restrain  it. 
The  difficulty  suggested  in  this  case  is  provided  for  by  the 
discretion  given  to  the  Judge,  when  the  summons  is  heard 
before  him.  Here  it  would  have  been  a  reasonable  term 
to  impose  upon  the  party  requiring  the  admission,  that,  as 
he  had  obtained  an  inspection  of  the  document  for  him- 
self, he  should  obtain  it  for  the  other  party. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion,  although  I  had 
at  first  some  doubt  on  the  subject.  But  for  this  rule,  the 
defendant  would  clearly  have  been  entitled  to  these  costs; 
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BjeeM.  af  Pitat,  the  Question  is,  does  tilis  rale  entitle  him  to  them  ?  It  is 
_  ^  said,  that  these  witnesses  are  not  adduced  merely  to  prore 
the  fact  of  the  signatures  to  the  petition,  but  also  the 
identity  of  the  parties  signing,  and  that  therefore  these  aare 
not  the  costs  of  proving  a  written  document,  within  the 
meaning  of  the  rule ;  but  that  is  a  circmnstance  whieh 
enters  into  the  composition  of  all  proof  of  this  nature; 
and  upon  consideration,  I  think  the  costs  to  which  the  rule 
applies  must  mean  the  costs  of  proving  the  document  so 
as  to  identify  it  in  the  cause.  Then,  secondly,  is  the  mle 
limited  by  the  fact  of  the  document  being  out  of  the  cus- 
tody of  the  party  giring  the  notice?  I  think  not.  He 
may  give  a  notice  to  admit,  and^  if  necessary,  insert  a  spe- 
cial clause,  stating  his  inability,  for  such  and  such  reasons, 
to  give  an  inspection  of  the  document ;  a  course  fulfy  su- 
thorized  by  the  terms  of  the  rule,  that  notice  is  to  be  given 
according  to  the  annexed  form,  or  ''to  the  like  e£Pect,^'  as  far 
as  the  nature  of  thecase  admits.  If  theadsiissionberefased, 
and  the  matter  comes  before  the  Judge  on  summons,  it  will 
then  be  for  him  to  exercise  his  discretion  upon  all  the  £Eicts  of 
the  case,  and  to  make  or  refuse  an  order,  as  he  shall  deem 
most  reasonable.  Upon  the  whole,  therefore,  I  concur  in 
all  respects  with  the  rest  of  the  C!ourt. 

Bule  absolute. 
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Exeh,  0/  PUat, 
1841. 

Foster  v.  Pointer.  " 

TJfay  25. 
HIS  was  an  action  for  a  libel,  in  which,  at  the  trial  before  in  an  action  for 

Gumey,  B.,  at  the  last  Berkshire  Assizes,  the  jury  found  h^^'^jtw  ilf ** 

a  yerdict  for  the  plaintiff,  damages  one  fiarthing.     The  ^J]f  J^J^'^J  v[ct 

learned  Judge  thereupon  certified^  under  the  staL  3  &  4  c.  24,  s.  2,  that 

Vict.  c.  24^  that  the  libel  was  wilful  and  malicious;  and  the  for  which  the 

Master,  on  taxation,  allowed  the  plaintiff  hia  full  costs.       brough7wa8 

In  Easter  Term,  IauUow,  Serjt.,  obtained  a  rule  to  shew  ,^>!^"*  and  ma. 

cause  why  the  Master  should  not  review  his  taxation,  or      The  words  of 

why  the  certificate  should  not  be  set  aside  or  withdrawn,  «  ^'fuUnd 

contending  that  the  learned  Judge  had  no  power  under  the  "^rt  ^^^"" 

statute  to  certify  in.  an  action  for  Ubel.     On  the  24th  of  malice  and  iii 

_  _  '  will  to  the 

May,  plaintiff;  as 

contradistin- 
guished from 

Erie  and  Gray  shewed  cause. — ^This  rule  was  obtained  Jhc"n»i»cein 

^  law  which  IS  es- 

on  the  ground,  that  the  stat.  3  &  4  Vict.  c.  24,  does  not  sentiai  to  sus. 
apply  to  cases  in  which  it  appears  an  the  record  that  the  act  for  Ubei. 
complained  of  was  malicious ;  and  therefore  that,  aa  malice 
is  a  necessary  ingredient  in  every  libellous  publication,  in 
order  to  make  it  the  subject  of  an  action,  the  certificate 
is  in  such  case  inoperative.  If,  however,  in  all  cases  whese 
it  appears  by  the  record  that  the  act  is  wilful  and  malici- 
ous, the  plaintiff  is  by  law  entitled  to  his  costa^  the  conse- 
quence would  rather  follow  that  the  certificate  ia  merely 
tmneceBionf,  than  that  it  is  inoperative : — at  where  abattery^ 
is  admitted  on  the  reeord.  Bu^  in  truth,  the  words  of  the 
statute  are  clear  and  unequivocal,  and  the  intention,  of  it 
was  to  take  away  costs  in  all  actions  of  trespass  or  om  the 
case,  unless  the  Judge  in  his  diseretion  should  tiiink  fit  ta 
certify  for  costs.  The  argument  fi>r  the  defendant  goes 
to  interpcdate  words  in  the  act,  aa  if  the  exception  were, 
"  unless  the  Judge  &c.  shall  certify,  in  all  actions  of  tres- 
pass or  upon  the  case,  in  which  it  shaU  not  appear  by  tiie 
record  that  the  aet  of  which  the  plaintiff  complains  w«s 
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Exeh.  of  PieoM,  wilfol  and  malicioas^  &c.''  [Aldersofif  B. — How  does  it  ap- 
pear by  the  record  that  the  libel  is  wilful  ?  The  defendant's 
argument  must  be  that  the  certificate  has  no  operation, 
because  upon  the  record  the  act  complained  of  appears  to 
be  malicious;  but  how  does  it  appear  to  be  wUfui?']  It 
might  in  the  same  manner  have  been  contended,  that  a 
certificate  would  never  be  necessary  to  deprive  the  plaintiff 
of  costs  under  the  stat.  43  Eliz.  c.  6,  because  it  must  al- 
ways appear  on  the  record  that  the  damages  are  under  409. 
The  plain  meaning  of  the  legislature  was,  that  the  plaintiff 
should  never  have  costs,  unless  the  Judge,  by  his  certificate, 
shewed  his  opinion  that  it  was  not  a  frivolous  complaint, 
but  founded  on  a  real  grievance.  The  power  of  certifying 
is  CO- extensive  with  the  actions  described  therein — ^viz.,  all 
actions  of  trespass  or  on  the  case,  where  the  damages  are 
under  40«.  The  legislature  never  meant  to  adopt  the  strict 
technical  meaning  of  the  word  malicioua,  as  applied  to  legal 
malice.  [Alderson,  B. — ^The  meaning  of  the  term  mali- 
cious publication,  in  the  declaration,  is,  an  unauthorized 
publication,  without  lawful  excuse,  of  that  wliich  is  inju- 
rious to  the  plaintiff's  character :  but  in  the  certificate  the 
word  has  reference  to  personal  malice — a  real  intention  to 
injure  the  plaintiff.] 

Ludlow,  Serjt.,  contra. — ^The  reasonable  construction 
of  this  statute,  as  well  upon  the  words  of  it  as  by  analogy 
to  the  other  statutes  on  this  subject,  is,  to  confine  the 
operation  of  the  certificate  to  something  uUri  that  for 
which  the  action  on  the  face  of  it  appears  to  be  brought ; 
i.  e.  to  the  fact,  either  that  it  was  really  brought  to  try  a 
right,  or  that  the  grievance  complained  of  was  not  only 
a  damage,  but  a  wilful  and  malicious  one.  The  result 
of  the  cases  decided  under  the  22  &  28  Car.  2,  c.  9, 
s.  186,  (which  is  equally  general  in  its  terms  as  the 
present)  is,  tb&t  wherever  there  is  a  legal  ingredient 
material  or  necessary  to  the  maintenance  of  the  action. 
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AS  to  that  the  Judge  had  no  power  to  certify.  [The  Exeh.rfpit<u, 
learned  Serjeant  referred  to  the  cases  ot  Hughes  v.  Hughes  {a). 
Smith  V.  Edwards  (A),  Dunnage  v.  Kemble  {c),  and  Jones  v. 
T7iomas  (rf)]*  Now  malice  is  a  necessary  ingredient  in  every 
actionable  libel ;  and  if  it  be  an  inference  that  because  a  libel 
isfabe,  it  must  also  be  taken  to  be  malicious^  that  term  must 
have  the  same  meaning  here.  And  as  every  publication 
includes  an  act  of  the  will^  a  libellous  publication  must  also 
be  wilful.  Whichsoever  is  necessary  to  entitle  the  plain- 
tiff to  recover^  whether  malice  in  law  or  in  fact^  the  power 
of  certifying  must  have  reference  to  something  beyond 
that.  Such  is  clearly  the  case  as  to  the  other  branch  of 
the  clause^  which  empowers  the  Judge  to  certify  that  the 
action  was  really  brought  to  try  a  right  beyond  the 
mere  right  to  recover  damages.  It  has  been  held  that 
the  Judge  cannot  certify  in  an  action  for  negligence :  Mar- 
riott V.  Stanley  {e).  The  act  is  to  be  generally  applied^ 
and  the  action  is  to  be  assumed^  where  the  damages  are  so 
small^  to  be  a  frivolous  one,  unless  in  certain  cases.  But 
even  if  it  does  not  appear  on  the  record  that  the  act  was 
unljulf  yet  if  it  does  that  it  was  malicious,  the  certificate  can- 
not have  any  operation,  because  it  must  be  operative  both 
as  to  the  malice  and  the  wilfulness.  The  defendant,  how- 
ever, contends,  that  the  power  of  certifying  is  confined  to 
something  beyond  the  mere  maintenance  of  the  action, 
whereas  this  is  in  substance  merely  a  certificate  of  that 
which  was  necessary  in  order  to  entitle  the  plaintiff  to  a 
verdict. — He  cited  also  Shuttleworth  v.  Cocker  (/). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  2  C,  M.  &  R.  663.  D.  91. 

(b)  4  Dowl.P.  C.  621.  (0)  1  Man.  &  G.  S53  ;  1  Scott, 

(c)  3  Bing.  N.  C.  538  ;  4  Scott,      N.  R.  392. 
365.  (/)  1  Man.  &  G.  829  ;  2  Scott, 

(d)  U  Ad.  &  Ell.  193 ;  3  P.  &      N.  R.  47. 

VOL.  VIII.  D  D  M.  W. 
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Exch.  4>f  Fhuty      Aldbbson.  B. — ^The  question  in  this  case  was,  whether 

1841 

'  '    my  Brother  Gumey  had  power,  in  an  action  for  libel,  to 

FosTBR  certify,  under  the  statute  8  &  4  Vict.,  c.  24,  s.  2,  that  the 
PoiNTBE.  grievance  complained  of  was  wilful  and  malicious.  We 
deferred  our  judgment  yesterday,  in  order  that  we  might 
have  an  opportunity  of  more  fully  considering  the  provi- 
sions of  the  act  of  Parliament.  On  consideration,  we  are 
of  opinion  that  the  learned  Judge  had  full  jurisdiction  to 
grant  the  certificate.  There  is  no  conflict,  as  was  contended 
in  argument,  between  the  words  of  the  certificate  and  those 
of  the  declaration ;  both  may  well  stand  together :  and  we 
must  follow  in  this  case  the  rule  which  has  been  so  often 
laid  down  as  to  the  interpretation  of  acts  of  Parliament, 
that  where  the  Uteral  construction  of  the  words  used  by 
the  legislature  induces  no  absurdity  or  contradiction,  that 
construction  ought  to  be  adopted.  Here  the  words  of  the 
act  are,  that  where  the  plaintifT  shall  recover  by  the  ver- 
dict of  a  jury  less  damages  than  409.,  he  shall  not  be  enti- 
tled to  recover  costs,  unless  the  Judge  or  other  presiding 
officer  shall  certify,  &c.,  that  the  action  was  brought  to  tiy  a 
right,  or  ''that  the  trespass  or  grievance  for  which  the  ac- 
tion was  brought,  was  wilful  and  malicious.^^  Now,  why 
should  we  hold,  that  because  the  declaration  in  this  case 
contains  an  averment  that  the  injury  was  malicious,  the 
Judge  has  no  power  to  gire  a  certificate  confirmatory  of 
that  fact  ?  If  the  certificate  were  contradictory  in  terms 
to  the  declaration,  the  argument  would  be  more  reason- 
able :  although,  even  then,  there  might  be  no  real  discre- 
pancy between  them,  because  the  word  "  malicious,'*  as 
used  in  a  declaration  for  libel,  does  not  necessarily  imply 
personal  malice  in  the  defendant.  Wherever  a  party 
publishes  calumnious  matter,  affecting  the  character  of 
another,  that  constitutes  malice  in  law,  sufficient  to  justify 
an  averment  of  malice  in  the  declaration ;  but  in  order  to 
justify  the  Judge  in  certifying  under  this  statute  that  the 
act  complained  of  was  malicious,  he  must  be  satisfied,  as 
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it  seems  to  me,  that  the  conduct  of  the  defendant  arose  Bxek.  of  PUat, 


1841. 


from  personal  malice — from  a  real  design  to  injure  the 
plaintiff^  and  that  it  was  in  fact  a  wilful  and  malicious  Foster 
grievance ;  so  that  the  certificate  of  malice  does  not  neces-  Pointir. 
sarilj  mean  malice  in  the  same  sense  as  it  is  used  in  the 
declaration.  This  rule  must  therefore  be  discharged,  and, 
as  the  moving  of  it  was  altogether  an  experiment,  with 
costs. 

Rule  discharged,  with  costs. 


Davis  v.  Smyth. 

DMay  26. 
EBT  for  goods  sold  and  delivered,  work  and  labour,  and  in  Jan.  1887,  a 

on  an  account  stated.     Plea,  nunquam  indebitatus.     At  ^{aind  dcU- 
the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sit-  ▼frfd  by  the 

^       ^  nn  .  ,    ,  ,,../«,       plaintiffto  the 

tings  after  Easter  Term,  it  appeared  that  the  plaintin,  who  defendant,  in 
was  a  coachmaker,  in  January,  1837,  supplied  a  carriage  thc'defendant*' 
to  the  defendant,  which  was  delivered  at  Brussels.    On  T?**.!2***;, 

'  plaintiff  as  foU 

the  5th  of  April  following,  he  received  from  the  defendant  lows:—"  The 
the  following  letter,  which  was  read  in  evidence : —  have  sent  me 

,  appears  to  be  in 

'*  Sir,  the  nature  of  a 

"  The  document  you  have  sent  me  appears  to  me  com-  payaWe  to*your 
pletely  in  the  nature  of  a  bill,  and  of  course,  I  presume,  ^"^^^^  m£kS- 
payable  to  you  or  order,  is  good  in  the  market — just  what  j*"^  ^^•^  i 

T.i^,  .,       r«,        ,  -r,  .1^  .        wished  to  avoid. 

I  wished  to  avoid.    The  document  I  have  wished  to  give  The  document 
you  was  simply  my  promissory  note,  payable  to  yourself,  t^**(Jvc  you^as 
as  an  acknowledgment  of  the  debt  in  the  first  place,  and  •*?P*y  my/>ro- 
appointing  the  time  of  payment  in  the  next.  payable  to  your. 

"  I  am,  Sir,  yours,  &c.  Held,  that  this 

-  Bruxelles,  April  5.  "  W.  Smyth.-      2l^'^:^lo 

Nothing  was  proved  to  have  been  said  at  the  time  of  the  igJeemcnt  to" 

contract  about  payment,  and  no  demand  for  interest  had  P*y/°' **^.„ 

^  ''  '  goods  by  a  bill 

ever  been  made :  but  in  the  particulars  of  demand  the  or  note,  and 
plaintiff  claimed  the  price  of  the  carriage,  and  also  interest  the  jury  might 

give  interest  on 
the  price  as  part  of  the  damages. 

D  D   2 
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Sxek.  o/pieas.  from  the  2l8t  Julv,  1889.     The  Lord  Chief  Baron,  in 
1841  " 

summing  iip^  left  it  to  the  jury  to  say,  upon  the  evidence 

to  be  derived  from  the  above  letter,  whether  there  was  an 
agreement  by  the  defendant  at  the  time  of  the  contract,  to 
give  a  bill  or  promissory  note  for  the  price  of  the  carriage, 
in  which  case  his  Lordship  thought  the  plaintiff  was  enti- 
tled to  recover  interest.  The  jury  found  a  verdict  for  the 
whole  demand,  including  the  interest,  and  the  Lord  Chief 
Baron  thereupon  gave  the  defendant  leave  to  move  to  re- 
duce the  verdict  by  the  amount  of  the  interest,  if  the  Court 
should  think  the  plaintiff  could  not  recover  it. 

Botve  now  moved  accordingly. — The  plaintiff  has  no  right 
to  recover  interest.  There  is  no  count  for  interest ;  and 
no  demand  having  been  made  of  it,  he  clearly  cannot  claim 
it  under  the  stat.  8  &  4  Will.  4,  c.  42,  s.  28.  His  whole 
case,  therefore,  in  this  respect  stands  upon  the  letter  of  the 
5th  April.  But  that  furnishes  no  inference  whatever,  be- 
yond mere  conjecture,  that  there  was  originally  a  contract 
to  pay  by  bill  or  note. 

Lord  Abingeb,  C.  B. — I  think  there  was  some  evidence 
to  go  to  the  jury  of  an  agreement  by  the  defendant  to  pay 
interest  in  consideration  of  forbearance.  The  only  uncer- 
tain matter  was  as  to  the  time  of  payment  of  the  note. 
The  jury  may  have  thought  that  the  word  "  wished  "  in  the 
defendant's  letter,  referred  to  some  conversation  contain- 
ing such  a  promise :  and  I  cannot  say  they  were  not  justi- 
fied in  coming  to  such  a  conclusion. 

Parke,  B. — Marshall  v.  Poole  {a)  is  an  authority,  that 
if  at  the  time  of  the  original  contract  the  defendant  agreed 
to  pay  by  bill  or  note,  interest  is  recoverable  as  part  of  the 
price.  I  think  there  was  some  evidence  for  the  jury  of 
such  an  agreement^  and  that  is  enough. 

ALDBR80N,  B.,  concurred.  j^^^  discharged, 

(a)  13  East,  98. 
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Exeh,  of  PUof, 
1841. 

Hills,  Administrator  of  Limmer,  Deceased,  v.  Hills. 

A  May  26. 

SSUMPSIT  for  money  had  and  received  to  the  use  of  a  gift  may  be 

the  plaintiff  as  administrator.     Plea,  non  assumpsit.     At  S^i^y'/*"*'" 

the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  after  <»""&.  although 

•^  °  it  be  coupled 

last  term,  the  facts  appeared  to  be  as  follow  : —  with  a  trust  that 

The  plaintiff's  intestate,  Mrs.  Limmer,  when  in  her  last  provtarthc**" 
illness,  and  on  the  day  of  her  death,  went  to  bed,  and  Mineral  of  the 

ooDor* 

sending  for  the  landlady  of  the  house  where  she  lodged, 
told  her  that  "  she  felt  much  worse^  and  she  wished  her 
brother  James  (the  defendant)  to  bury  her ;  that  she  wished 
him  to  have  all  she  had,  and  he  would  bury  her  comfort- 
ably.'' At  that  time  her  pocket-book,  containing  a  sum  of 
about  £80  in  cash  and  notes,  was  lying  on  the  bed.  She 
said  her  pocket  was  very  dirty,  upon  which  a  clean  one  was 
brought,  and  the  pocket-book  was  put  into  it,  and  placed 
upon  the  pillow.  She  then  fell  asleep  for  a  short  time, 
and  on  awaking  asked  for  the  pocket-book,  took  out  a  half 
sovereign,  and  having  paid  lOd.  for  some  household  ex- 
pense, put  the  change  into  the  pocket-book,  and  replaced 
it  on  the  pillow.  Shortly  afterwards  the  defendant  came 
to  see  her,  and  she  then,  in  the  presence  of  the  landlady, 
and  a  few  minutes  before  her  death,  put  the  pocket-book 
into  his  hands.  It  was  to  recover  the  amount  of  the  money 
contained  therein  that  this  action  was  brought.  For  the 
defendant,  two  points  were  made :  first,  that  this  was  an 
absolute  gift  inter  vivos,  which  could  not  be  questioned  by 
the  administrator;  or  secondly,  that  it  was  good  as  a  dona- 
tio mortis  cau8&.  The  learned  Judge  thought  that  it 
could  not  be  deemed  to  amount  to  a  gift  inter  vivos ;  and 
as  to  the  latter  question,  he  left  it  to  the  jury  to  say  whe- 
ther it  was  intended  as  an  absolute  gift  to  the  defendant 
after  the  death  of  the  intestate,  or  whether  she  intended  to 
retain  a  control  on  the  property  during  her  life :  and  the 
jury  finding  in  the  affirmative  of  the  former  branch  of  the 
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Etek.  •f  Phot,  propositioA,  the  verdict,  under  his  lordship's  direction, 
was  entered  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  £75. 

Kelly  now  moved  accordingly. — ^The  facts  in  this  case 
negatived  the  legal  inference  of  a  donatio  mortis  cansL 
Here  the  deceased  had  resumed  the  possession  of  the  money 
after  expressing  her  wish  that  the  defendant  should  have  it, 
and  before  the  ultimate  delivery  of  it  to  him,  and  had  paid 
a  debt  of  her  own  out  of  it.  [Rolfe,  B.— I  thought  it  was 
for  the  jury  to  say  whether  there  was  an  absolute  parting 
with  the  possession,  subject  only  to  the  contingency  of  her 
recovering :  if  so,  I  thought  it  a  good  donatio  mortis  causa.] 
There  must  be  a  delivery,  and  a  continuing  possession  in 
the  donee ;  if  the  subject-matter  of  the  gift  be  resumed 
before  death,  that  will  prevent  it  from  operating  as  a  do- 
natio mortis  caus& ;  Bunn  v.  Markham  (a).  The  first  deli- 
very, therefore,  did  not  operate  as  such.  And  it  was  not 
left  to  the  jury  whether  the  ultimate  delivery  to  the  de- 
fendant could  of  itself  J  under  the  circumstances,  amount  to 
a  donatio  mortis  caus&. 

But,  further,  the  condition  annexed  to  the  gift,  vix. 
that  of  providing  a  funeral  for  the  deceased,  prevented  it 
from  being  a  good  donatio  mortis  caus&.  It  is,  in  truth, 
only  a  gift  cffter  payment  of  the  expenses  of  the  funeral. 
The  only  condition  which  enters  into  the  definition  of  a 
donatio  mortis  causfi,  either  by  the  civil  law  or  the  law  of 
England,  is  the  condition  of  the  sick  person's  recovery. 
If  it  were  otherwise,  a  direction  to  pay  debts  and  legacies, 
making  the  party  a  residuary  legatee,  may  equally  be  con- 
strued into  a  donatio  mortis  causa ;  and  the  necessity  for  a 
written  will  may  be  evaded  altogether  under  that  form. 
Supposing  the  gift  in  this  case  good,  how  is  the  pondition 
to  be  enforced  ?    No  evidence  was  given  that  the  defend- 

(a)  7  Taunt.  223. 
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ant  had  performed  the  fimeral.    Would  not  the  adminis-  E*cK  of  Pisatt 

1841 
trator  nevertheless  be  liable  for  the  expenses  of  it  ?     How  - 

can  the  point  be  raised^  whether  the  title  of  the  donee  is        ^iLh9 

perfect  by  the  performance  of  such  a  condition?     [Parke,        Hills. 

B.^  referred  to  Blount  v.  Barrow  (a)] . 

Lord  AbingsRi  C.  B. — I  think  no  rule  ought  to  be 
granted.  The  facts  upon  which  the  question  depends  were 
for  the  jury^  and  their  finding  has  determined  the  point. 
If  indeed  in  law  there  could  be  no  donatio  mortis  causa 
coupled  with  a  condition,  the  defendant  could  not  succeed ; 
but  upon  the  authorities,  that  appears  not  to  be  so ;  pro- 
perty may  be  given  by  way  of  donatio  mortis  causfi,  although 
the  gift  be  made  for  a  special  purpose,  and  coupled  with  a 
trust. 

Pabke,  B. — ^The  only  question  for  us  to  determine  is, 
whether  what  is  otherwise  a  donatio  mortis  causft,  as  found 
by  the  jury,  is  less  so  because  coupled  with  a  condition 
that  the  donee  shall  pay  the  expenses  of  the  funeral.  That 
circumstances  afforded  a  strong  argument  to  the  jury  as  to 
the  construction  to  be  put  upon  the  expressions  used  by 
the  deceased,  and  that  a  mere  nuncupative  will  was  meant, 
of  which  the  defendant  was  to  be  the  executor.  But  the 
jury  have  excluded  that  argument,  by  finding  that  there 
was  a  delivery  which  was  intended  to  transfer  the  property 
in  the  money,  subject  to  the  contingency  of  the  donor's 
recovering,  and  coupled  with  the  condition  of  payment  of 
the  fbneral  expenses  by  the  defendant:  and  the  only 
question  now  is,  whether  that  condition  makes  it  void. 
It  is  not,  indeed,  properly  a  coiuUtum,  because  otherwise 
the  property  would  not  vest  until  performance  of  it,  but  a 
Intf/,  upon  which  the  donatio  mortis  causfi  was  made. 
And  the  authority  to  which  I  have  already  referred,  of 
Blount  V.  Barrow,  goes  the  length  of  deciding  that  it  ia  no 
objection  to  the  gift  that  it  is  made  for  a  special  purpose, 
(a)  4  Bro.  Ch.  C.  72. 
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Ejtch.  of  puaw,  There  India  bonds  were  given  by  the  deceased  to  the  party> 
subject  to  the  condition  of  his  carrying  on  a  Chancery 
suit,  and  the  gift  was  nevertheless  held  to  be  a  good  donatio 
mortis  causa.  I  cannot  distinguish  that  case  from  the 
present.  It  follows,  therefore,  that  a  gift  made  for  a  spe- 
cial purpose,  and  coupled  with  a  trust,  may  be  good  as  a 
donatio  mortis  causa :  although  I  agree  that  upon  this  par- 
ticular trust  a  very  strong  argument  arose  that  the  de- 
ceased did  not  intend  to  make  a  donatio  mortis  caus&,  but 
as  it  were  to  make  the  defendant  her  executor  under  a 
nuncupative  will. 

Alderson,  B. — I  am  of  the  same  opinion.  The  case  of 
B fount  V.  Barrow  decides,  that  a  donatio  mortis  caus&  may 
be  made  for  a  particular  purpose ;  that  the  party  may  de- 
liver the  subject  matter  of  the  gift  so  as  to  pass  the 
property  to  the  donee,  in  contemplation  of  death,  although 
he  is  to  use  it  for  a  particular  purpose,  or  out  of  it  to 
make  particular  payments,  and  to  keep  the  residue  for 
himself.     That  case  is  entirely  in  point. 

BoLFE,  B. — I  am  of  the  same  opinion.  I  told  the  jury 
that  a  donatio  mortis  caus&  was  always  to  be  viewed  with 
suspicion  :  but  if  it  be  allowed  at  all,  I  cannot  see  how  the 
annexation  of  a  trust  to  the  gift  can  make  any  difference. 
If  it  be  lawftil  so  to  give  the  property  out  and  out  to  the 
party  for  his  own  use,  I  cannot  see  that  it  makes  any  dif-^ 
ference  that  with  it  he  is  to  pay  for  a  particular  thing. 
If  a  man  on  his  death-bed  gives  another  1000/.,  is  it  any 
addition  to  the  evils  attending  this  mode  of  bestowing 
property  that  he  attaches  a  condition  to  it — as,  for  in- 
stance, that  he  stipulates  that  his  brother  shall  receive  an 
outfit  to  India  ?  The  case  of  BUmnt  v.  Barrow  is  expressly 
in  point,  and  disposes  of  the  question ;  and  I  have  no  doubt 
that  other  cases  to  the  same  effect  might  be  found. 

Rule  refused. 
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Ejtch,  of  PUa$t 
1841. 

Gale  t;.  Williamson.  Bart. 

T3%20. 
BESPASS  against  the  sheriff  of  the  county  of  Durham^  Where  a  fiither, 
for  breaking  and  entering  the  plaintiff's  dwelling-house^  signed  to^is 
and  seizing  and  carrying  away  his  goods.  Skratili"ofna-" 

Pleas,  first,  not  guilty:  secondly^   that  the  dwelling-  turai  love  and 

.       ,       i     ,  .  .         /  .1        -.      1,.  affection."  his 

house  m  the  declaration  mentioned  was  not  the  dweUing-  dweiiing-house 
house  of  the  plaintiff:  thirdly,  that  the  goods  were  not  the  "n^esti'te^- 
goods  of  the  plaintiff:  and,  fourthly,  a  justification  under  ^^^* »»  »"  **^' 
a  writ  of  fieri  facias  against  the  goods  of  Matthew  Gale,  against  the  she- 
the  elder;  that  divers  goods  belonging  to  the  said  Matthew  on  goods!  par? 
Gale  the  elder  were,  at  the  said  time  when  &c.,  in  the  ^0^",*^"^^' 
said  dwelling-house  in  the  declaration  mentioned,  and  that  "gainst  the  fa- 
the  defendant,  as  such  sheriff,  peaceably  and  quietly  entered  competent  to 
the  same,  in  order  to  levy  thereon,  &c.  The  plaintiff  joined  prove *h*t  by*a 
issue  on  the  three  first  pleas,  and  as  to  the  last,  admitted  'x*"**,  bearing 

^        '  '  even  date  with 

the  suing  out  of  the  writ,  the  indorsement  thereon,  and  the  deed  of  as- 
the  delivery  of  it  to  the  defendant,  and  as  to  the  residue  bound  himself 
of  the  plea,  replied  de  injuria ;  on  which  also  issue  was  fathcrWife**" 

joined.  *"*^  children ; 

and  that,  the 

At  the  trial  before  Rolfs,  B.,  at  the  last  Durham  Assizes,  jury  having 
the  following  facts  appeared  in  evidence  : — Matthew  Gale  ^^^a  pan  of 
the  elder,  the  father  of  the  plaintiff,  who  was  possessed  of  *^ji"™*„*"th« 
a  leasehold  interest  in  the  house  in  question,  assigned  the  the  assignment 
same,  by  indenture  dated  the  11th  of  January,  1840,  to  the  was  not  void ' 
plaintiff.  The  indenture,  after  reciting  that  the  said  M.  Gale  J^jundtrthe 
the  elder  was  in  a  weak  state  of  health,  and  was  desirous  »^^-  ^^  ^^"- 
of  committing  the  charge  of  his  wife  and  younger  family, 
and  also  of  his  business,  dwelling-house,  stock  in  trade^ 
&c.,  to.  Matthew  Gale  the  younger,  (the  plaintiff),  wit- 
nessed, that  ''for  and  in  consideration  of  the  natural  love 
and  affection  which  he  the  said  Matthew  Gale  the  elder 
hath  and  beareth,  as  well  to  the  said  Matthew  Gale  the 
younger,  as  to  his  said  wife  and  younger  children,  and  to 
the  end  that  he  may  henceforth  have  his  mind  diverted 
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E^ch,  of  Pleat,  from  the  cares  of  business,  and  be  at  liberty  to  pursue 
'  health  wheresoever  it  may  please  him/^  he  assigned  to  the 
plaintiff  the  dwelling-house,  kCy  in  question:  And  the 
indenture  further  witnessed,  that  ''for  the  consideration 
aforesaid,  he  assigned  to  the  plaintiff  Ids  stock  in  trade, 
shop-goods,  and  household  furniture/'  The  plaintiff  gave 
in  evidence  a  bond,  of  even  date  with  this  deed,  whereby 
he  was  bound  in  the  penal  sum  of  5Q0/.  to  support  his 
other's  wife  during  her  life,  and  his  other  children  until 
they  respectively  arrived  at  the  age  of  eighteen.  A  writ  of 
fi.  fa.  had  been  sued  out  against  the  father,  but  whether 
it  issued  before  or  after  the  execution  of  the  deed  of  assign- 
ment, did  not  distinctly  appear.  On  the  14th  of  August, 
the  sheriff's  officer  entered  the  plaintiff's  house  under  this 
writ,  and  took  the  goods  therein,  which  was  the  trespass 
complained  of. — It  was  contended  for  the  defendant,  that 
the  plaintiff  ought  to  be  nonsuited,  for  that  the  deed  of 
assignment  was  void  against  creditors  under  the  stat.  13 
Eliz.  c.  5,  being  voluntary,  and  made  without  any  other 
consideration  than  natural  love  and  affection:  and  that 
the  bond  could  not  be  used  to  shew  the  existence  of  a 
different  consideration  than  that  expressed  in  the  deed 
itself.  The  learned  Judge  declined  to  nonsuit,  and  in 
summing  up,  stated  to  the  jury,  that  it  did  not  neces- 
sarily follow  that  a  deed  was  void,  because  it  was  made  in 
consideration  only  of  natural  love  and  affection :  that  in 
the  present  case,  it  appeared  that  the  plaintiff  had  executed 
a  bond,  whereby  he  charged  himself  with  the  maintenance 
of  his  father's  wife  and  family ;  and  that  if  the  jury  thought 
the  bond  was  executed  at  the  same  time  with  the  assign- 
ment, and  was  a  part  of  the  same  transaction,  a  valuable 
consideration  had  been  given  by  the  plaintiff  for  the 
assignment  to  him  of  the  house  and  goods.  He  directed 
them  also  to  take  into  their  consideration,  whether  they 
thought  there  was  in  fact  no  intention  of  really  conveying 
the  house  and  goods  to  the  plaintiff,  but  a  secret  under- 
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standing  that  no  property  in  them  was  to  pass ;  in  whicli  Exek.  of  pieat, 
case  the  deed  would  be  void  independently  of  the  statute.    ^   ^  *  . 
The  jury  found  a  verdict  for  the  plaintiff^  damages  48/. ;        Gam 
and  the  learned  Judge  reserved  leave  to  the  defendant  to  Wijuliamsoit. 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  the  deed  of  assignment  was  void  under  the  stat. 
13  Eliz.  c.  6.    In  Easter  Term, 

Knowles  moved  accordingly,  and  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  or  why  there 
should  not  be  a  new  trial,  on  the  ground  of  misdirection. 

Addison  now  shewed  cause. — ^This  deed  was  not  void 
merely  because  it  was  executed  in  consideration  of  natural 
love  and  affection ;  and  the  jury  have  expressly  found  that 
the  transaction  was  free  from  fraud,  and  that  there  was  a 
valuable  consideration  given  in  the  execution  of  the  bond 
by  the  plaintiff.  But  it  will  be  said,  that  consideration 
ought  to  have  appeared  on  the  face  of  the  deed.  That, 
however,  is  not  necessary;  it  may  be  shewn  by  other  evi« 
deuce.  On  that  principle  it  was  held,  in  Tremtt  v.  Aggas  (a), 
that  one  deed  may  amount  to  a  defeazance,  and  be  set  forth 
as  such  in  pleading,  without  any  express  words  of  relation 
to  the  former  deed.  The  statute  13  Eliz.  c.  5,  does  not 
require  that  the  consideration  should  appear  on  the  face  of 
the  deed :  and  there  was  no  evidence  in  this  case  that  it 
was  made  to  defeat  or  delay  creditors.  It  is  competent  to 
the  party  to  shew  by  evidence  another  or  additional  consi- 
deration to  that  stated  in  a  deed.  The  cases  are  collected 
in  Phillipps  on  Evidence,  where  the  rule  is  thus  laid 
down  {b) : — *^  It  is  an  established  rule,  that  a  party  may 
aver  another  consideration,  which  is  consistent  with  the 
consideration  expressed;  but  no  averment  can  be  made  con- 
trary to,  or  inconsistent  with,  that  expressed  in  the  deed. 

(o)  Willes,  107.  (*)  Vol.  2,  p.  761  (8th  edit.). 
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E*e}i.  of  Pleat,  ThvLB,  if  a  deed  of  bargain  and  sale  is  expressed  generally 

.    ^^  *  .    to  be  made  '  for  divers  good  considerations/  it  may  be  aver- 

Galk        red  that  the  bargainee  gave  money  or  other  valuable  con- 

WiLUAMsoN.  sideration/'  Here  it  was  perfectly  consistent  with  the 
consideration  of  natural  love  and  affection,  that  the  son 
should  also  bind  himself  to  maintain  his  mother  and  her 
children.  [Alderson,  B. — ^The  rule  is  thus  laid  down  by 
Lord  Hardwicke,  in  Peacock  v.  Monk  (a) :  "  Where  any  con- 
sideration is  mentioned,  as  of  love  and  affection  only,  if  it 
is  not  also  said  and  for  other  considerations,  you  cannot 
enter  into  proof  of  any  other :  the  reason  is,  because  it 
would  be  contrary  to  the  deed ;  for  when  the  deed  says,  it 
is  in  consideration  of  such  a  particular  thing,  that  imports 
the  whole  consideration,  and  is  negative  to  any  other/^] 
He  held  it  to  be  otherwise  where  there  is  no  considera- 
tion at  all  in  the  deed:  yet  where  is  the  difference  in 
principle  between  the  two  cases,  that  where  no  considera- 
tion is  stated,  the  party  shall  be  allowed  to  prove  one,  and 
where  one  consideration  is  stated,  he  shall  be  allowed  to 
prove  an  additional  one?  [Lord  AUnger, — The  bond  was 
not  offered  in  evidence  so  much  to  shew  a  different  con- 
sideration, as  to  rebut  the  inference  that  this  was  a  volun- 
tary deed,  intended  to  defeat  or  delay  creditors.] 

Knowles,  contra. — The  objection  was,  that  there  was  no 
proof  of  any  assignment,  this  being  a  fraudulent  one,  and 
made  for  no  legal  consideration.  [Lord  Abinger,  C.  B. — 
It  is  not  an  illegal  consideration,  unless  the  deed  be  made 
with  intent  to  delay  creditors.]  It  must  necessarily  have 
that  effect ;  and  it  is  not  competent  to  the  par(y  to  give 
evidence  aliunde  of  the  consideration.     It  is  said  that  this 

was  evidence,  not  of  the  consideration,  but  of  the  bona 

ft 

fides  of  the  transaction,  so  as  to  withdraw  it  from  the 
operation  of  the  statute.     But  the  circumstance  that  fraud 

(«)  1  Ves.sen.  128. 
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is  alleged  makes  no  difference  as  to  the  application  of  the  Etch,  of  PUas^ 
rule  of  law,  that  a  party  cannot  be  admitted  to  contradict     .   ^      ^ 


the  consideration  stated  in  his  deed.    In  Rejf  y.  Inhabitants        Galb 

Vm 

of  Cheadle  (a),  a  different  consideration  was  allowed  to  be  Williamson. 

shewn  in  evidence,  but  there  the  party  invalidating  the 

deed  was  the  parish,  which  was  no  party  to  the  instrument ; 

and  the  Court  intimated  in  the  strongest  terms  that  the 

parties  to  the  deed  would  be  estopped  by  it  from  saying 

that  the  consideration  was  other  than  that  stated  in  it. 

The  rule  is  correctly  laid  down  by  Lord  Hardwicke  in  Pea-- 

cock  v.  Monk. 

Lord  Abinoeb,  C.  B. — I  think  this  rule  must  be  dis- 
charged. A  deed  made  in  consideration  only  of  natural 
love  and  affection  is  not  necessarily  void,  although  it  may 
be  made  so  by  evidence.  But  if  no  fraud  can  be  shewn,  and 
if  a  consideration  be  in  fact  given,  the  deed  is  good.  And 
that  consideration  may  be  proved  aliunde.  Suppose  the 
attorney  who  drew  the  deed  had  stated,  that  his  clerk  had 
omitted,  in  the  deed  of  assignment,  to  mention  the  execu- 
tion of  the  bond  as  the  consideration  for  the  assignment ; 
such  evidence  would  surely  have  been  admissible.  The 
evidence  is  used  to  explain  away  fraud  j  and  even  in  the 
case  of  a  deed,  fraud  may  be  proved  or  disproved  aliunde. 
A  deed  cannot  be  altered  as  between  the  parties  to  it,  but 
the  rule  is  different  as  between  third  parties.  In  this  case, 
therefore,  it  was  competent  for  the  plaintiff  to  give  evi- 
dence of  a  valuable  consideration,  so  as  to  disprove  the 
existence  of  fraud;  and  that  being  so,  it  became  a  ques- 
tion for  the  jury,  and  there  is  no  ground  for  disturbing 
their  verdict. 

Aldsbson,  B. — ^I  am  of  the  same  opinion.  In  the  case 
of  Coppock  V.  Bower  (&),  this  Court  held  that  an  illegal 

(a)  3  B.  &  AdoL  833.  (h)  4  M.  &  W.  361. 
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Btek.  rf  PUoi,  agreement  was  admissible  in    evidence   without    being 

-     stamped,  when  nsed  for  the  collateral  purpose  of  shewing 

Galb        that  it  was  illegal.     So  here,  the  deed  was  used  for  a  col- 

WiLLiAMBON.  lateral  purpose,  and  therefore  admits  of  evidence  to  shew 
the  real  nature  of  the  transaction.  The  rule  of  law  is, 
that  a  deed  made  merely  in  consideration  of  natural  love 
and  affection,  prim&  fiide  imports  fraud ;  that  alone  shews 
that  it  is  not  condurively,  but  only  presumptively,  fraudu* 
lent.  It  follows,  therefore,  that  evidence  may  be  adduced 
to  shew  that  no  firaud  was  in  fact  intended.  nPhis  is  not 
a  case  in  which  the  parties  to  a  deed  are  contesting  some 
light  arising  out  of  the  deed;  the  question  is,  whether 
there  was  in  the  transaction  in  question  an  intent  to  defeat 
or  delay  creditors.  Under  such  circumstances,  surely  it  is 
reasonable  that  the  party  should  be  allowed  to  shew,  by  a 
bond  of  even  date  with  the  assignment  to  which  the  frau- 
dulent purpose  is  ascribed,  that  it  was  made,  not  volunta- 
rily with  intent  to  delay  creditors,  but  in  truth  as  a  consi- 
deration for  the  support  of  his  father's  family.  I  think, 
therefore,  that  the  learned  Judge  was  right  in  receiving  the 
bond  in  evidence.  Whether  it  was  in  fact  executed  at  the 
same  time  with  the  assignment,  was  a  question  for  the  jury: 
it  was  also  for  them  to  say  whether  the  consideration  of 
the  bond,  being  different  from  that  which  appeared  on  the 
deed  of  assignment,  was  or  was  not  the  true  one.  They 
have  by  their  verdict  found  that  a  valuable  consideration 
was  given,  and  I  see  no  ground  for  disturbing  that  finding. 

BoLFV,  B. — It  is  a  mistake  to  suppose  that  the 
statute  makes  void,  as  against  creditors,  all  voluntary 
deeds.  All  that  it  says  is,  that  a  practice  of  making 
covinous  and  fraudulent  deeds  had  prevailed,  and  there- 
fore, that  all  feoffments,  gifts,  &c.,  of  any  lands  or  goods 
and  chattels,  as  against  the  persons  whose  actions, 
debts,  &c.,  by  such  covinous  and  fraudulent  devices  and 
practices  shall  be  disturbed,  hindered,  delayed,   or  de- 


Gale 
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frauded,  shall  be  void.  The  Courts,  in  construing  the  sta-  ^'*-^^^^«««. 
tute,  have  held  it  to  include  deeds  made  without  consider- 
ation, as  being  prim&  facie  fraudulent,  because  necessarily 
tending  to  delay  creditors.  But  the  question  in  each  case  WittiAHBON. 
is,  whether  the  deed  is  fraudulent  or  not ;  and  to  rebut 
the  presumption  of  fraud,  the  party  is  surely  at  Uberty  to 
give  in  evidence  all  the  circumstances  of  the  transaction ; 
not  to  contradict  the  consideration  stated  in  the  deed,  but 
to  take  it  out  of  the  operation  of  the  statute. 

Rule  discharged. 


Beeching  v.  Westbrook. 
y^  Jf<^  26  &  29. 

JJeBT  for  meat,  drink,  lodging,  &c.,  provided  by  the  in  au  action  for 

plaintiff  for  divers  persons  at  the  defendants  request,  and  ing  supplied  to' 
upon  an  account  stated.  Plea,  nunquam  indebitatus.  At  chiid^^'tSTde- 
the  trial  before  Parke,  B.,  at  the  last  Sussex  Assizes,  it  fendant,  letters 

_    ,  _  .  _  _  ,        '         of  the  defend- 

appeared  that  the  action  was  brought  to  recover  the  sum  ant,  containing 
of  21/.  18*.,  for  board  and  lodging  supplied  by  the  plain-  SSTmone^t^" 
tiff  to  an  fllegitimate  child  of  the  defendant,  who,  after  ^.j^^^i^^'^,. 
paying  a  weekly  sum  of  3*.  for  several  years  towards  the  cuses  for  not 

..  ^,  iMjiiii-  •  -I  having  done  so, 

maintenance  of  the  child,    had   discontinued  payment,  were  held  not 
The  plaintiff  tendered  in  evidence  four  letters  of  the  de-  lyeeme'St*" 
fendant's,  all  of  them  containing  promises  to  remit  money  f^"IP  ■•  ****"* 
to  the  plaintiff,  and  making  different  excuses  for  not  hav-  contract,"  with- 
ing  done  so.   It  was  objected  for  the  defendant,  that  these  of  thMe^ilords^ 
letters  were  not  admissible  for  want  of  a  stamp;  for  that  ^a^^qq^z, 
they  were  "  evidence  of  a  contract,"  within  the  meaning  ^  ^®*»  ^f'****- 
of  the  Stamp  Act,  55  Geo.  3,  c.  184,  Sched.  Part  1,  tit.  Agreement. 
"  Agreement.'^    The  learned  Baron  overruled  the  objec- 
tion, and  admitted  the  letters  in  evidence ;  and,  in  sum- 
ming up,  directed  the  jury  that  they  should  find  for  the 
plaintiff,  if  from  the  contents  of  the  letters,  and  the  other 
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Ejceh,  of  Pleat,  evidcDce  in  the  cause,  they  were  satisfied  that  the  defend* 
1841. 
^^—..^.il^    ant  had  entered  into  a  contract  to  pay  Zs.  a-week  towards 

Bbrching     |.jjg  support  of  the  child.     The  jury  having  found  a  verdict 

Wbstbrook.    for  the  plaintiff^  damages  21/.  18*., 

Shee,  Serjt.^  in  Easter  Term^  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  evidence  had  been  im- 
properly admitted. 

Piatt  and  Espmtuse  now  {May  26)  appeared  to  shew 
cause,  and  referred  to  Wheldon  v.  Matthews  (a) ;  but  no 
counsel  being  present  to  support  the  rule — 

Lord  Abinoeb,  C.  B.,  said — I  think  this  rule  must  be 
discharged,  and  that  the  letters  in  question  did  not  require 
a  stamp.  There  is  a  great  difference  between  a  memo- 
randum of  agreement,  on  which  an  action  may  be  main- 
tained, and  a  document  which  merely  amounts  to  an  ac- 
knowledgment of  the  debt,  and  upon  which  the  law  will 
imply  a  promise  to  pay.  That  is  the  ground  upon  which 
an  I.  O.  U.  is  admitted  in  evidence  without  a  stamp,  as 
being  a  mere  acknowledgement  of  an  antecedent  debt, 
and  not  in  itself  containing  the  contract  between  the 
parties. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  quite  clear 
that  the  tax  is  imposed,  not  upon  every  document  which  is 
produced  in  evidence  to  prove  an  agreement,  but  upon  '^  a 
memorandum  or  minute  of  an  agreement;''  that  is,  upon 
the  document  which  the  parties  themselves  have  put  down 
as  the  terms  of  their  agreement.  That  is  the  substance  of 
what  is  said  by  the  Court  of  Common  Pleas,  in  the  cases  of 
Lucas  V.  Beach  {b)  and   Vaughton  v.  Brine,  (c)  which  are 


{a)  2  Chit.  Rep.  399.        (6)  1  Man.  &  G.  417 ;  1  Scott,  N.  R.  350. 
(c)  1  Man.  &  G.  559 ;  1  Scott,  N.  R.  258. 
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quite  in  point ;  and  the  same  opinion  was  expressed  by  this  Ezeh.  of  Phag^ 

Court  in  the  course  of  the  discussion  in  The  Mayor  ofLud'  ^  '  ^ 

hw  v.  Charlton  (a).  Bekchino 


Alderson^  B. — ^The  act  of  Parliament  meant  to  put  an 
agreement,  and  a  memorandum  or  minute  of  an  agreement^ 
on  the  same  footing.  The  agreement  must  be  such  as  to 
bind  both  parties,  and  so  also,  therefore,  the  memorandum 
or  minute  of  agreement,  to  come  within  the  act,  must  be 
an  instrument  binding  on  both  parties. 

BoLFB,  B.,  concurred. 

The  rule  was  therefore  ordered  to  be  discharged ;  but 
afterwards,  on  the  application  of  Shee,  Serjt.,  the  Court 
allowed  the  case  to  stand  over  for  argument. 

Shee,  Serjt.,  was  accordingly  heard  on  a  subsequent  day 
{May  29)  in  support  of  the  rule ;  and  contended  that  the 
letters  in  question  fell  within  that  clause  of  the  Stamp  Act 
which  imposes  a  stamp  on  written  instruments  ''where 
the  matter  thereof  shall  be  of  the  value  of  20/.  or  upwards, 
whether  the  same  shall  be  only  evidence  of  a  contract^  or 
obligatory  upon  the  parties  from  its  being  a  written  in- 
strument:'' That  these  letters  were  clearly  "evidence  of 
a  contract,'*  for  they  were  expressly  left  to  the  jury  as  ma- 
terials whence  they  were  to  infer  a  contract  between  these 
parties;  and  that  the  statute  expressly  included  other 
instruments  than  those  which  contained  in  themselves  the 
binding  obligation  upon  the  parties.  He  referred  to  Em- 
merson  v.  Heelis  (A),  Roots  v.  Lord  Dormer  (c),  fVatkins  v. 
Hewlett  ({/),  and  Mayor  of  Ludlow  v.  Charlton. 

Parke,  B. — ^I  still  retain  the  opinion  which  I  before 
expressed,  that  these  letters  did  not  require  a  stamp.    A 

(«)  6  M.  &  W.  815.  (c)  4  B.  &  Adol.  77. 

(b)  2  Taunt.  38.  (d)  1  Brod.  &  B.  1. 

VOL.  VIII.  E  E  M.  W. 


V. 

Wbbtbrook. 
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Eseh,  of  Pkttt,  ttamp  is  not  imposed  by  the  act  upon  eyery  docnment 
which  refers  to,  and  so  furnishes  eyidence  to  prove,  an 
agreement ;  it  is  required  only  on  documents  in  which  the 
parties  put  down  the  terms  by  which  they  intend  to  be 
mutual]y  bound.  This  was  admitted  to  be  the  law  in  the 
case  of  Luca»  v.  Beach.  This  question  is  put  upon  the 
right  ground  by  Erskine,  J.,  in  Vauffhton  v.  Brine.  He 
says — ''  It  does  not  appear  to  me  that  the  act  requires  that 
every  document  which  may  be  given  in  evidence,  to  shew 
the  existence  of  an  agreement,  shall  be  stamped,  but  only 
such  agreements  as  would  be  evidence  against  both  the 
contracting  parties/'  Matde,  J.,  says  in  the  same  case : — 
*'  The  subsequent  words, '  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  firom 
its  being  a  written  instrument,'  are,  I  conceive,  used  to 
exclude  the  excuse,  that  the  agreement,  of  which  some 
memorandum  is  given  in  evidence,  need  not  have  been 
made  in  writing;  which  would,  in  every  case  not  within  the 
Statute  of  Frauds,  enable  a  party  to  give  in  evidence  a 
written  contract  without  its  being  stamped/' 

There  is  certainly  some  ambiguity  in  the  latter  part  of 
the  clause,  arising,  probably,  from  the  desire  of  the  legis- 
lature to  give  the  clause  as  extensive  an  operation  as  they 
could,  in  order  to  prevent  evasions  of  the  act.  But  I  am 
clearly  of  opinion  that  a  written  instrument,  to  come 
within  the  clause,  must  have  been  made  with  the  intention 
of  containing  in  itself  the  terms  of  an  agreement  between 
the  parties.     The  rule  must  therefore  be  discharged. 

Alderson,  B. — I  quite  agree  in  thinking  that  no  stamp 
was  necessary  in  this  case.'  It  cannot  be  contended  that 
letters  of  the  defendant,  the  contents  of  which  tend  to 
shew  the  existence  of  an  antecedent  contract  with  the 
plaintiff,  therefore  require  a  stamp ;  if  it  were  so,  it  would 
hardly  be  possible  to  put  in  any  letters  without  stamping 
them.     Those  letters  only  require  a  stamp,  which  are  writ- 
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ten,  if  I  may  so  express  myself,  while  the  agreemest  is  Bjtek.  of  PUa^, 

being  made ;  but  no  stamp  is  necessary  upon  letters  which  *   ^ 

are  written  after  the  agreement  has  been  made.  Bbbchin g 

Wbbtbrook, 
Gurnet,  B.,  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion.  Suppose  a  letter 
in  these  words : — "  I  addressed  a  note  to  you  some  time 
ago,  containing  the  terms  of  our  contract,  and  properly 
stamped ;''  according  to  the  argument  of  my  brother  Shee, 
such  a  letter  would  be  '^  evidence  of  a  contract,^'  and  could , 
not  be  read  to  the  jury  without  a  stamp. 

Rule  discharged. 


Ellis  v.  Taylor  and  Others. 

CAfay  28. 
ASE  for  wrongfully  and  injuriously  selling  goods  dis-  A  tender  of  rent 

trained  by  the  defendant  for  rent  due  to  him  from  the  tress,  after  im!' 

plaintiff,  after  a  tender  of  the  rent  and  expenses.     Plea,  Ei""aLTno  l!^ 

not  guilty  (by  statute).    At  the  trial  before  Rolfe,  B.,  at  tion  lies  for  sei- 

,       7  .  ^  .  ,     .  ,     ,  1  ,        l«ng  the  distress 

the  last  assizes  at  Liverpool,  it  appeared  that,  after  the  notwithstand- 

distress,  the  goods  remained  impounded  upon  the  plain-  '"  q1^^|  wh"* 

tiff's  premises  at  his  request;  and  after  such  impounding,  the'««ch  action 

but  before  the  sale  of  the  goods,  the  plaintiff  tendered  to  on  allegation 

the  bailiff  the  amount  of  the  rent  and  costs  of  the  distress,  maiiee, 

which  was  refused.     It  was  contended  for  the  defendant, 

that  the  tender,  after  impounding,  was  too  late,  and  did 

not  entitle  the  plaintiff  to  recover.     The  learned  Judge 

reserved  the  point,  and  the  plaintiff  had  a  verdict  for  £36, 

leave  being  given  to  the  defendant  to  move  to  enter  a 

nonsuit. 

In  Easter  Term,  Cresswell  moved  accordingly,  and  cited 
the  Six  Carpenters^  case  (a),  and  Thomas  v.  Harries  (A). 

(fl)  8  Rep.  147,  a.  (J)  1  Man.  &  Gr.  695 ;  1  Scott,  N.  R.  524^ 
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Sxeh.  of  Pleat,  [Porke,  B. — ^At  common  law,  imdoubtedly,  a  tender  mad^ 
^^y  .  after  impounding  is  too  late;  but  the  question  is,  whe* 
ther,  upon  the  equity  of  the  statute  2  W.  &  M.  stat.  1, 
0. 5,  S.2,  an  action  is  not  maintainable  for  selling  goods 
seized  under  a  distress,  where  a  tender  of  the  rent  and' 
expenses  is  made  before  the  sale,  although  after  the  im- 
pounding. It  is  laid  down  in  Mr.  Chitty's  Precedents  in 
Pleading,  vol.  ii.  p.  723  (5th  edit.)  that  in  a  distress  for 
rent,  upon  the  equity  of  this  statute,  a  sale  of  the  distress 
after  tender  of  the  rent  and  costs  would  be  illegal,  and 
that  in  such  case  trespass  is  the  proper  remedy :  and  cer- 
tainly the  precedents  are  constantly  in  this  form.  The 
object  of  the  distress  is  only  to  realize  the  rent.] — A  rule 
having  been  granted. 

Murphy  now  shewed  cause. — ^The  doctrine  that  a  tender 
of  the  rent  and  costs,  after  impounding,  is  too  late,  rests 
upon  dicta,  which,  (with  the  exception  of  that  of  Lord 
Coke,  in  the  Six  Carpenters^  Que,)  apply  only  to  the  case 
of  a  distress  for  trespass  damage  feasant.  Those  dicta 
applied  to  the  then  existing  state  of  the  law,  when  the 
distress  was  taken  off  the  premises  to  the  public  pound ; 
and  rest  upon  the  principle,  that,  inasmuch  as  the  goods 
were  then  in  the  custody  of  the  law,  that  custody  could 
not  be  changed  by  the  interference  of  the  party,  but  only 
by  the  intervention  of  some  legal  remedy.  But  when,  by 
the  stat.  2  W.  &  M.  st.  1,  c.  5,  s.  2,  the  goods  were  allowed 
to  be  impounded  on  the  premises  of  the  tenant,  the  same 
reason  no  longer  applied.  In  that  case  the  landlord  suf- 
fers no  inconvenience,  but  has  the  means  of  obtaining  the 
rent,  which  is  the  sole  object  of  the  distress,  and  of  reim- 
biursing  himself  his  costs :  and  it  appears  monstrous  to  say 
that  the  landlord  should  be  allowed  to  sell  the  goods,  after 
the  full  benefit  which  he  can  receive  by  a  sale  has  been 
tendered  to  him,  and  that  the  tenant  should  necessarily  be 
put  to  the  circuitous  remedy  of  a  replevin.    The  forms  of 
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precedents,  and  the  statement  of  the  law  by  Mr.  Chitty,  «*«*.  4  ^'««» 
favour  this  view  of  the  case.  The  case  is  analogous  to  that 
of  an  imprisonment  of  the  person,  in  which  case  payment 
or  tender  of  the  debt  and  costs,  although  after  the  defend- 
ant is  in  custody  on  a  ca.  sa.,  is  held  a  sufficient  ground  to 
entitle  him  to  his  discharge :  CrosAer  v.  Pilling  (a).  So 
also,  where  the  tenant  has  neglected  to  replevy  within  the 
five  days,  and  there  has  been  an  appraisement,  he  may  yet 
replevy  before  sale  of  the  goods  :  Jacob  v.  King  (d).  The 
dictum  in  Firth  v.  Purvis  (c),  that  a  tender  is  too  late  after 
impounding,  is  extra-judicial.  The  cases  of  Thomas  v. 
Harries  and  Ladd  v.  Thomas  {d)  are  undoubtedly  authori- 
ties against  the  plaintiff;  but  in  the  former  case  Maule,  J., 
dissented  from  the  opinion  of  the  other  Judges ;  and  all  the 
cases  cited  in  Ladd  v.  Thomas  were  cases  of  distress  damage 
feasant.  The  question  is,  whether  the  Court  will  not  re- 
view the  dicta  upon  which  all  the  later  authorities  appear 
to  rest,  and  which,  in  the  present  state  of  the  law,  are  no 
longer  applicable  {e). 

Cresswell  {Baines  and  Martin  with  him)  contra. — ^There 
is  nothing  in  the  stat.  2  W.  &  M.  st.  1,  c.  6,  or  in  any  sub* 
sequent  statute,  to  alter  the  rule  of  the  common  law  as  to 
the  effect  of  the  impounding  of  a  distress.  The  law  is  thus 
laid  down  by  Lord  Coke,  in  the  Six  Carpenters'  Case  (/)• 
''  Note,  reader,  this  difference,  that  tender  upon  the  land, 
before  the  distress,  makes  the  distress  tortious:  tender 
after  the  distress,  and  before  the  impounding,  makes  the 
detainer,  and  not  the  taking,  wrongful ;  tender  aftier  the 
impounding  makes  neither  the  one  nor  the  other  wrongful, 
for  then  it  comes  too  late,  because  then  the  cause  is  put  to 
the  trial  of  the  law  to  be  there  determined.''  That  state- 
ment of  the  law^  and  the  reason  given  for  it,  equally  apply 

(a)  4  B.  & Cr.  26;  6  D.  &  R.  1 29.  {e)  See  per  J3ei<,  C.  J.,  in  Braume 

{b)  5  Taunt.  451.  v.  Powell,  4  Bing.  230. 

(<?)  5  T.  R.  432.  (/)  8  Rep.  146. 

00 'I  r.&D.  9. 
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Exeh.  of  Pleat,  to  distresaes  of  all  kinds,  whether  for  rent  or  for  damage 
feasant.  Now  it  is  conceded  that  the  law  still  remains  the 
same  as  to  goods  distrained  damage  feasant.  [He  was 
here  stopped  by  the  Court.] 

Lord  Abingeb^  C.  B. — It  appears  that  there  are  two 
modern  decisions  on  the  point  in  favour  of  the  defendant, 
and  it  cannot  be  expected  that  we  shall  overrule  them.  K 
the  case  were  prosecuted  in  such  a  form  as  to  bring  them 
under  the  consideration  of  a  superior  court,  there  might  be 
some  reason  for  entertaining  the  question ;  but  until  those 
cases  are  rescinded,  we  must  be  bound  by  their  authority. 
There  certainly  appears  to  be  considerable  weight  in  the 
argument  as  to  the  hardship  on  the  tenant  by  the  present 
state  of  the  law ;  but  the  same  argument  has  been  sub- 
mitted to  and  weighed  by  former  judges.  If,  indeed,  the 
case  stated  that  the  goods  had  been  maliciously  sold  by  the 
landlord  after  a  tender,  I  should  have  hesitated  whether  to 
consider  the  cases  which  have  been  referred  to  as  binding 
authorities  upon  us.  {^Murphy  suggested  that,  after  verdict, 
the  words  *^  wrongfully  and  injuriously^'  would  have  the 
same  meaning  as  '^maliciously;''  and  that  in  Smith  y. 
Goodwin  (a),  that  meaning  appeared  to  have  been  assigned 
to  the  word  "  vexatiously."] — No ;  the  words  ''  wrongfully 
and  injuriously"  mean  no  more  than  contrary  to  law, 
whereby  there  is  a  wrong  and  an  injuiy :  the  word  *'  vex- 
atiously"  implies  actual  malice.  I  do  not  mean  to  say 
that  a  landlord  may  not  be  liable  if  he  maliciously  perse- 
vere in  a  sale,  notwithstanding  a  tender  of  the  rent  and 
expenses,  though  made  after  impounding;  but  that  must 
be  upon  an  allegation  and  proof  of  malice.  Upon  that 
point,  however,  I  give  no  positive  opinion.  At  present  the 
rule  must  be  absolute  to  enter  a  nonsuit. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute, 
(a)  4  B.  &  Adol.  413. 
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Btek.  of  Pieagf 

Abbey  v.  Fetch.  v^...^.^^ 

L/ ASE  for  an  excessive  distress.     The  third  count  of  the  where  a  fanm 
declaration  stated,  that  the  plaintiff  was  tenant  to  the  de-  covenant  not  to 
fendant  of  a  farm  at  a  certain  rent,  of  which  a  certain  ^"T  off  the 

premises  tbe 

sum  of  money,  to  wit,  &c.,  was  due;  and  that  the  defendant,  ^'^y  *^^  •^raw 
wrongAiUy  and  maliciously  contriving  to  injure  the  plain-  farm,  the  land* 
tiff,  took  and  distrained  certain  crops,  goods  and  chattels  seiaedthe hiw 
of  the  plaintiff  of  great  value,  &c.,  and  thereby  took  a  *nd  straw  under 
great  and  unreasonable  distress  for  the  said  rent,   and  sell  it  subject  to 
wrongfully  and  injuriously  sold  the  same  for  much  less  thTpurchaser* 
than  the  best  price  that  might  have  been  obtained  for  the  '^'hrrelS'sM! 
same,  had  the  same  been  sold  in  a  due  and  proper  manner, 
and  under  due  and  proper  conditions  of  sale,  fee.     Plea, 
not  guilty. 

At  the  trial  before  Maule,  J.,  at  the  last  assizes  for 
Yorkshire,  it  appeared  that  the  defendant,  after  having 
distrained  the  hay  and  straw  on  the  premises  of  the  plain- 
tiff, who  held  a  farm  under  him,  sold  them,  subject  to  a 
condition  that  the  purchaser  should  consume  them  on  the 
premises ;  the  consequence  of  which  was,  that  they  pro- 
duced  less  than  they  would  if  the  sale  had  been  absolute. 
By  the  terms  of  this  lease,  the  plaintiff  was  bound  not  to 
carry  off  the  hay  and  straw  grown  on  the  farm.  It  was 
contended  for  the  plaintiff,  that  the  selling  of  the  goods, 
subject  to  the  above  restriction,  was  a  wrongful  act,  and 
that  the  plaintiff  was  entitled  to  recover,  under  the  third 
count,  the  difference  between  the  price  actually  obtained, 
and  that  which  might  have  been  obtained  if  no  such  con- 
dition had  been  annexed  to  the  sale.  The  learned  judge, 
however,  was  of  opinion  that  no  cause  of  action  had  been 
proved,  and  under  his  direction  a  verdict  was  found  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him  on  the  third  count. 

Alexander^  in  Easter  Term,  obtained  a  rule  accordingly; 
against  which  ' 


420  CASES   IN   THE   EXCHEQUER^ 

Exeh.  of  pum^  Cresswell  and  fV.  H.  Watson  now  shewed  canse^  and  con- 
^^^^'  .  tended^  that  the  third  connt  was  not  proved ;  for  that  as 
the  plainti£P,  by  the  terms  of  his  tenancy,  was  precluded 
from  carrying  away  the  straw  and  hay  off  the  premises^ 
the  landlord  had  a  right  to  sell  them  under  the  distress 
subject  to  the  like  restriction,  and  to  impose  upon  the 
purchaser  the  condition  that  they  should  be  consumed 
upon  the  premises. 

Addison^  contra. — ^The  defendant  had  no  right  to  restrict 
the  sale  under  the  distress  according  to  the  terms  of  the 
tenancy,  but  ought  to  have  sold  the  property  absolutely. 
But  for  the  stat.  56  Geo.  8,  c.  50,  which  enables  the  sheriff 
to  sell  a  tenant's  property  subject  to  such  a  restriction,  he 
must  have  sold  it  absolutely ;  but  the  3rd  section  of  that 
statute  empowers  him  to  sell  the  produce  of  the  farm  sub- 
ject to  a  condition  that  the  purchaser  shall  expend  it  on 
the  land.  But  the  landlord,  selling  under  a  distress,  has 
no  such  right.  It  is  true  the  plaintiff  in  the  present  case 
was  under  a  covenant  not  to  carry  the  hay  and  straw  off 
the  farm ;  but  he  had  an  absolute  property  in  them,  al- 
though he  would  have  been  liable  to  the  landlord  for  re« 
moving  them  contrary  to  the  covenant :  and  the  sale  of 
them  ought,  therefore,  to  have  been  absolute  and  uncon- 
ditional. 

Lord  Abinger,  C.  B. — This  rule  must  be  discharged. 
The  only  question  is,  whether  the  landlord,  having  dis- 
trained for  rent,  was  bound  to  sell  the  hay  and  straw  to  be 
consumed  off  the  premises,  in  a  case  in  which,  according  to 
the  terms  of  his  covenant,  the  tenant  had  no  beneficial 
interest  in  them.  I  do  not  think  he  was.  As  the  ques- 
tion comes  to  be  decided  by  us  for  the  first  time,  we  may 
decide  it  upon  the  general  principle,  that  the  tenant  can« 
not  be  in  a  better  situation,  by  means  of  a  distress,  than 
he  would  be  while  paying  his  rent  faithfully.     When  the 
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hndlord.  therefore,  sells  under  a  distress.  lie  should  sell  no  Biek,  of  Phtu, 

1841 
more  than  the  tenant  could  himself  dispose  of.  '  ^ 

Abbkt 
AldersoN;  B. — ^The  plaintiff  complains  that  he  has  sus-  pbtcr. 
tained  damage  by  his  landlord  having  sold  his  goods  in  an 
undue  and  improper  manner.  But  it  is  clear  that  he  could 
not  himself  have  disposed  of  the  goods  on  any  other  terms 
than  those  on  which  the  landlord  has  sold  them:  how  then 
can  he  complain  of  any  damage? 

Gurnet,  B.,  concurred. 

BoLTE,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  statute  which  has  been  referred  to,  the  56  Geo.  8, 
c.  50,  throws  some  light  upon  this  point :  for  the  8rd  sec- 
tion provides,  that  on  an  execution  against  the  tenant,  the 
sheriff  may  dispose  of  the  produce  of  the  land  to  any  per- 
son who  shall  agree  in  writing  to  expend  it  on  the  land, 
according  to  the  custom  of  the  country,  where  no  covenant 
or  written  agreement  shall  be  shewn,  otherwise  according 
to  9uch  covenant  or  written  agreement ;  and  the  6th  section 
enacts,  that  the  landlord  shall  not  distrain  for  rent  on  any 
such  produce  which  shall  have  been  severed  from  the  soil, 

and  sold  subject  to  such  agreement. 

Rule  discharged. 


MuscHAMP  V.  The  Lancaster  and  Preston  Junction 

Bailway  Company.  ,^    ^ 

p  May2». 

L/ASE. — The  declaration  stated,  that,  after  the  passing  A  parcel  wm 
of  a  certain  act  of  Parliament,  intituled  ''  An  Act  for  Lancaster,  to 

tht  Lancaster 
and  Preston 
Junction  Railway  Coin|»any,  directed  to  a  person  at  a  place  in  Derbyshire.  The  person  who 
brought  it  to  the  station  offered  to  pay  the  carriage,  but  the  booli-lceeper  said  it  had  better  be 
paid  by  the  person  to  whom  it  was  directed,  on  the  receipt  of  It.  The  Lancaster  and  Preston 
Junction  Railway  Company  were  Icnown  to  be  proprietors  of  the  line  only  as  far  as  Preston, 
Where  the  railway  unites  with  the  North  Union  line,  and  that  afterwards  with  another,  and  so  on 
into  Derbyshire.  The  parcel  having  been  lost  tfier  it  was  forwarded  from  Preston:— ffe/if,  that 
Che  Lancaster  and  Preston  Railway  Company  were  liable  for  its  loss. 
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£rr  A.  «>/  Pifas,  making  and  maintaining  a  Railway  from  the  Town  of  Lan- 

-  caster  to  the  Town  of  Preston,  in  the  County  Palatine  of 

Muse  H AMP  Lancaster/'  the  defendants  were  the  proprietors  of  a  certain 

LAXCA8TSR  railway,  to  wit,  &c.,  and  of  certain  engines  and  carriages 


AND 


Prbstok  nsed  thereon ;  and  the  pkintifF,  on  frc.,  caused  to  be  offered 
Raii!way^Co.  *^^  delivered  to  the  defendants,  to  wit,  as  common  car- 
riers, and  the  defendants  received  as  such  carriers,  a  cer- 
tain box,  and  divers  goods  and  chattels  contained  therein, 
of  the  plaintiff,  to  be  safely  and  securely  carried  and 
conveyed  for  the  plaintiff  by  the  defendants,  from  Lan- 
caster aforesaid,  upon  the  said  railway,  and  upon  other 
railways,  and  to  be  caused  by  the  defendants  to  be  left  at 
a.  certain  other  place,  to  wit,  at  a  certain  place  called  the 
Wheatsheaf,  Bartlow,  near  Bakewdl,  Derbyshire,  for  the 
plaintiff,  for  certain  reward  to  be  therefore  paid  by  the 
plaintiff  to  the  defendants :  yet  the  defendants,  contriving, 
&c.,  did  not  nor  would  convey  the  said  box,  &c.,  upon  their 
said  railway,  or  upon  other  railways,  or  cause  the  same  to 
be  left  at  the  said  Wheatsheaf,  &c.,  for  the  plaintiff;  but 
through  the  negligence,  carelessness,  &c.,  of  the  defend- 
ants, the  said  box,  goods,  and  chattels  were  wholly  lost  to 
the  plaintiff. 

Pleas,  first,  not  guilty;  secondly,  that  the  plaintiff  did 
not  cause  to  be  delivered  to  the  defendants,  nor  did  the 
defendants  accept  and  receive,  the  said  box,  &c.,  for  the 
purpose  and  in  the  manner  and  form  as  the  plaintiff  hath 
in  his  said  declaration  alleged: — on  which  issues  were 
joined. 

At  the  trial  before  Jtolfe,  B.,  at  the  last  assizes  at  Liver- 
pooly  the  following  facts  appeared  in  evidence : — ^The  de- 
fendants are  the  proprietors  of  the  Lancaster  and  Preston 
Junction  Bailway,  and  carry  on  business  on  their  line 
between  Lancaster  and  Preston,  as  common  carriers.  At 
Preston  the  line  joins  the  North  Union  Railway,  which 
afterwards  unites  with  the  Liverpool  and  Manchester  Bail- 
way  at  Parkside,  and  that  with  the  Grand  Junction  Bail- 
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Railway  Co. 


way.  The  plaintiflP,  a  stonemason  living  at  Lancaster,  had  &reA.  «/  Pieat, 
gone  into  Derbyshire  in  search  of  work,  leaving  his  box  of 
tools  to  be  sent  after  him.  His  mother  accordingly  took 
the  box  to  the  railway  station  at  Lancaster,  directed  to  the 
plaintiff,  ''to  be  left  at  the  Wheatsheaf,  Bartlow,  near 
Bakewell,  Derbyshire,'^  (a  place  abont  eight  miles  wide  of 
the  Birmingham  and  Derby  Junction  Railway),  and  re- 
quested the  derk  at  the  station  to  book  it.  In  answer 
to  her  inquiries,  he  told  her  that  the  box  would  go  in  two  cat 
three  days ;  and  on  her  asking  whether  it  would  go  sooner  if 
the  carriage  were  paid  in  advance,  he  inquired  whether  any 
one  was  going  with  it;  on  her  answering  in  the  negative, 
and  that  the  person  for  whom  it  was  intended  would  be 
ready  at  the  other  end  to  receive  it,  he  said  the  carriage 
had  better  be  paid  for  by  that  person  on  the  receipt  of  it. 
It  appeared  that  the  box  arrived  safely  at  Preston,  but  was 
lost  after  it  was  dispatched  from  thence  by  the  North  Union 
Bailway.  Upon  these  facts,  the  learned  Judge  stated  to 
the  jury,  in  summing  up,  that  where  a  common  carrier 
takes  into  his  care  a  parcel  directed  to  a  particular  place, 
and  does  not  by  positive  agreement  limit  his  responsibility  to 
a  part  only  of  the  distance,  that  is  prim&  facie  eridence  of  an 
undertaking  on  his  part  to  carry  the  parcel  to  the  place 
to  which  it  is  directed :  and  that  the  same  rule  applied, 
although  that  place  were  beyond  the  limits  within  which 
he  in  general  professed  to  carry  on  his  trade  of  a  carrier* 
The  jury  found  a  verdict  for  the  plaintiff,  damages  16/.  Is* 


In  Easter  term,  Crea$weU  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 


Afar/in  now  shewed  cause,  and  contended  that  there  was 
no  misdirection;  that  there  was  abundant  evidence  for  the 
jury  of  an  undertaking  by  the  defendants,  through  their 
agent,  to  carry  the  box  and  its  contents  to  the  place  of  its 
ultimate  destination ;  that  if  the  carriage  had  been  paid  i^ 
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Bxeh.  0/  PUtu,  advance,  according  to  the  o£Fer  made  by  the  plaintiff's 

.    ^^      ^    mother,  the  snm  demanded  wonld  clearly  have  been  the 

MuBCHAM p    carriage  for  the  whole  distance ;  and  that  to  suppose  as 

Lancabtib    many  different  contracts  as  there  were  carriers  on  a*con- 

Preston      tinuous  line  of  railway,  wonld  be  against  all  principle  and 

juNCTiow     convenience. — The  Court  then  called  on 

Railway  Co. 

CressweU,  Baines,  and  Burrell,  in  support  of  the  rule. — 
This  is  not  the  case  of  a  conveyance  travelling  throughout 
a  continuous  line,  like  a  coach,  for  instance,  which  pro- 
fesses to  run  from  London  to  York :  in  such  a  case  parties 
are  not  bound  to  look  out  for  the  particular  proprietors 
interested  in  the  different  parts  of  the  line.  Bat  there  it 
is  held  out  to  the  public  as  one  line:  this  is  the  case  of  a 
company  known  as  the  Lancaster  and  Preston  JnnctionRail- 
way,  and  holding  themselves  out  to  the  world  as  the  proprie- 
tors of  and  carriers  upon  that  distinct  line  of  railway  only. 
To  hold  them  liable  for  the  loss  of  a  parcel  beyond  the 
limits  of  their  own  line  would  therefore  be  very  unjust. 
Suppose  the  case  of  a  known  coach  from  London  to  Stam- 
ford, and  a  party  delivers  to  the  book-keeper  a  parcel 
directed  to  York,  does  that  prove  a  contract  to  carry  it  to 
York?  [Lord  Abinger,  C.  B. — ^What  would  be  the  under- 
taking of  the  carrier  in  that  case?]  To  carry  to  Stam- 
ford, and  forward  thence  to  York.  Parties  must  be 
assumed  to  contract  in  reference  to  the  known  mode  in 
which  the  carrier  carries  on  his  business.  Suppose  it  had 
been  alleged  in  this  case  that  the  defendants  were  common 
tarriers  from  Lancaster  to  Derby,  and  that  had  been  tra- 
versed ;  would  evidence  of  the  kind  given  on  the  part  of 
the  plaintiff  have  proved  that  they  were?  If  the  defend- 
ants are  held  liable  in  this  case,  it  would  follow,  that  a 
carrier  who  professed  on  his  part  to  carry  parcels  one  stage 
only  from  London,  would  be  liable  for  the  loss  of  a  parcel 
at  any  place  between  London  and  the  Land's  End  :  or  the 
owners  of  a  steam-vessel  plying  between  Liverpool  and 
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Belfast^  by  receiving  a  box  directed  to  an  inland  town  in  Ejtch.  ofPha$^ 

Ireland^  would  be  responsible  for  its  safe  delivery  at  that     ^   ^      ^ 

place.     K  it  be  so^  the  same  principle  must  hold  as  to  im-     Mcsghamp 

puted  negligence  to  persons,  as  to  goods.    Now^  suppose  a    Lancaster 

passenger  booked  at  Lancaster  for  London^  and  injured  on      pa.^^TON 

the  North  Union  Railway :  could  the  proprietors  of  the  Lan-  _  Juwctiom 
,_  _.      ,     ,    ,,  ..,    «    rr..  Railway  Co.. 

caster  and  Preston  hue  be  held  responsible  ?  The  true  con- 
struction of  the  defendants'  contract  is^  that  they  engage  to 
carry  the  goods  safely  as  far  as  Preston — i.  e.  as  ficur  as  they 
hold  themselves  out^  and  are  empowered  by  their  act  of 
Parliament  to  trade,  as  carriers — ^and  then  to  put  them  in  a 
course  of  carriage  onward,  by  transferring  them  to  another 
carrier,  so  as  to  give  the  owner,  in  the  event  of  their  loss,  a 
right  of  action  against  the  new  bailees.  Garside  v.  Trent 
and  Mersey  Navigation  Company  (a) .  [Lord  Abinger,  C.  B« 
— The  defendants  refuse  to  receive  the  money  for  the  car- 
riage at  the  time:  does  not  that  shew  that  they  treat  the 
carriers  forward  as  their  agents,  from  whom  they  are  to  get 
their  remuneration  ?]  A  contrary  inference  rather  arises — 
that  they  could  not  tell  what  the  whole  amount  of  the  car- 
riage would  be,  and  therefore  declined  to  receive  it.  If  this 
be  in  law  a  contract  to  carry  the  whole  distance,  it  must 
be  so  also,  although  the  other  party  be  fully  cognizant  of 
the  terms  on  which  the  defendants  cany  on  their  business. 
[Lord  AbvngeTy  C.  B. — Do  you  say  the  successive  carriers 
are  agents  of  the  original  customer?]  Yes,  if  the  succes- 
sive companies  be  known  to  him.  {Bolfty  B. — How  is  he 
to  discover  on  which  line  the  goods  were  lost  ?]  In  Vpston 
V.  Slark  (6),  the  name  of  the  defendant  was  over  the  door 
of  a  booking-house  for  coaches  and  waggons  in  Piccadilly, 
with  the  words,  "  Conveyances  to  all  parts  of  the  world," 
followed  by  a  list  of  places,  amongst  which  was  Windsor : 
yet  it  was  held,  that  proof  of  the  booking  at  that  office  of 
a  box  directed  to  Windsor,  which  did  not  reach  its  destin-^ 

(a)  4T.  R,  681.  (6)  2  Car.  &  P.  598. 
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S*eh,  rf  Pkas,  ation,  was  not  sufficient  to  make  the  defendant  responsible 
^    ^     .     for  its  loss.    So,  in  Gilbart  v.  Dale  (a),  which  was  an  action 
MvtcHAifp    brought  for  negligence  in  the  loss  of  goods,  against  the 
Lamcabtsr    proprietor  of  a  general  booking-office  for  the  transmission 
Pkxbton       ^^  parcels  by  coach,  it  was  held  insufficient  to  prove  that  the 
JuwcTiow      goods  never  reached  their  destination.    Coleridge,  J.,  there 
says,  ''  Suppose  goods  were  left  with  a  carrier,  to  be  taken 
by  him  to  York,  and  from  thence  forwarded  to  Edinburgh, 
would  it  be  sufficient,  in  an  action  against  him  for  negli- 
gence, to  shew  that  the  goods  did  not  reach  Edinburgh  ?  '* 
The  same  hardship  which  is  recited  in  the  preamble  to  the 
Carriers'  Act,  1  WilL  4s  c.  68,  from  the  great  increase  of 
the  responsibility  and  risk  of  common  carriers,  will  occur 
again,  if  a  carrier  is  to  be  held  liable  under  such  cir* 
cumstancesas  these. 

Lord  Abinoek,  C.  B. — ^The  simple  question  in  this  case 
is,  whether  the  learned  Judge  misdirected  the  jury,  in  tell- 
ing them  that,  if  the  case  were  stripped  of  all  other  cir« 
cumstanoes  beyond  the  mere  fact  of  knowledge  by  the 
party  that  the  defendants  were  carriers  only  fit>m  Lancaster 
to  Preston,  and  if,  under  such  circumstances,  they  ac- 
cepted a  parcel  to  be  carried  on  to  a  more  distant  place, 
they  were  liable  for  the  loss  of  it,  this  being  evidence 
whence  the  jury  might  infer  that  they  undertook  to  carry 
it  in  safety  to  that  place.  I  think  that  in  this  proposition 
there  was  no  misdirection.  It  is  admitted  by  the  defend- 
ants' counsel,  that  the  defendants  contract  to  do  some- 
thing more  with  the  parcel  than  merely  to  carry  it  to  Pres- 
ton; they  say  the  engagement  is  to  carry  to  Preston,  and 
there  to  deliver  it  to  an  agent,  who  is  to  carry  it  further, 
who  is  afterwards  to  be  replaced  by  another,  and  so  on 
until  the  end  of  the  journey.  Now  that  is  a  veiy  elabo- 
rate kind  of  contract ;  it  is  in  substance  giving  to  the  car- 

(a)  5  Ad.  &  £U.  543;  1  Nev.  &  P.  22. 
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rien  a  general  power^  alonfi;  the  whole  line  of  ronte^  to  Kxeh,qf  Pi^t^ 
make  at  their  pleasure  fresh  contracts,  which  shall  be  bind- 
ing  upon  the  principal  who  employed  them.  But  if,  as  it 
is  admitted  on  both  sides,  it  is  clear  that  something  more  Lakcastu 
was  meant  to  be  done  by  the  defendants  than  carrying  as  pm^ton 
far  as  Pre«ton,  is  it  not  for  the  jury  to  say  what  is  the  con-  p?""*^*®2 
tract,  and  how  much  more  was  undertaken  to  be  done  by 
them  ?  Now,  it  certainly  might  be  true  that  the  contract 
between  these  parties  was  such  as  that  suggested  by  the 
counsel  for  the  defendants ;  but  other  Tiews  of  the  case 
may  be  suggested  quite  as  probable;  such,  for  instance,  as 
that  these  railway  companies,  though  separate  in  them- 
selves, are  in  the  habit,  for  their  own  advantage^  of  mak- 
ing contracts,  of  which  this  was  one,  to  convey  goods  along 
the  whole  line,  to  the  ultimate  terminus,  each  of  them 
being  agents  of  the  other  to  carry  them  forward,  and  each 
receiving  their  share  of  the  profits  from  the  last.  The 
fact  that,  aoc(»rding  to  the  agreement  proved,  the  carriage 
was  to  be  paid  at  the  end  of  the  journey,  rather  confirms 
the  notion,  that  the  persons  who  were  to  carry  the  goods 
fromPrestontotheir  final  destination,  wereunder  the  control 
of  the  defendants,  whoconsequently  exercised  some  influence 
and  agency  beyond  the  immediate  terminus  of  their  own 
railway.  Is  it  not  then  a  question  for  the  jury  to  say  what 
the  nature  of  this  contract  was;  and  is  it  not  as  reasonably 
an  inference  for  them  to  draw,  that  the  whole  was  one 
contract,  as  the  contrary  ?  I  hardly  think  they  would  be 
likely  to  infer  so  elaborate  a  contract  as  that  which  the 
defendants'  counsel  suggest,  namely,  that  as  the  line  of 
the  defendants'  railway  terminates  at  Preston,  it  is  to  be 
presumed  that  the  pkintilf,  who  intrusted  the  goods  to 
them,  made  it  part  of  his  bargain  that  they  should  employ 
for  him  a  fresh  agent  both  at  that  place  and  at  every  sub- 
sequent change  of  railway  or  conveyance,  and  on  each 
shifting  of  the  goods  give  such  a  document  to  the  new 
agent  as  should  render  him  responsible.     Suppose  the 
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Bxeh.  of  PieaSf  owner  of  goods  sent  under  such  circumstancesj  when  he 
^  ^r.  finds  they  do  not  come  to  hand,  comes  to  the  railway 
MuBCHAMP  office  and  makes  a  complaint,  then,  if  the  defendants^  ar- 
Lamoabtsr  gument  in  this  case  be  well  founded,  unless  the  railway 
Prmton  company  refuse  to  supply  him  with  the  name  of  the  new 
Junction  ^  agent,  they  break  their  contract.  It  is  true  that,  prac- 
tically, it  might  make  no  great  difference  to  the  proprietor 
of  the  goods  which  was  the  real  contract,  if  their  not  im- 
mediately  furnishing  him  with  the  name  would  entitle  him 
to  bring  an  action  against  them.  But  the  question  is,  why 
should  the  jury  infer  one  of  these  contracts  rather  than  the 
other?  which  of  the  two  is  the  most  natural,  the  most 
usual,  the  most  probable?  Besides,  the  carriage-money 
being  in  this  case  one  undivided  sum,  rather  supports  the 
inference,  that  although  these  carriers  carry  only  a  certain 
distance  with  their  own  vehicles,  they  make  subordinate 
contracts  with  the  other  carriers,  and  are  partners  inter  se 
as  to  the  carriage-money ;  a  fact  of  which  the  owner  of  the 
goods  could  know  nothing,  as  he  only  pays  the  one  entire 
sum  at  the  end  of  the  journey,  which  they  afterwards 
divide  as  they  please.  Not  only,  therefore,  is  there  some 
evidence  of  this  being  the  nature  of  the  contract,  but 
it  is  the  most  likely  contract  under  the  circumstances ;  for 
it  is  admitted  that  the  defendants  undertook  to  do  more 
than  simply  to  carry  the  goods  from  Lancaster  to  Preston. 
The  whole  matter  is  therefore  a. question  for  the  jury,  to 
determine  what  the  contract  was  on  the  evidence  before 
them.  With  respect  to  the  case  referred  to,  of  the 
booking-office  in  London,  it  only  goes  to  shew  that  when 
persons  take  charge  of  parcels  at  such  an  office,  they 
merely  make  themselves  agents  to  book  for  the  stage- 
coaches. You  go  to  the  office  and  book  a  parcel  the 
effect  of  this  is  to  make  the  booker  your  agent,  instead  of 
going  to  the  coach-office  yourself;  and  so  that  he  sends 
the  parcel  to  the  proper  coach-office,  and  once  delivers  it 
there,  he  has  discharged  himself;  he  has  nothing  to  do 
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with  the  carriage  of  the  goods.    In  cases  like  the  present.  £xc».  of  Pieat^ 

1841 
particular  circumstances  might  no  doubt  be  adduced  to  *  ^ 

rebut  the  inference  which,  primA  facie,  must  be  made,  of    Muschamp 
the  defendants  having  undertaken  to  carry  the  goods  the    Lancastsr 
whole  way.     The  taking  charge  of  the  parcel  is  not  put    ^  junCTioir'* 
as  conclusive  evidence  of  the  contract  sued  on  by  the  I^ilwayCo. 
plaintiff;  it  is  only  primA  facie  evidence  of  it;  and  it  is 
useful  and  reasonable  for  the  benefit  of  the  public  that  it 
should  be  so  considered.    It  is  better  that  those  who  un- 
dertake the  carriage  of  parcels,  for  their  mutual  benefit, 
should  arrange  matters  of  this  kind  inter  se,  and  should  be 
taken  each  to  have  made  the  others  their  agents  to  carry 
forward. 


Gurnet,  B. — I  think  there  was  no  misdirection  in  this 
case,  and  that  the  jury  might  fairly  infer  that  the  contract 
was  such  as  was  stated  by  the  learned  Judge.  If  the  goods 
were  to  be  carried  only  in  the  narrow  sense  contended  for 
by  the  defendants,  then,  if  the  place  of  their  destina- 
tion  were  but  three  miles  beyond  Preston,  and  they  were 
lost  on  the  other  side  of  the  railway  terminus,  the  de- 
fendants are  not  to  be  liable,  but  the  plaintiff  is  to  find 
out  somebody  or  other  who  is  to  be  liable  in  respect  of  the 
carriage  for  those  three  miles. 

BoLFE,  B. — I  am  of  the  same  opinion,  and  think  the  con- 
struction we  are  putting  on  the  agreement  is  not  only  con- 
sistent with  law,  but  is  the  only  one  consistent  with  common 
sense  and  the  convenience  of  mankind.  What  I  told  the 
jury  was  only  this,  that  if  a  party  brings  a  parcel  to  a  rail- 
way station,  which  in  this  respect  is  just  the  same  as  a  coach- 
o£5ce,  knowing  at  the  time  that  the  company  only  carry 
to  a  particular  place,  and  if  the  railway  company  receive 
and  book  it  to  another  place  to  which  it  is  directed,  primft 
facie  they  undertake  to  carry  it  to  that  other  place.  That 
was  my  view  at  the  trial,  and  nothing  has  occurred  to  alter 

VOL.  VIII.  p  p  M.  w. 
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Kxeh,  of  Pt$ai,  mj  Opinion.    As  to  the  case  which  has  been  pnt,  of  a  pas«~ 


1841. 


senger  injured  on  the  line  of  railway  beyond  that  where  he 
MuBCHAMF    ^as  originally  booked,  I  suppose  it  is  put  as  a  rednctio  ad 
LANCA8TB&    absurdum ;  but  I  do  not  see  the  absurdity.    If  I  book  my 
^'juKCTioK  *  pl*ce  at  Euston  Square,  and  pay  to  be  carried  to  York, 
Railway  Co.  ^^^  ^jj^  injured  by  the  negligence  of  somebody  between 
Euston  Square  and  York,  I  do  not  know  why  I  am  not  to 
have  my  remedy  against  the  party  who  so  contracted  to 
carry  me  to  York.    But  at  all  events,  in  the  case  of  a 
parcel,  any  other  construction  would  open  the  door  to  in- 
calculable inconyeniences.     You  book  a  parcel,  and  on  its 
being  lost,  you  are  told  that  the  carrier  is  responsible  only 
for  one  portion  of  the  line  of  road.    What  would  be  the 
answer  of  the  owner  of  the  goods? — ^'I  know  that  I 
booked  the  parcel  at  the  Golden  Cross  for  Liverpool,  and 
my  contract  with  the  carrier  was  to  take  it  to  Liverpool.'' 
All  convenience  is  one  way,  and  there  is  no  authority  the 
other  way. 

Rule  discharged. 
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Robert  Jones  v.  Thomas  Jones. 

y^  June  3. 

vyASE. — ^The  declaration  stated,  tbat  before  and  at  the  a  cargo  of  80 

time  of  receiving  on  board  tbe  goods  and  merchandise  w*beat  wuf 

thereinafter  mentioned,  the  defendant  was  the  owner  and  •h^pp'd  in  Lon- 

master  of  a  certain  ship  or  vessel  called  the  Onon,  then  December, 

lying  at  anchor  in  the  Biver  Thames,  and  bound  for  Bar-  a  veneTbound 

mouth ;  and  that  certain  persons  trading  under  the  name  ^nj^ lS™°"^j? 

and  firm  of  North  &  Co.  had,  to  wit,  on  the  1st  day  of  and  by  the  bill 

^  of  lading,  wu 

December,  1839,  at  the  request  of  the  defendant,  caused  to  be  delivered 
to  be  shipped  on  board  the  said  vessel  divers  goods  and  Bamomh  and 
merchandise,  to  wit,  160  sacks  of  wheat,  to  be  safely  and  Jremadoc  to 

\  '  •'  L.  T.,  or  tohii 

securely  carried  in  and  on  board  the  said  ship  or  vessel  assigns,  on  bti 
from  London  to  Barmouth  aforesaid,  to  be  delivered  (the  &e!  "Ihrnrgo 
act  of  God,  the  Queen's  enemies,  &c.  &c.,  being  excepted)  l*!!*  MrtTy  ?n 
unto  Lewis  Thomas,  or  his  assigns,  for  certain  freight  in  ^****»  P*'^y  ^7 

his  acceptance 

that  behalf:  And  the  defendant  then,  to  wit,  on  the  day  at  two  months, 
and  year  aforesaid,  received  the  said  wheat  on  board  the  January,  1840, 
said  ship  or  vessel  on  the  terms  and  for  the  purpose  aforesaid,  ^^'  Jj  ^^^j^ 
and  did  safely  and  securely  carry  the  same  on  board  thereof  esuteandeffects 

_  /-.,:■     1  .  .  ^  ,     to  the  plaintiff 

to  Barmouth  aforesaid,  and  there,  to  wit,  at  Barmouth  and  A.  b.,  in' 

aforesaid,  delivered  a  great  part,  to  wit,  140  sacks  thereof,  b^y^ofthem- 

to  the  plaintiff,  then  being  the  assign  of  the  said  Lewis  »civesand  his 

Thomas,  and  having  full  right  and  authority  to  receive  the  L.  t.  was  at 

that^time  insol- 
vent, to  the 
plaintiff's  knowledge.  The  bill  of  lading  was  indorsed  by  L.  T.  to  the  plaintiff  as  follows  (the 
indorsement  being  without  date)  : — *'  I  do  hereby  order  that  Captain  J.  do  deliver  the  possession 
of  the  within-mentioned  quantity  of  wheat  to  Mr.  R.  J.  [the  plaintiff],  being  one  of  my  assig- 
nees, to  be  disposed  of  as  be  may  think  proper.'*  On  the  4th  February,  the  vessel  arrived  at 
Barmouth  with  the  wheat  on  board,  and  the  plaintiff  there  went  on  board  and  took  samples, 
and  sold  70  of  the  80  quartets,  for  which  he  paid  the  freight,  and  they  were  delivered  to  the 
purchasers :  and  he  directed  the  master  to  take  forward  the  remaining  10  quarters  to  Tremadoc. 
On  the  9th  February,  L.  T.'s  acceptance  became  due  and  was  dishonoured,  and  on  the  10th 
the  shippers  gave  notice  to  the  captain,  at  Barmouth,  not  to  deliver  the  wheat,  but  to  hold  it  to 
their  use.  On  the  23rd,  the  vessel  arrived  at  Tremadoc,  where  the  plaintiff  demanded  the 
remaining  10  quarters,  tendering  the  freight,  but  the  master  refused  to  deliver  it. 

Held,  that  under  these  circumstances,  (even  supposing  the  plaintiff  to  be  in  the  same  situa- 
tion as  L.  T.)  the  right  of  stoppage  in  transitu  was  determined,  as  to  the  whole  of  the  cargo,  by 
the  acts  done  by  the  plaintiff  at  Barmouth. 

Sembltf  that  if  the  composition  deed  contained  a  release  to  L.  T.,  the  plaintiff  was  an  indorsee 
for  value  of  the  bill  of  lading,  and  no  right  of  stoppage  in  transitu  therefore  existed  as  against 
him. 

F  f2 
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Exch,  of  PUa$,  same  wheat,  and  every  part  thereof,  from  the  defendant ; 
'  ^  and  afterwards,  and  whUst  the  said  vessel  was  lying  at 
Jones  Barmouth,  with  the  residue  of  the  said  wheat,  to  wit,  20 
Jones  sacks  thereof,  still  on  board,  and  whilst  the  defendant  was 
owner  and  master  of  the  said  ship  or  vessel,  and  the  plain- 
tiff was  and  continued  to  be  such  assign,  and  so  authorized 
and  entitled  as  aforesaid,  to  wit,  on  the  30th  day  of  January, 
1840,  the  defendant,  by  the  consent  and  with  the  privity 
of  the  plaintiff,  sailed  with  the  said  residue  of  the  said 
wheat  on  board  the  said  vessel,  from  Barmouth  aforesaid, 
and  took  and  carried  the  same  to  a  certain  other  port,  to 
wit,  Portmadoc,  to  be  there,  to  wit,  at  Fortmadoc  aforesaid, 
delivered  to  the  plaintiff.  And  the  plaintiff  says,  that 
although  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  vessel  arrived  at  Fortmadoc  aforesaid,  with 
the  said  residue  of  the  said  wheat  on  board  thereof,  and  it 
was  the  duty  of  the  defendant  to  deliver  the  same  to  the 
plaintiff;  and  although  the  plaintiff,  after  the  arrival  of 
the  said  vessel,  was  at  all  times  ready  and  willing  to  re- 
ceive the  said  residue  of  the  said  wheat,  and  to  pay  the 
freight  for  the  same  due  and  payable  thereupon,  on  de- 
livery, of  all  which  premises  the  defendant  afterwards,  to 
wit,  on  &c.,  had  notice,  and  was  then  requested  by  the 
plaintiff  to  deliver  the  said  residue  of  the  said  wheat  to 
him,  yet  the  defendant  did  not  regard  his  duty  in  that 
behalf,  and  would  not  nor  did  then,  or  at  any  other  time, 
deliver  the  said  residue  of  the  said  wheat,  or  any  part 
thereof,  to  the  plaintiff,  but  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  deliver  the  same  or 
any  part  thereof  to  the  plaintiff.  There  was  also  a  count 
in  trover. 

First  plea :  That  just  before  the  persons  in  the  said  first 
count  mentioned,  to  wit.  North  &  Co.,  shipped  the  said 
wheat  as  in  that  count  mentioned,  to  wit,  on  &c.,  the  said 
North  &  Co.  were  owners  of  the  said  wheat ;  and  being 
such  owners,  and  believing  the  said  Lewis  Thomas  to  be 
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then  solvent,  then  bargained  with  and  affi*eed  to  sell  to  the  Bxeh.  of  PUat, 
said  Lewis  Thomas^  at  certain  credit  then  agreed  upon  be-  *  ^ 

tween  them;  and  the  said  Lewis  Thomas,  then  holding  Jonbs 
himself  out  to  the  said  North  &  Co.  as  solvent^  and  then  Jonbs. 
representing  himself  to  be  a  person  of  credit  in  trade,  and 
fit  to  be  trusted  with  the  said  wheat  on  sale  thereof  to 
him  by  the  said  North  &  Co.  on  credit,  bargained  with 
and  agreed  to  buy  of  the  said  North  &  Co.,  the  said  wheat, 
at  the  said  credit  then  agreed  upon  and  fixed  between 
them,  and  at  and  for  a  certain  price  or  sum  in  that  behalf 
then  agreed  between  them,  to  wit,  the  sum  of  269/.  &s,  7d.', 
and  the  said  North  &  Co.,  then  believing  the  said  Lewis 
Thomas  to  be  solvent,  and  a  person  fit  to  be  trusted  with 
the  said  wheat  on  sale  thereof  to  him  at  trust  and  credit, 
upon  and  by  virtue  of  the  said  bargain  above  mentioned^ 
then  shipped  the  said  wheat  as  in  the  said  first  count  in  that 
behalf  mentioned,  to  be  carried  and  conveyed  as  in  the  said 
first  count  also  mentioned ;  of  which  said  several  premises 
the  plaintiff  then,  and  before  the  delivery  of  any  part  of 
the  said  wheat  to  the  said  plaintiff,  had  notice ;  and  the 
defendant  in  fact  saith,  that  after  the  said  wheat  was  put 
on  board  the  said  vessel  as  in  the  said  first  count  men- 
tioned, to  be  so  carried  and  conveyed,  and  after  the  said 
delivery  of  the  said  140  sacks  to  the  plaintiff,  and  before 
the  delivery  of  the  said  20  sacks  thereof  in  the  said  first 
count  mentioned,  and  before  the  payment  of  the  said  price 
or  sum  of  259/.  6s.  7d,,  so  agreed  upon  as  the  price  of  the 
said  wheat  to  be  paid  by  the  said  Lewis  Thomas  as  afore- 
said to  them  the  said  North  &  Co.,  to  wit,  on  the  said  day 
and  year  aforesaid,  they  the  said  North  &  Co.  then  first 
learnt,  as  the  fact  was,  that  the  said  Lewis  Thomas,  at  the 
time  of  the  said  bargain,  and  giving  trust  and  credit  to  the 
said  Lewis  Thomas,  and  of  shipping  the  same  on  board 
the  said  vessel  as  aforesaid,  was  insolvent,  and  that  the 
plaintiff  at  that  time,  and  before  the  delivery  of  any  part, 
of  the  said  wheat  to  the  said  plaintiff,  as  in  the  first  count 
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.^eh.  of  Heat,  mentioned,  well  knew  that  the  said  Lewis  Thomas  was 
insolvent ;  and  that  the  plaintiff,  at  the  time  of  the  in- 
dorsement of  the  said  bill  of  lading  to  the  plaintiff  hj  the 
said  Lewis  Thomas,  and  at  the  time  of  his  so  becoming 
assign  of  the  said  bill  of  lading  and  of  the  said  wheat,  and  at 
the  time  of  the  delivery  of  the  said  part  of  the  said  wheat  to 
the  plaintiff,  as  in  the  said  first  count  mentioned,  well  knew 
that  the  said  Lewis  Thomas  was  then  insolvent,  and  had 
not  the  pecuniary  or  other  means  of  paying  the  said 
North  &  Co.  for  the  same ;  nevertheless  the  plaintiff,  weU 
knowing  the  premises  aforesaid,  and  without  giving  or 
paying  any  l^al  or  valid  consideration  for  the  assignment 
or  indorsement  of  the  said  bill  of  lading  to  him,  and  in 
fraud  of  the  said  North  &  Co.,  and  of  their  right  of  stop- 
page in  transitu,  and  without  paying  the  said  North  &  Co. 
for  the  said  wheat,  caused  and  procured  the  said  part  of 
the  said  wheat,  under  the  pretence  of  his  so  being  the 
assign  thereof,  as  in  the  said  first  count  mentioned,  to  be 
so  delivered  to  him  the  plaintiff;  and  the  said  North  &  Co. 
after  the  delivery  of  the  said  part  of  the  said  wheat  to  the 
plaintiff  as  aforesaid,  and  before  the  delivery  of  the  said  20 
sacks,  residue  of  the  said  wheat,  as  in  the  said  first  count 
mentioned,  and  before  the  expiring  of  the  said  credit  to  the 
said  Lewis  Thomas,  to  wit,  on  the  said  30th  of  January,  gave 
notice  to  the  defendant  not  to  deliver  the  said  twenty  sacka 
to  the  said  Lewis  Thomas  or  his  assigns,  and  then  stopped 
the  same  in  transitu  on  board  the  said  vessel,  to  be  so  con- 
veyed and  carried  as  aforesaid,  and  before  the  delivery  of 
the  same  to  the  plaintiff,  on  account  of  and  for  the  insol- 
vency of  the  said  Lewis  Thomas,  and  then  so  stated  and 
declared  the  same  to  the  defendant,  as  such  owner  and 
master  as  aforesaid;  and  thereupon  then  the  defendant,  at 
the  instance  of  the  said  North  &  Co.  and  by  their  com- 
mand, and  before  the  delivery  of  the  said  twenty  sacks  to 
the  defendant,  and  while  the  same  were  in  transitu,  and 
before  the  expiration  of  the  said  credit  to  the  said  Lewis 
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Thomas,  to  wit,  on  the  said  80th  day  of  January,  stopped  Etch,  y  PUas, 
the  same,  and  refosed  to  deliver  the  said  twenty  sacks  to  - 

the  plaintiff,  the  same  being  then  stopped  in  transitu  by  ^onu 
the  said  North  &  Co.,  on  account  of  and  by  reason  of  the  Jombs. 
said  Lewis  Thomas's  insolvency,  and  the  price  of  the  said 
twenty  sacks  then  not  being  paid  to  the  said  North  &  Co.; 
as  he  the  defendant  lawfully  might  for  the  cause  afore- 
said, and  which  is  the  said  refiisal  to  deliver  the  said 
twenty  sacks,  in  the  said  first  count  mentioned  and  therein 
complained  of. — ^Verification. 

Second  plea,  to  the  first  count,  that  although  the  said 
persons  trading  under  the  name  and  firm  of  North  &  Co., 
had  caused  to  be  shipped  on  board  the  said  vessel  the  said 
sacks  of  wheat  in  that  count  mentioned;  yet  the  defend- 
ant says,  that  the  said  sacks  of  wheat  were  so  shipped  on 
board  the  said  vessel,  to  be  safely  and  securely  carried  in 
and  on  board  the  said  ship  or  vessel  firom  London  afore- 
said, to  Barmouth  aforesaid  and  a  certain  place,  to  wit, 
Tremadoc,  and  there,  at  Barmouth  and  Tremadoc  aforesaid, 
to  be  delivered  (the  act  of  God,  the  Queen's  enemies,  &c., 
&c.  being  excepted),  unto  Lewis  Thomas  or  his  assigns,  for 
certain  frdght  in  that  behalf:  without  this,  that  the  said 
sacks  of  wheat  were  shipped  on  board  the  said  vessel 
to  be  carried  to  Barmouth  only,  and  there  delivered,  in 
manner  and  form  as  in  the  said  first  count  in  that  behalf 
mentioned;  concluding  to  the  country. 

Third  plea,  to  the  second  count — ^that  the  plaintiff  was 
not  lawfully  possessed  as  of  his  own  property  of  the  said 
twenty  sacks  of  wheat,  modo  et  formi. 

Replication  to  the  first  plea,  de  injuria;  to  the  second 
and  third  pleas,  joinder  in  issue. 

At  the  trial  before  WilKams,  J.,  at  the  last  Merioneth- 
shire Assizes,  the  foUowing  facts  appeared : 

On  the  6th  of  December,  1889,  Messrs.  North  fie  Co.  of 
London,  sold  on  credit  to  Lewis  Thomas,  of  Carnarvon,  80 
quarters  (160  sacks)  of  wheat,  and  delivered  an  invoice  of 
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£xeh,  of  PUatt  the  goods.  the  amount  of  which  (295/.  Is.  Zd,)  waa  settled 

on  that  day  with  the  said  Lewis  Thomas  as  follows: — 

£   s.  d. 
Cash 23     30 

Bill  on  a  stranger  (which  was  paid  at  maturity)     76  17    0 

Bill  of  exchange  dated  6th  December,  1839, 

drawn  by  North  &  Co.  on  and  accepted  by 

Lewis  Thomas,  at  two  months*  date,  due  9th 

February,  1840      -  -  -  -  195    7    8 

£295  7  3 
On  the  30th  of  December,  the  wheat  was  shipped  by 
North  &  Co.^  on  board  the  ship  Orion,  of  which  the  defend- 
ant was  master^  and  he  then  signed  a  bill  of  ladings  in 
which  the  vessel  was  described  as  being  bound  for  Bar- 
mouth and  Tremadoc^  and  whereby  the  wheat  was  to  be 
delivered  "  at  the  aforesaid  port  of  Barmouth  and  Trema- 
doc^  &c.  to  Lewis  Thomas^  or  to  his  or  their  assigns^  on 
his  paying  freight  for  the  said  goods/'  &c.  (a).  Upon  it 
was  the  following  indorsement,  without  date : — '*  I,  Lewis 
Thomas,  do  hereby  order  and  direct  that  Captain  Jones 
do  deliver  the  possession  of  the  within-mentioned  quantity 
of  wheat  to  Mr.  Robert  Jones  [the  plaintiff],  being  one  of 
my  assignees,  to  be  disposed  of  as  he  may  think  proper." 
It  was  proved  that  by  deed  dated  28th  of  January,  1840, 
Lewis  Thomas  assigned  over  all  his  estate  and  effects  to 
the  plaintiff  and  one  David  Williams,  in  trust  for  the 
benefit  of  themselves  and  his  other  creditors.  Lewis 
Thomas  was  at  that  time  in  insolvent  circumstances,  of 
which  the  plaintiff  was  aware. 

On  the  4th  of  February,  1840,  the  Orion  arrived  at  Bar- 
mouth, and  the  plaintiff  there  went  on  board  of  her,  and 

(a)  This  was  produced  by  the  able  **  at  the  aforesaid  port  of  Bar- 
defendant  :  the  copy  of  the  bill  of  mouth."  No  explanation  was  given 
lading  produced  by  the  plaintiff  in  of  this  discrepancy,  but  it  was  stated 
the  course  of  his  case,  (which  bore  that  the  two  bills  of  lading  had  been 
no  indorsement),  described  the  ves-  exchanged  between  the  plaintiff  and 
sel  as  being  bound  for  Barmouth  defendant  at  Barmouth, 
only,  and  made  the  wheat  deliver- 
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produced  the  bill  of  lading,  indorsed  as  above  mentioned,  £«e^.  o/  Pftat, 
saying  that  he  came  to  take  samples  of  the  wheat.     He  ac-     ^   ^      ^ 
cordingly,  on  that  and  the  following  day,  took  samples,  by        Jonbs 
which  he  sold  70  out  of  the  80  quarters,  for  which  he  paid        joNst. 
the  freight,  and  they  were  landed  and  delivered  to  the 
purchaser.    The  plaintiff  then  directed  the  defendant  to 
take  forward  the  remaining  10  quarters  to  Portmadoc, 
which  is  the  nearest  port  to  Tremadoc.     On  the  9th  of 
February,  Lewis  Thomas's  bill  for  195/.  7s.  3d.  became 
due,  and  was  dishonoured;  and  on  same  day  North  &  Co. 
sent  notice  to  the  defendant  not  to  deliver  the  grain  to  the 
purchaser,  who  had  dishonoured  his  acceptance,  but  to 
hold  it  to  their  order.     This  notice  was  received  by  the 
defendant  at  Barmouth  on  the  10th  of  February.     On  the 
23rd,  the  Orion  arrived  at  Portmadoc,  and  the  plaintiff 
there  demanded  of  the  defendant  the  remaining  10  quar- 
ters of  wheat,  and  tendered  the  freight  for  the  same :  and 
the  defendant  refusing  to  deliver  them,  this  action  was 
brought. 

It  was  contended  for  the  defendant,  that  under  the  cir- 
cumstances, the  indorsement  of  the  bill  of  lading  to  the 
plaintiff  by  Lewis  Thomas  was  fraudulent  and  without  con- 
sideration; that  the  plaintiff,  therefore,  was  in  the  same 
condition  as  Lewis  Thomas;  that  as  against  him  the  right 
of  stoppage  in  transitu  was  in  existence  at  the  time  when 
the  notice  to  stop  was  given  by  North  &  Co.  to  the  defend- 
ant, and  that  the  first  plea  was  therefore  proved.  The 
learned  Judge  expressed  his  opinion,  that  the  right  of  stop- 
page in  transitu  was  determined  by  the  part  delivery  to 
the  plaintiff  at  Barmouth : — and  it  was  then  agreed,  that  a 
verdict  should  be  entered  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  facts  of  the  case,  the  verdict 
to  be  entered  upon  the  several  issues  as  the  Court  should 
think  fit. 

In  Easter  Term,  WeUby  accordingly  obtained  a  rule  to 
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^*eh.rfPit(u,  gjjg^  ^^^Q  ^ijy  ^ijg  verdict  should  not  be  entered  for  the 
defendant^  against  which 

Jervia  and  Toumsend  now  shewed  cause. — By  the  ar- 
rangement made  at  the  trials  the  Court  are  to  be  in  the 
position  of  a  jury,  and  to  decide  whether,  under  the  cir- 
cumstances, the  transitus  was  determined.  The  first  ques- 
tion is,  whether  the  indorsement  of  the  bill  of  lading  to 
the  plaintiff  was  without  consideration  or  not.  It  will 
be  contended  for  the  defendant,  that  there  was  no  con- 
sideration for  the  transfer,  because  it  was  made  to  the 
plaintiff  as  one  of  the  assignees  of  Lewis  Thomas,  for  the 
general  benefit  of  his  creditors.  But  the  plaintiff  was  him- 
self a  creditor,  and  his  being  a  party  to  the  deed  was  itself 
a  sufficient  consideration  for  the  assignment  to  him.  He 
takes  the  bill  of  lading  under  the  assignment,  as  part  of 
the  effects  of  the  debtor,  for  a  special  purpose.  [Parke, 
B. — Then  the  question  is,  whether  that  is  the  kind  of 
value  which  is  sufficient  to  defeat  the  right  of  stoppage  as 
against  the  indorsee.  Alderson,  B. — If  the  deed  contained 
a  release  to  Lewis  Thomas,  it  probably  would  bej.  Any 
bonA  fide  value  is  sufficient :  and  the  plaintiff  would  be 
entitled  to  his  proportion  rateably  with  the  other  creditors. 

Secondly,  the  right  of  stoppage  in  transitu  was  deter- 
mined, even  as  against  the  original  consignee,  by  the  part 
delivery  at  Barmouth.  The  bill  of  lading  is,  in  effect,  in 
the  alternative — to  deliver  the  goods  at  Barmouth  or  Tre- 
madoc :  giving  the  consignee  an  option,  either  of  having  the 
cargo  carriedforward  to  Tremadoc,  or  of  receiving  and  dealing 
with  it  at  Barmouth.  Then  has  not  that  option  been  exer- 
cised ?  The  exchanging  of  the  bills  of  lading  at  Barmouth  is 
strong  to  shew  that  the  voyage  was  then  considered  complete. 
The  taking  of  the  samples  alone,  with  the  intention  to 
take  possession  of  the  cargo,  would  be  a  sufficient  delivery, 
and  here  it  is  manifest  that  such  was  the  plaintiff's  inten- 
tion.    Fo$ier  v.  Frampton  (a)  is  in  point.    There  the  ven- 

(o)  6  B.  &  Cr.  107;  9  D.  &  R.  108. 
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dee  of  several  hogsheads  of  sugar^  on  receiving  from  the  Egek,  rf  puat, 


1841. 


carrier  notice  of  their  arrival,  went  and  took  samples  firom 
them,  and  for  his  own  convenience  desired  the  carrier  to  Jombs 
let  them  remain  in  his  warehouse  till  he  shonld  receive  Jonbs. 
fnrther  directions,  and  before  they  were  removed  he  be- 
came bankrupt.  It  was  held  that  the  transitns  was  deter- 
mined :  and  Bayley,  J.,  says,  ''Where  a  man  orders  goods 
to  be  delivered  at  a  particular  place,  the  transitns  conti- 
nues until  they  are  delivered  to  the  consignee  at  that 
place ;  but  that  must  be  understood  of  a  delivery  in  the 
ordinary  course  of  business;  for  if  the  consignee,  before 
the  goods  reach  their  ultimate  destination,  postpones  the 
delivery,  or  does  any  act  which  is  equivalent  to  taking  ac- 
tual possession  of  them,  the  transitns  is  at  an  end.  Now 
here  the  bankrupt  has  done  such  an  act,  for  he  not  only 
postponed  the  delivery  which  would  have  taken  place  in 
the  ordinary  course  of  business,  but  he  took  samples,  and 
directed  the  carrier  to  keep  the  goods  in  his  warehouse  until 
he  received  further  directions.''  And  Littledak,  J.,  says, 
*'  The  taking  of  samples  was  a  complete  act  of  ownership.'' 
[Parke,  B. — ^That  is,  under  the  circumstances  of  that  case. 
In  Dixon  v.  Yates  (a),  a  similar  act  of  the  vendee  was  held 
not  to  have  that  e£Fect].  It  is  in  every  case  a  question  of 
intention.  In  the  present  case,  it  is  clear  that  the  plain- 
tiff's object  was  to  sell  the  whole  of  the  com  at  Barmouth, 
and  that  the  samples  were  taken  with  that  view.  But 
supposing  that  to  be  an  equivocal  act,  the  part  delivery  to 
the  plaintiff,  under  the  circumstances,  was  equivalent  to  a 
taking  possession  of  the  whole  cargo.  He  thereby  exer- 
cised his  option  of  taking  possession  at  Barmouth.  And 
the  sending  on  the  remainder  of  the  cargo  to  Portmadoc 
does  not  alter  the  case.  That  is  a  firesh  destination  given 
by  the  plaintiffs  to  the  goods,  although  not  under  a  new 
contract. — They  cited  Wright  v.  Latves  (A),  Slubey  v.  Hey^ 

(a)  5  B.  &  Adol.  313 ;  2  Nev.  &  M.  177.  (6)  4  Etp.  82. 
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Areft.  ^  Pkm$f  Afford  {a),  Dixon  V.  BaUwem  (A),  Hammm  v.  Meyer  (r),  and 
-    Tucker  v.  Humphrey  {d). 

Joircs 

ioiTBs.  Welsby  and  Hoggvu,  contra. — ^The  first  plea  was  proved 

in  substance.  In  order  to  establish  a  defence  nnder  it, 
the  defendant  had  to  proTe  two  propositions:  first,  that  the 
plaintiff  was  such  an  assignee  of  the  biQ  of  hiding  as  that 
he  stood  in  the  same  situation  as  Thomas,  the  original 
consignee;  and  secondly,  that  as  against  Thomas  the 
transitns  was  not  determined  at  the  time  of  the  stoppage. 
Now  it  is  clear  that  the  plaintiff  knew,  at  the  time  of  the 
indorsement  of  the  bill  of  lading,  and  of  the  delivery  of 
the  goods  to  him,  that  thqr  were  sold  on  credit  and  not  paid 
for,  and  that  Lewis  Thomas  was  insolvent.  Those  dreum- 
stances  alone  are  treated  by  Lord  EUenbonmgh,  in  Cum- 
ing  V.  Brown  («),  as  being  sufficient  to  invalidate  the  assign- 
ment of  the  bill  of  lading.  But  it  also  appears  that  it  was 
without  consideration.  The  indorsement  was  made  to  the 
plaintiff  only  in  his  character  of  trustee  under  the  deed  of 
assignment  for  the  benefit  of  creditors,  and  was  made,  as 
appears  firom  the  terms  of  it,  subsequently  to  the  execu- 
tion of  that  deed.  The  assignment  of  a  bUl  of  lading, 
to  be  valid,  ought  to  be  such  as  to  vest  in  the  assignee 
the  property  in  the  goods  for  Us  own  benefit.  There 
might  be  a  good  consideration  for  the  plaintiff's  executing 
the  deed,  but  there  was  none  for  the  transfer  to  him  of 
the  bill  of  lading. 

Secondly,  the  right  of  stoppage  was  not  gone  as  against 
the  original  consignee,  in  respect  to  that  part  of  the  cargo 
which  is  the  subject  of  this  action.  This  bill  of  lading  is 
peculiar  in  this  respect,  that  it  makes  the  goods  deliverable 
at  Barmouth  and  Tremadoc,  thereby  giving  the  consignee 
the  option  of  having  the  whole  of  the  cargo,  or  any  part  of 
it,  delivered  at  either  of  those  places.    The  vessel  first 

(a)  2  H.  Bl.  204.  (6)  5  East,  175.  (e)  6  East,  614. 

(d)  (4  Bing.  516;  1  M.  &  P.  378,  n.  (e)  9  East,  506. 
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a)rrives  at  Barmouth,  and  there  the  plaintiff  makes  a  con-  Ejch,  0/  puom, 
tract  for  the  sale  of  a  part  of  the  cargo,  and  that  part  is  ^  ^** 
delivered  accordingly ;  and  it  is  material  to  observe,  that 
the  plaintiff  there  pays  the  freight  for  that  part  only.  With 
respect  to  the  remaining  twenty  sacks,  the  voyage  ori- 
ginally contemplated  continued  until  the  arrival  of  the 
vessel  at  Portmadoc ;  they  were  carried  there  under  the 
original  contract ;  and  accordingly,  the  plaintiff  tendered 
the  freight  for  them  at  Portmadoc.  It  is  not  a  fresh  des- 
tination given  to  the  goods  by  the  order  of  the  consignee, 
but  a  carriage  of  them  according  to  the  original  contract. 
With  respect  to  the  taking  of  samples,  no  doubt  if  that 
Lad  been  done  with  the  intention  of  taking  possession  of 
the  whole  of  the  cargo,  the  transitus  would  have  been  de- 
termined thereby;  but  here  it  was  done  solely  with  a  view 
to  the  sale  of  so  much  as  the  plaintiff  might  be  able  to  dis- 
pose of  at  Barmouth,  leaving  the  remainder  to  proceed  to 
the  end  of  the  voyage.  Foster  v«  Prampttm  is  quite  dis- 
tinguishable :  there  the  vendee  had  made  the  warehouse  of 
the  carrier  his  own,  and  the  decision  proceeded  mainly  on 
that  ground :  see  also  James  v.  Griffin  (a). — They  cited  also 
Vertue  v.  Jewell  (i). — ^With  respect  to  the  count  in  trover, 
if  the  indorsement  was  without  value,  and  the  transitus 
was  not  determined,  the  plaintiff  has  clearly  no  title  to 
recover  on  that  coxmt. 

Parks,  B. — There  is  no  doubt  in  this  case,  with  respect 
to  the  law;  the  question  is  entirely  one  of  fact.  The  only 
question  is,  whether  the  Court  think  that  the  conclusion 
of  the  learned  Judge  at  the  trial,  upon  the  evidence,  was 
wrong.  The  Court  do  not  think  that  conclusion  wrong; 
on  the  contrary,  the  opinion  expressed  by  the  learned 
Judge  is  the  same  we  should  have  formed.  I  forbear  to 
give  any  decided  opinion,  whether  the  plaintiff  was  entitled 
to  the  goods  as  indorsee  for  value  of  the  bill  of  lading.    If 

(a)  4  M.  &  W.  20.  {b)  4  Camp.  31. 
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Bxeh.  of  Pleat,  the  deed  of  assignment  contained  a  release  to  Lewis 
Thomas^  I  should  think  he  would  be ;  and  it  was  decided  by 
Lord  Ellenborough,  in  the  case  of  Cuming  v.  Brown,  that  a 
noticeof  non-payment  of  the  acceptance  would  be  no  suffi- 
cient notice  to  deprive  him  of  his  right  as  a  bonft  fide 
indorsee.  It  is  not  necessary^  however^  to  decide  this 
point ;  besides  that  it  is  left  in  uncertainty  when  the  bill 
of  lading  was  actually  indorsed.  Supposing,  therefore, 
that  the  plaintiff  was  not  an  indorsee  for  value,  the  other 
question  then  arises,  upon  the  facts  of  the  case,  quo  animo 
he  did  the  acts  proved  to  have  been  done  by  him  at  Bar- 
mouth. There  is  no  doubt  as  to  the  true  construction  of 
the  bill,  namely,  that  its  effect  was  to  reserve  the  whole 
cargo  for  the  same  port,  of  Tremadoc,  unless  the  consignee 
took  the  actual  dominion  of  the  goods  before  they  arrived 
at  the  joume/s  end  according  to  the  original  destination. 
The  question  therefore  is,  whether  the  plaintiff  did  or  did 
not  take  the  possession  and  dominion  of  the  whole  of  the 
goods  at  Barmouth.  The  taking  of  samples  is  an  equivo- 
cal act :  it  might  be  that  he  took  them  in  order  to  ascer- 
tain whether  he  could  dispose  of  any  part  of  the  goods 
there,  without  intending  thereby  to  take  actual  possession* 
Again,  the  actual  delivery  of  the  1^  sacks  is  not  suffici- 
ent ;  it  is  no  more  than  a  delivery  of  140  sacks  to  a  pur- 
chaser of  140,  and  not  done  with  a  view  to  take  possession 
of  the  whole.  But  let  us  look  to  the  indorsement  on  the 
bill  of  lading.  It  is  in  these  terms : — "  I,  Lewis  Thomas, 
do  hereby  order  and  direct,  that  Captain  Jones  do  deliver 
the  possession  of  the  mthin  mentioned  quantity  of  wheat  to 
Mr.  Robert  Jones,  being  one  of  my  assignees,  to  be  dis- 
posed of  as  he  may  think  proper.'^  It  seems  to  have  been 
worded  with  the  view  of  enabling  the  plaintiff  to  take 
possession  of  the  whole  of  the  cargo  as  soon  as  he  could, 
i.  e.  at  Barmouth.  The  very  purpose  for  which  he  took 
the  transfer,  namely,  as  an  assignee  for  the  benefit  of 
creditors,  would  require  that  he  should  obtain  possession  of 
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tiie  whole,  for  the  purpose  of  distribution  among  the  ere-  Bxeh.  of  Piea», 


ditorsi  on  the  first  opportunity.  These  circumstances  shew, 
that  the  entry  on  board  at  Barmouth,  and  taking  of  sam- 
ples, was  with  the  intent  of  taking  possession  of  the  whole. 
This  rule  must  therefore  be  discharged. 

Aldebson,  B.,  Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 
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Wyld  V,  PicKPORD  and  Another. 

CJune  10. 
ASE. — ^The  first  count  of  the  declaration  stated,  that  A  carrier  is  not 
theretofore,  to  wit,  on  &c.,  the  plaintiflF,  at  the  request  of  vey°^'di^ex- 

cept  on  payment 
of  the  full  price  for  the  carriage,  according  to  their  value  ;  and  if  that  be  not  paid,  it  is  compe- 
tent to  him  to  limit  hia  liability  by  special  contract.  And  therefore,  where  a  carrier  receives 
valuable  goods  to  carry,  after  notice  to  the  bailor  that  he  will  not  be  responsible  for  loss  or 
damage  to  them  unless  a  higher  than  the  ordinary  rate  of  insurance  be  paid  for  the  carriage,  he 
receives  them  on  the  terms  of  such  notice,  which  amounts  to  a  special  contract.  But  he  is  not 
exempted  thereby  from  all  responsibility ;  but  is,  notwithstanding  the  notice,  bound  to  take 
ordinary  care  in  the  carriage  of  the  goods,  and  is  liable,  not  only  for  any  act  which  amounts  to 
a  total  abandonment  of  his  character  of  a  carrier,  or  for  wilful  negligence,  but  also  for  a  conver- 
sion by  a  mis*delivery  arising  from  inadvertence  or  mistake,  if  such  inadvertence  or  mistake 
might  have  been  avoided  by  the  exercise  of  ordinary  care. 

In  case  against  carriers,  the  first  count  stated  a  delivery  to  the  defendants,  at  their  request,  of 
a  case  containing  certain  maps,  to  be  carried,  ftc,  and  alleged  a  receipt  thereof  by  the  defend- 
ants, whereby  it  became  their  duty  to  take  due  and  proper  care  thereof;  but  that  they  did 
not  take  due  and  proper  care  of  them,  whereby  the  goods  were  lost.  The  second  count  was 
in  trover.  Plea  to  the  first  count,  that  at  the  time  of  the  delivery  of  the  case  and  its  con- 
tents, the  defendants  were  common  carriers  for  hire,  and  then  gave  notice  to  the  plaintiff,  who 
then  had  notice  and  knowledge,  that  the  defendants  would  not  be  responsible  for  the  loss  of, 
or  damage  done  to,  certain  goods  and  chattels,  delivered  to  them  for  the  purpose  of  carriage, 
and,  amongst  others,  maps  in  packages  or  otherwise,  unless  the  same  were  insured  according 
to  their  value,  and  paid  for  at  the  time  of  delivery ;  that  the  said  case  was  the  package  in  which 
the  said  maps  were  contained  ;  that  they  received  the  case  and  maps  to  be  carried  as  aforesaid, 
upon  the  terms  and  conditions  of  the  said  notice,  and  upon  no  other  terms  whatsoever,  of 
which  the  plaintiff  at  the  time  of  the  delivery  had  notice,  and  that  the  maps  were  not  at 
the  time  of  the  delivery  insured  according  to  their  value,  or  paid  for.  To  the  count  in  trover 
there  was  a  similar  plea,  alleging  the  conversion  to  have  been  by  a  mis-delivery,  through 
mistake  and  inadvertence.  On  special  demurrer  to  both  pleas : — Held,  first,  that  the  action 
being  founded  on  a  breach  of  duty  ex  contractu,  the  allegation  in  the  pleas  of  a  special  contract, 
was  sufficient;  and  that  as  the  defendants  accepted  the  goods  only  on  the  terms  of  the  notice, 
a  special  averment  of  the  plaintiff's  consent  was  unnecessary.  Secondly,  that  the  third  plea  was 
not  an  argumentative  traverse  of  the  facts  in  the  declaration,  from  which  the  breach  of  duty 
was  implied.  Thirdly,  that,  as  the  declaration  might  apply  to  any  kind  of  negligence,  it  was 
not  necessary  to  allege  in  the  third  plea,  that  the  loss  was  occasioned  by  such  negligence  as  the 
defendants  were  not  responsible  for  ;  and  that  if  the  defendants  had  committed  negligence  for 
which  they  were  liable  notwithstanding  their  notice,  the  plaintiff  should  have  new  assigned  it. 
Fourthly,  that  the  ease  was  not  separable  from  the  maps.  Fifthly,  that  the  plea  to  the  count 
in  trover  could  not  be  supported,  inasmuch  as  it  admitted  a  conversion  by  inadvertent  delivery, 
and  did  not  shew  that  the  inadvertence  was  such  as  was  protected  by  the  notice. 


444  CASES   IN    THK    EXCHEQUER, 

Ejreh.  of  Pleat,  the  defendants,  caused  to  be  delivered  to  the  defendants 
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certain  goods  and  chattels,  to  wit,  one  case  containing 
divers,  to  wit,  1000  maps  of  the  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  200/.,  to  be  by  the  defendants  car- 
ried and  conveyed  from  a  certain  place,  to  wit,  London,  to 
a  certain  other  place,  to  wit,  the  town  of  Athlone,  in  the 
kingdom  of  Ireland,  and  there,  to  wit,  at  Athlone  afore- 
said, to  be  delivered  by  the  defendants  for  the  plaintiff,  for 
certain  reward  to  the  defendants  in  that  behalf;  and  the 
defendants  then  had  and  received  the  said  goods  and 
chattels  for  the  purpose  aforesaid ;  and  thereupon  it  then 
became  and  was  the  duty  of  the  defendants,  whilst  they  so 
had  the  said  goods  and  chattels,  to  take  due  and  proper 
care  thereof:  yet  the  defendants,  not  regarding  their  duty 
in  that  behalf,  did  not  nor  would,  whilst  they  so  had  the 
said  goods  and  chattels,  take  due  and  proper  care  of  the 
same,  but  wholly  neglected  so  to  do,  and  took  such  bad 
care  thereof,  that  afterwards,  to  wit,  on  &c.,  the  said  goods 
and  chattels  became  and  were  greatly  injured,  and  wholly 
lost  to  the  plaintiffs.    There  was  also  a  count  in  trover. 

Pleas,  first,  not  guilty. — Secondly,  to  the  first  count, 
that  the  plaintiff  did  not  cause  to  be  delivered  to  the  de- 
fendants the  said  goods  and  chattels  of  him  the  plaintiff 
to  be  carried  and  conveyed  by  the  defendants,  nor  did  the 
defendants  have  and  receive  the  same,  modo  et  formft. — 
Thirdly,  to  the  first  count,  that  before  and  at  the  time  of 
the  delivery  to  the  defendants  by  the  plaintiff  of  the  said 
case  and  its  contents,  as  in  the  said  first  count  mentioned, 
they  the  defendants  were,  and  still  are,  common  carriers  of 
goods  for  hire ;  and  that  at  the  time  of  the  delivery  to  them 
the  defendants  of  the  said  case  containing  the  said  maps, 
as  in  the  said  first  count  mentioned,  they  the  defendants 
then  gave  notice  to  the  plaintiff,  and  the  plaintiff  then  had 
notice  and  knowledge,  that  the  defendants  would  not  be 
responsible  for  the  loss  of  or  damage  done  to  certain  goods 
and  chattels  delivered  to  them  for  the  purpose  of  carriage 
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or  conveyance^  and,  amongst  otben,  maps  in  packages  or  IbreA.  rf  PjImm^ 


otherwise,  unless  the  same  were  insured  according  to  their 
value,  and  paid  for  at  the  time  of  delivery  to  the  defend- 
ants :  and  the  defendants  further  say,  that  the  said  case 
was  the  package  in  which  the  said  maps  were  contained ; 
and  that  they  accepted  and  received  firom  the  plaintiff  the 
said  case  with  the  said  maps,  the  contents  thereof  as  afore- 
said, to  be  carried  and  conveyed  as  aforesaid,  subject  to 
and  under  and  upon  the  terms  and  conditions  of  the  said 
notice,  and  upon  no  other  terms  whatsoever ;  whereof  the 
plaintiff,  at  the  time  of  the  delivery  thereof  by  him  to  the 
defendants  as  aforesaid,  had  knowledge  and  notice.  And 
the  defendants  further  say,  that  the  said  maps  were  not, 
at  the  time  of  the  delivery  thereof  to  them  the  defendants 
as  aforesaid,  insured  according  to  their  value,  or  paid  for. 
— ^Verification. 

The  defendants  pleaded,  fourthly,  to  the  second  count, 
that  the  plaintiff  was  not  lawfully  possessed  as  of  his  own 
property  of  the  said  goods  and  chattels  in  that  count  men- 
tioned, modo  et  forma. — ^Fifthly,  to  the  second  count,  that 
they  the  defendants,  before  and  at  the  time  of  the  com- 
mitting of  the  said  alleged  grievance  in  that  count  men- 
tioned, were  common  carriers  of  goods  for  hire,  and  that 
the  9aid  case  and  maps  therein  mentioned  was  a  package 
containing  the  said  maps,  whieh  were  delivered  by  the 
plaintiff  to  the  defendants  for  the  purpose  of  carriage  and 
conveyance  by  them  as  such  common  carriers  as  aforesaid, 
and  for  no  other  purpose  whatsoever.  [The  plea  then 
stated  the  notice,  the  receipt  of  the  case  and  maps  on  the 
terms  of  the  notice,  with  the  plaintiff's  knowledge,  and 
without  its  being  insured  or  paid  for,  as  in  the  third  plea, 
and  then  continued  as  follows :]  And  the  defendants  fur- 
ther say,  that  the  said  conversion  of  the  said  case  and  maps 
in  the  said  second  count  mentioned,  was  and  is  the  k)ss  of 
the  said  case  and  maps  therein  also  mentioned,  by  a  mis- 
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jSmL  V*  ^'Mib  ddiyery  thereof  through  miatake  and  inadverteiice,  and 
*  -     sot  otherwiae  howaoever. — ^Verification. 
Wtlo  The  plaintiff  joined  iaane  on  the  firrt,  aeoond^  and  fourth 

PicuoaD,      pleaa,  and  to  the  third  and  fifth  demnrred  apecially,  and 
the  defendanta  joined  in  demurrer. 

The  cauaeaitf  demurrer  to  the  third  plea  were  aafiiUow: — 
That  the  aaid  pka  doea  not  shew  that  the  said  caae  and  mapa 
were  of  the  value  <tf  i610  or  upwards :  that  it  does  not  suf- 
ficiently state  any  special  contract  respecting  the  carriage 
of  the  same,  wherehy  the  lialnlity  of  the  defendants  waa  in 
anywise  restricted;  that  the  statement  that  the  plaintiff 
had  knowledge  and  notice  (^  the  mattors  in  the  pkastatedj 
is  not  a  auffident,  hut  at  best  but  a  round-about  and  ar« 
gumentafcive  statement  of  sudi  a  special  contract;  and 
even  supposing  the  said  plea  sufficiMitly  to  state  a  qpedal 
contract^  or  other  facts  limiting  the  responability  d  the 
defendants  as  carriers^  it  is  bad  far  argumentativeneBS,  in 
thisy  that  it  merely  amounts  to  an  argumentatiTe  traverse 
of  the  averments  in  the  first  count  of  the  defiendants'  dufyj 
and  their  breach  thereof:  that  the  said  pka  doea  not  ahew 
that  the  notice  to  the  plaintiff  therein  mentioned  was  any 
thing  more  than  a  public  notice ;  that  it  does  not  atate 
any  defence  as  to  the  said  cafe,  inasmuch  as  it  does  not 
shew  that  the  said  case  was  not  insured  or  paid  finr  pur- 
suant to  the  said  notice^  or  diat  it  was  valudess;  and  that 
it  is  consistent  with  the  said  plea,  that  some^  aMiough 
not  all,  of  the  said  maps  were  insured  and  paid  Aht  pur* 
suant  to  the  said  notice :  that  the  said  idea,  being  bad  as 
to  part  of  the  cause  ot  action  to  which  it  is  jdeaded,  is  bad 
altogether;  and  that  it  does. not  sufficiency  shew  that  the 
defendants  were  not  guilty  <tf  n^Kgenoe  in  respect  of  the 
carrying  and  taking  care  of  the  said  case  and  nuq[>s. 

The  causes  of  demurrer  to  the  fifth  plea  were :— That  it 
does  not  sufi^ently  admit  a  conversion,  but  is  an  aiga« 
mentative  denial  of  a  conversion,  and  amounta  to  the 
general  issue,  and  ought  to  have  been  so  pleaded ;  and  the 
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atatement  therein  tiiat  the  convenion  complaitied  6f  was  a  Eseh,  «/  p^m, 
loaa  by  mis-deliveiy  through  mistake  and  inadvertence^  id  ^  ^^^' 
xepugnant  and  contradictory :  that  the  terms  mentioned 
therein^  namely,  that  the  defendants  would  not  be  r^pon- 
sible  for  loss  of  or  damage  to  certain  goods  and  chattels 
delivered  to  them  for  the  purpose  of  carriage  or  convey- 
ance, kc,,  are  not  sufficient  to  include  the  case  of  a  con- 
Tersion  of  goods  delivered  for  the  purpose  of  carriage  and 
conveyance  in  manner  and  form  as  complained  of  in  the 
declaration :  that  the  said  plea  is  double,  in  this,  that  it 
attempts  to  excuse  the  conversion  complained  of  by  reason 
of  the  alleged  knowledge  of  and  notice  to  the  plaintiff,  and 
the  non-insurance  of  and  non-payment  for  the  said  case 
and  maps,  and  also  argumentatively  traverses  the  conver- 
sion complained  of :  that  the  said  plea  does  not  state  any 
defence  as  to  the  said  case,  &c.,  &c., :  that  it  is  consistent 
with  the  said  plea  that  some,  although  not  all,  of  the  said 
maps,  were  insured  and  paid  for  pursuant  to  the  said 
notice :  that  the  said  plea,  being  bad  as  to  part  of  the 
causes  of  action  to  which  it  is  pleaded,  is  bad  altogether : 
that  the  said  plea  does  not  shew  that  the  said  case  and 
maps  were  of  the  value  of  £10  and  upwards,  or  that  the 
plaintiff  was  asked  to  declare  the  value  of  the  said  maps, 
or  refused  to  declare  the  same;  and  that  the  said  plea 
does  not  sufficiently  state  any  special  contract  respecting 
the  earriage  of  the  same,  whereby  the  liability  of  the 
defendant  was  in  any  way  restricted ;  and  that  the  state- 
ment, that  the  plaintiff  had  knowledge  and  notice  of  the 
matters,  in  the  said  plea  in  that  behalf  stated,  is  not  a 
sufficient,  but  is  at  best  but  a  round-about  and  argumen- 
tative statement  of  such  special  contract,  &c.,  &c. 

The  case  was  argued  at  the  sittings  after  Easter  Term 
(May  11  and  18)  by 

WiUe»,  in  support  of  the  demurrers. — First,  the  notice 
stated  in  these  pleas  furnishes  no  defence  to  the  action, 

o  G  2 
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Ejreh.  of  Pleat,  under  the  circumstanoefl  of  this  case.    A  notice  of  this 
1841 

*  ^    kind  can  operate  as  a  defence  for  a  carrier,  oidy  in  one  of 

Wyl»  two  ways : — either  on  the  ground  that,  after  receiving  such 
PicKFORD.  a  notice,  it  becomes  the  duty  of  the  owner  of  the  goods  to 
inform  the  carrier  of  their  nature  and  value^  and  that  the 
conceahnent  of  them  is  a  fraud  upon  the  carrier ;  or  as  a 
limitation,  by  special  contract,  of  the  general  common  law 
liability  of  the  carrier.  Now  in  this  case,  the  defence  of 
fraud  by  improper  concealment  is  not  pleaded :  the  only 
question,  therefore,  that  can  arise  upon  this  part  of  the 
case,  is  as  to  the  effect  of  the  notice  itself  upon  the  liability 
of  the  defendants  as  common  carriers.  But  eyen  assuming 
that  a  common  carrier  may  limit  his  responsibility  by  a 
special  contract,  these  pleas  do  not  contain  any  sufficient 
statement  of  such  special  contract.  There  is,  indeed,  an 
averment  of  notice  to  the  plaintiff,  but  that  is  of  itself  in- 
sufficient ;  it  ought  to  have  been  followed  by  some  state- 
ment shewing  an  acceptance  by  the  plaintiff  of  the  terms 
contained  in  the  notice,  whereby  he  is  bound.  Again,  the 
pleas  ought  directly  to  have  averred  a  contract ;  at  present 
they  contain  only  an  indirect  and  argumentative  traverse 
of  the  averments  in  the  declaration  of  the  defendants' 
duty.  But  even  supposing  these  objections  removed,  the 
pleas  do  not  amount  to  a  defence.  It  is  dear  that  such 
a  notice  as  this^  even  if  accepted  by  the  owner  of  the 
goods,  does  not  operate  to  exempt  the  carrier  from  all 
responsibility,  but  only  from  liability  in  respect  of  loss  or 
injury  arising  from  mere  accident  or  inadvertence,  leaving 
them  stiU  liable  for  all  damage  or  loss  occasioned  by  a 
want  of  due  and  proper  care  of  the  goods.  The  pleas 
ought  therefore  to  have  shewn  distinctly,  that  the  negli- 
gence complained  of  was  of  a  nature  for  which  the  defend- 
ants were  not  responsible,  by  reason  of  their  special  con- 
tract with  the  plaintiffs.  The  principle  laid  down  in  the 
authorities  on  this  subject  is,  that  even  if  it  be  competent 
to  a  carrier  to  exempt  himself,  by  a  special  acceptance  of  a 
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notice  of  this  kiiidi  from  his  common  law  liability,  the  Exek.  ^  PUat, 
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exemption  will  not  extend  to  losses  arising  from  his  own  * 

personal  default,  but  only  to  losses  from  accident  or 
chance : — ^per  Lord  Elknborough,  C.  J.,  in  Lyon  v.  MeUs  (a). 
So,  in  Bodenham  v.  Bennett  {b),  where  a  bank  parcel  sent 
by  a  stage  coach  was  lost,  and  it  appeared  that  on  the 
arrival  of  the  coach  at  its  destination,  the  coachman  was  in 
liquor,  and  the  book-keeper  (who  saw  the  entry  of  the 
parcel  in  the  way-biU),  supposing  that  the  coachman  had 
the  parcel  about  him,  as  was  the  custom,  did  not  ask  him 
for  it,  or  look  for  it  in  the  coach :  it  was  held  that  this 
was  a  loss  arising  from  gross  negligence,  and  that  the 
coach-proprietors  were  liable,  notwithstanding  they  had  put 
up  the  usual  notice  to  restrict  their  liability.  A  common 
carrier  has,  in  truth,  two  distinct  liabilities ;  the  one  for 
losses  by  mistake  or  inadvertence  (to  which  he  is  subject 
in  his  character  of  an  insurer),  the  other  for  losses  by  per- 
sonal default  or  negligence :  from  the  latter  of  these  such 
a  notice  does  not  exempt  him,  although  it  may  from  the 
former:  Gamett  v.  fftUan{c),  Sleat  v.  Fagg{d).  These 
authorities  are  equally  applicable  to  the  fifth  plea,  which  is 
pleaded  to  the  count  in  trover :  because  a  mis-delivery  by 
mistake  is  a  conversion,  for  which  trover|wiIl  lie :  Youl  v.  HoT" 
boitle[e),  Devereux  v.  Barclay{f),  Syeds  v.  Hay{g).— Elite 
V.  Turner  (A)  is  a  strong  authority  for  the  plaintiff.  There 
the  master  of  one  of  the  vessels  plying  on  the  navigation 
between  A.  &  C.  took  on  board  goods  of  the  plaintiff  to  be 
carried  from  A.  to  B.,  an  intermediate  place  between  A.  & 
C,  and  there  delivered.  The  vessel  passed  by  B.  without 
delivering  the  goods  there,  and  afterwards  sunk  without 
any  want  of  care  in  the  master.  It  was  held  that  the  owner 
of  the  vessel  was  liable  for  the  loss,  although  the  owners  of 

(a)  5  Eait,  428.  ie)  Peake't  N.  P.  C.  49. 

(6)  4  Price,  31.  (/)2B.&Ald.702. 

(0  5  B.  fr  Aid.  53.  ig)  4  T.  R.  260. 

{(i)  Id.  342.  (^)  8  T.  R.  531. 
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Exeh.  of  pum,  the  vessels  on  the  navigation  had  given  pnbtic  notice  that 
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w  ^^      ^     they  would  not  be  answerable  for  losses  in  any  case,  except 
Wyld        when  occasioned  by  want  of  care  in  the  master,  nor  even 

PicKFORp.  then  beyond  £10  per  cent.,  unless  extra  freight  were  paid 
according  to  the  value  of  the  goods.  Beck  v.  Evans  (a), 
Riley  v.  Home  {b),  and  Smith  v.  Home  (c),  are  authorities 
which  all  go  to  establish  the  same  distinction.  In  Story 
on  Bailments,  865,  the  rule  is  laid  down  in  conformity 
with  these  authorities.  The  pleas,  therefore,  fumbh  no 
answer  to  either  of  the  counts  of  the  declaration. 

But  at  all  events,  the  defendants  are  liable  for  the  loss  of 
the  case,  if  not  for  that  of  the  maps  also :  inasmuch  as  they 
seek,  by  means  of  their  notice,  to  relieve  themselves  from 
liability  as  to  both,  but  the  pleas  do  not  aver  that  the  cttse 
was  not  insured  and  paid  for. 

Martin,  for  the  defendants. — ^These  pleas  furnish  a  good 
defence  to  the  action.  They  admit  the  truth  of  the  aver- 
ments in  the  declaration,  but  shew  also  that  no  responsibility 
attaches  to  the  defendants  in  respect  thereof,  by  reason  of 
the  notice  given  by  them  to  the  plaintiff.  That  is  a  defence 
which,  since  the  new  rules,  cannot  be  gone  into  under  the 
general  issue,  but  must  be  pleaded  specially:  Sjfms  v. 
Chaplin  (d).  Then  the  important  question  is  as  to  the  effect 
of  the  notice  in  point  of  law.  It  is  put  on  the  other  side, 
that  it  can  operate  only  in  the  nature  of  a  special  contract 
to  carry  on  the  terms  of  it ;  but  that  is  not  so :  its  only 
effect  is  as  a  limitation  of  the  common  law  liability  of  the 
carrier.  If  the  carrier  makes  no  demand  of  the  kind,  his 
common  law  liability  attaches  in  its  full  extent ;  but  if  he 
chooses  to  insist  on  a  condition  precedent  being  performed 
by  the  other  party, — ^which  the  law  enables  him  to  annex, — 
he  discharges  himself,  in  case  of  the  non-performance  of 
such  condition,  of  his  common  law  liability  in  respect  of 

(a)  16  East,  J24I.  (c)  8  Taunt.  144 ;  2  Moore,  18. 

(6)  6  Bing,  217;  2  M.  fr  P.  331.      (iQ  5  Ad.  &  £11. 634;  1  N.  &  P.  129. 
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the  caniage  of  the  psrticiilar  goods^  and  remains  liable  Etek,  of  Pfeat, 
only  for  grois  negUgmct.  By  Mb  knowledge  of  the 
notiee^  the  eoatomer  takes  upon  himself  the  risk  of  loss 
or  injury  firom  other  causes.  [Parke^  B. — It  is  very 
difficult  to  reconcile  the  notice^  so  construing  it^  with  the 
carrier^s  obligation  to  cany.]  That  obligation  does  not  arise 
until  the  offer  has  been  made  Mm  of  a  reasonable  compen- 
sation ;  and  the  meaning  of  the  notice  is^  that  the  bailor  is 
to  make  such  compensation  in  proportion  to  the  risk  in- 
curred. The  carrier  in  effect  says — **  I  am  ready  to  incur 
my  common  law  liability  as  to  your  goods^  upon  the  con- 
dition of  your  paying  me  a  reasonable  sum  in  proportion  to 
the  extent  of  my  risk.''  No  doubt  it  cannot  exempt  Mm 
from  the  consequenoes  of  gross  negligence^  and  it  is  fully 
admitted  that  it  would  be  a  complete  answer  to  these  pleas 
to  reply  that  the  goods  were  lost  by  gross  negligence ;  but 
if  it  were  a  eoniraet  on  the  terms  of  the  notice,  that  couM 
not  be  so,  because  it  could  only  be  pleaded  as  co-extensive 
with  the  notice :  it  must  be  a  contract  on  the  terms  of  the 
notice,  or  none  at  all.  The  cases  wMch  have  been  referred 
to  are  tiierefiore,  in  truth,  authorities  for  the  defendant.  In 
the  case  of  Bottan  v.  Donovan  (a),  not  a  word  is  said  in 
the  judgments  of  the  several  Judges,  as  to  any  implication 
of  a  coMtract  from  sueh  a  notice*  If  such  were  its  true 
construction,  it  would  seem  that  the  party  ought  to  declare 
upon  the  contract:  but  this  is  an  action  on  tiie  case,  im 
wMdi  the  defendant  is  charged  on  his  conunon  law  liaU- 
hty  as  a  carrier,  and  he  has  a  right  to  defend  himself  by 
means  of  tMs  notice,  wMch  he  had  a  right  to  give,  and  by 
wMch  his  common  law  liability  is  qualified  as  to  these 
goods.  [Parke^  B. — If  the  condition  mentioned  in  the 
notice  is  not  perftmned,  but  the  goods  are  nevertheless 
received  to  be  carried,  the  parties  th^a  stand  in  a  new  rela* 
turn;  either  the  common  law  liability  still  attaches,  the  con« 

(o)  4  p.  &  Aid.  21. 
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Fzeh,  of  PUatt  dition  precedent  being  waived,  or,  as  it  would  seem,  a 
special  contract  arises  to  carry  with  a  limited  liability. 
No  doubt  the  notice  operates  as  a  limitation  of  liability, 
but  the  question  is,  in  what  way; — simpliciter,  or  as  the 
foundation  of  a  special  contract?]  It  is  submitted,  sim- 
pliciter :  if  not,  there  has  been  a  misdirection  in  all  the 
cases  at  Nisi  Prius,  in  which  the  only  fact  left  to  the  jury  has 
been  whether  such  a  notice  was  given  to  the  plaintiff  or 
not,  and  no  question  has  ever  been  left  as  to  any  contract 
to  be  inferred  from  the  notice.  In  OUfbon  v.  Paynton  (a), 
Aston,  J.,  says,  **  The  true  principle  of  a  carrier's  being 
answerable  is  the  reward;  and  a  higher  price  ought  in  con- 
science to  be  paid  him  for  the  insurance  of  money,  jewels, 
and  valuable  things,  than  for  insuring  common  goods  of 
small  value.''  If,  therefore,  valuable  goods  are  sent  to  be 
carried,  without  any  offer  to  pay  the  insurance  to  which 
the  carrier  is  in  conscience  entitled,  no  obligation  to  re- 
ceive them  arises,  and  it  is  fully  competent  to  the  carrier 
to  make  such  conditions  of  receiving  them  as  are  con- 
tained in  this  notice.  In  Harris  v.  Packwood{b),  it  was 
held  that  a  party  who  does  not  pay  the  insurance  according 
to  the  terms  of  the  notice,  cannot  recover  any  part  of  the 
goods  if  they  are  lost.  So,  in  Marsh  v.  Home  (c),  where 
the  defendant  had  given  notice  that  he  would  not  be  re- 
sponsible for  goods  above  the  value  of  5/.,  unless  paid  for 
accordingly,  he  was  held  not  to  be  liable  for  the  loss  of  a 
parcel  above  that  value  (even  though  he  knew  its  actual 
value),  unless  the  price  of  the  carriage  was  paid  when  the 
parcel  was  received.  This  is,  therefore,  a  limitation  of  the 
defendants'  responsibility  at  common  law,  on  which  they 
had  a  right  to  insist,  and  not  a  matter  of  contract;  and 
the  pleas  sufficiently  shew  the  existence  of  such  limitation 
in  the  particular  case.  It  is  said  that  they  ought  to  have 
negatived  gross  negligence,  or  such  negligence  as  the  sup- 

(a)  4  Burr.  2298.  (c)  5  B.  &  C.  322;  8  O.  &  R. 

(&)  3  Taunt  264.  223. 
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posed  special  agreement  did  not  apply  to.  Now  the  declar-  B*eh.  rf  /»/««, 
ation  is  general  and  ambignoas  in  its  terms :  it  may  apply  ^^^' 
either  to  a  case  of  contract^  or  to  a  delivery  to  the  defend- 
ants as  common  carriers.  The  pleas,  taken  together  with 
the  declaration,  shew  that  the  latter  is  the  troe  state  of 
the  case,  and  it  is  sufficient  that  they  shew  such  facts  as 
exempt  the  defendants,  as  such,  from  liability  for  some 
species  of  loss;  if  there  was  gross  negligence,  it  was  for 
the  plaintiff  to  reply  that  ftct. 

Then  as  to  the  distinction  taken  between  the  case  and 
the  maps.  The  averment  is  of  the  delivery  of  a  case  with 
maps,  the  latter  being  the  real  article  of  value,  and  the 
former  merely  an  accessory.  The  meaning  of  the  notice 
and  of  the  act  of  Parliament  is,  that  the  additional  sum  is 
to  be  paid  on  the  maps  in  the  package,  not  on  the  package 
containing  them.  If  the  carrier  has  discharged  himself  of 
responsibility  as  to  the  principal,  so  has  he  also  as  to  the 
mere  adjunct.  But  even  if  the  notice  is  to  be  strictly 
construed,  the  defendants  are  within  the  terms  of  it.  The 
notice  is,  that  they  will  not  be  liable  for  (inter  alia)  ''  maps 
in  packages,''  unless  insured  and  paid  for  according  to  their 
value.  Here  the  package  has  not  been  insured  and  paid 
for  at  aU;  therefore,  the  article  delivered  to  be  carried  has 
not  been  insured  and  paid  for  according  to  its  value. 

Lastly,  as  to  the  objection  to  the  fifth  plea,  pleaded  to 
the  count  in  trover :  The  question  on  that  plea  is,  whether 
a  conversion  is  admitted.  On  this  point  the  case  of  Youl 
V.  Harbottle  is  conclusive.  There  are  many  instances  of 
mis-delivery  to  which  the  notice  would  apply;  as  a  delivery 
to  a  wrong  person  of  the  same  name  in  the  same  house^ 
the  parcel  being  directed  generally.  That,  according  to 
Youl  V.  Harbottle,  would  be  a  conversion,  but  it  would  be 
one  to  which  the  notice  would  be  an  answer.  In  Birkettr. 
WiUan  (a),  a  delivery  to  a  stranger,  who  professed  to  come 
from  the  person  to  whom  the  parcel  was  directed,  but  did 

(d)  2  B.  &  Aid.  356. 
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Mxek.  6/  PUoi,  mA,  was  held  to  be  such  negligence  as  to  prevent  the  notice 
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from  being  a  protection :  but  in  Baimm  v.  Datunnm,  Bayley, 
^yt'tt        j.^  distingnishes  that  as  being  a  case  of  mUfeoMmee,  being 


t». 


PiouoEDu  a  wrongful  deliyery  to  a  person  who  had  no  colour  far 
receiving.  Upon  the  whole,  therefore,  it  ia  sabmitted  that 
botii  the  pleas  are  well  pleaded,  and  constitute  a  good 
answer  to  the  declaration. 

Willea,  in  reply. — ^The  argument  on  the  other  aide  ia, 
that  this  notice  operates,  not  as  a  special  contract,  but  as 
an  act  done  by  the  carrier,  not  amounting  to  a  contract, 
whereby  he  relieves  himself  of  part  of  his  common  law 
liability,  except  on  certain  terms.  But  there  is  in  fact 
no  distinction  between  these  two  modes  of  construing 
the  notice.  The  ground  taken  for  the  defendant  is  alto- 
gether anomalous.  How  can  the  party  on  one  side, 
by  his  own  act,  free  himself  of  a  liability  which  the 
law  casts  upon  him?  It  is  said  the  payment  of  the 
insurance  is  a  condition  precedent : — so  it  is,  but  it  is  a 
condition  precedent  which  is  parcel  of  a  contract.  Than 
it  is  said,  what  is  this  contract,  and  how  is  it  to  be  pleaded? 
The  contract  is  this— ^the  carrier  agrees,  in  consideFation 
that  the  owner  of  the  goods  will  be  content  with  his  carrp^ 
ing  without  intwring  them,  that  he  will  cany  at  the  ordi* 
nary  rate,  and  waive  any  additional  reeompence.  It  is  a 
contract  whereby  each  party  agrees  to  waive  a  certain  por^^ 
tion  of  his  rights  at  common  law;  and  might  be  so  pleaded. 
Mr.  Justice  Story  says  (a) :  ''Inrespect  to  jpeeto/coii/rac/^, 
they  may  be  divided  into  two  classes;  first,  such  as  are 
express,  secondly,  such  at  aare  implied.  The  latter  class  is 
the  most  frequent  in  oases  of  carriage  of  goods  on  land. 
It  sometimes  arises  from  the  particular  dealing  between 
the  parties,  either  generally,  or  in  the  given  case ;  som»* 
times  from  the  general  course  of  trade  or  business;  and 

(rr)  Story  on  BailmenU,  b.  551,  p.  352. 
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sometimes,  and  most  usually,  from  the  vubHe  advertise^  Are*.  ^  pima, 
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menis  and  notices  given  by  earners,  stating  the  terms  and 

limits  of  their  responsibility/'  And  again :  (a)  ''  The  notice 
in  all  cases,  where  it  is  brought  home  to  the  parties,  is,  in 
the  absence  of  aU  contrayening  circumstances,  deemed 
proof  of  the  contract  actually  subsisting  betweoi  them ; 
and  of  course  it  yaries,  pro  tanto,  the  general  liabilities  of 
the  oommpn  law  in  respect  to  common  carriers  ...  It  is, 
then,  to  be  construed  like  every  other  contract,  and  so  far 
as  its  exemptions  extend,  they  convert  the  genernl  law  into 
a  qualified  responsibility/'  But  further,  this  being  the 
ease  of  carriage  partly  by  water  and  partly  by  land,  the 
Carriers' Act,  1  Will.  4,  c.  18,  ss.  4  &  6,  is  applicable  as  to  the 
-latter  part  of  the  journey,  and  as  to  that  part  it  was  com- 
petent to  the  defendants  to  avail  themselves  of  the  benefit 
of  the  act,  and  they  must  be  taken  to  have  done  so ;  they 
•are  therefore  bound  by  its  terms.  Now  the  6tfa  section 
says  expressly,  that  nothing  in  the  act  shall  extend  or  be 
construed  to  annul  or  afibct  any  special  contract  between 
parties  for  the  conveyance  of  goods.  Either,  therefore, 
there  is  a  special  contract,  or  the  4th  section  of  the  act 
renders  the  notice  a  nuUity. 

Secondly,  there  is  no  defence  as  to  the  case.  The  notice 
refers  merely  to  maps  in  packages.  But  it  is  said  that  the 
declaration  is  for  one  entire  chattel,  and  that  the  case  is 
only  an  accessory  to  the  maps,  which  are  the  principal. 
But  that  maxim  does  not  apply  to  a  thing  which  is  not 
necessarily  incident  to  the  principal.  Here  the  maps 
and  the  case  are  perfectly  distinct  chattels.  Bat  fur- 
ther, it  does  not  appear  that  the  notice  has  reference  to 
entire  chattels :  the  words  are  generally — <'  maps  in  pack" 
ages/^  Either  the  notice  includes  the  case  or  it  does  not: 
if  not,  there  is  clearly  no  defence  as  to  the  case ;  if  it  does, 
the  pka  ought  to  have  stated  that  the  case  was  not  insured 

(a)  Story  on  Bailmenta,  i.  557,  p.  350. 
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£*ck.  9f  Pkat,  and  paid  for,  as  well  as  the  maps.     But  the  defendants 

'  '    rely  on  the  allegation  that  the  case  was  the  package :  that, 

Wyld        however,  is  an  immaterial  averment,  which  the  plaintiff 

PtcKFORD.     could  not  have  traversed :  Newhatt  v.  Barnard  (a).     The 

defendants  onght  to  have  pleaded  payment  of  money  into 

Court  as  to  the  case. 

Next,  as  to  the  plea  to  the  count  in  trover.  There  are 
two  distinctions  with  respect  to  notices  of  this  kind : — 
first,  between  the  carrier's  liability  as  an  insurer,  and  as 
an  ordinary  bailee  for  hire ;  he  frees  himself  by  notice  from 
the  former,  but  not  from  the  latter : — secondly,  there  is 
another  distinction  between  acts  done  by  him  in  the  course 
of  his  duty  in  forwarding  the  goods,  and  acts  done  cut  of 
the  course  of  his  duty.  Such  is  a  mis-delivery  of  the  goods. 
In  Gamett  v.  WiUan,  Holroyd,  J.,  puts  it  as  a  renunciaiian  of 
his  character  of  a  carrier^  as  contradistinguished  from  a 
mere  negligent  discharge  of  his  duty  in  that  character. 
So,  Mr.  Justice  Story  says  (i), ''  It  is  clear  that  such  notices 
will  not  exempt  the  carrier  from  any  losses  by  the  mal- 
feasance, misfsasance,  or  gross  negligence  of  himself  or  his 
servants.  If,  therefore,  he  or  they  convert  the  goods  to 
a  wrong  use ;  if  he  or  they  make  a  wrong  delivery  to  a  per- 
son not  entitled  to  them;  or  if  he  or  they  are  guilty  of 
gross  negligence  in  the  carriage  or  care  of  them,  the  loss 
must  be  borne  by  the  carrier,  notwithstanding  his  notice.^' 
[Alderson,  B. — ^You  could  not  in  common  parlance  say  you 
have  lost  or  damaged  an  article,  when  you  knew  you  have 
delivered  it  to  A.  B.]  And  such  a  distinction  is  very  rea- 
sonable: because  the  risk  in  the  course  of  conveyance 
is  necessarily  much  greater,  than  after  the  goods  have 
arrived  at  the  place  whence  they  are  to  be  delivered.  A 
conversion,  therefore,  by  mis-delivery,  is  not  within  the 
terms  of  the  notice. 

Lastly,  it  is  objected  that  the  first  count  is  ambiguous. 

(a)  Yelv.  225.  (6)  Story  on  Bailmentu,  i.  570,  p.  365. 
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It  is  in  the  foim  adopted  in  the  case  of  Pozzi  v.  Sh^ton  (a),  &wA.  e/p/Mt, 
except  that  here  the  declaration  states  a  delivery  on  request,  ^  ^^^' 
he  absence  of  which  allegation  Patieson,  J,,  there  considered 
as  affording  some  inference  that  the  action  was  not  founded 
on  contract.  But  here  also  the  count  chai^;es  the  defend- 
ants as  ordinary  bailees  for  hire,  not  as  common  carriers, 
and  imputes  to  them  a  breach  of  duty  in  not  taking  such 
proper  care  of  the  goods  as  any  bailee  for  reward  is  bound 
to  take:  and  to  this  charge  the  plea  offers  no  defence;  it 
only  sets  up  a  special  contract,  exempting  the  defendants 
from  responsibility  for  such  loss  or  damage  as  they  would 
be  bound  to  protect  the  goods  against  a»  imurers,  (which 
the  declaration  does  not  cast  upon  them),  admitting  a 
breach  of  their  duty  as  ordinary  bailees  for  hire. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  [Having  stated  the  pleadings  and  the  grounds 
of  demurrer,  his  Lordship  continued :] — Several  objections 
were  made  to  the  pleas  in  this  case. 

The  first,  which  was  applicable  to  both  the  8rd  and  5th 
pleas,  was,  that  the  defence  arising  from  the  notice  in  this 
case  could  be  rested  only  on  one  of  two  grounds:  either 
that  of  fraudulent  concealment  of  the  value  of  the  goods, 
(to  be  implied  frt)m  the  fact  of  delivery  without  mention  of 
the  value,  after  such  a  notice,  according  to  the  opinion  of 
the  majority  of  the  Judges  in  Baison  v.  Donovan),  or  of  a 
limitation  of  the  responsibility  of  a  common  carrier,  by 
special  acceptance,  or  contract:  that  fraud  was  not  pleaded 
at  all ;  and  the  special  acceptance,  or  contract,  not  properly 
alleged,  but  that  the  plea  contained  an  argumentative  state- 
ment, or  only  evidence  of  a  contract,  to  carry  with  it  a 
responsibility  less  extensive  than  that  which  the  law  im- 
poses on  common  carriers. 

(a)  8  Ad.  fr  Ell.  973  ;  1  P.  &  D.  4. 
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Bseh,  ^Ph€»i  We  agtee  tliat  if  the  notice  fdrnishes  a  defiel^ee^  it  mtit 
*  be  either  on  the  gnmnd  of  tniad,  or  of  a  limitation  of 
liabilitjr  hj  contract;  which  limitation  it  is  competent  foif 
a  canrier  to  make,  because  being  entitled  hy  common  law 
to  insist  on  the  fliU  price  of  carnage  being  paid  before^ 
hand,  he  may,  if  such  price  be  not  paid,  refuse  to  cany 
upon  the  terms  imposed  by  the  common  law,  and  insist 
upon  his  own;  and  if  the  prcqprietor  of  the  goods  stffl 
chooses  that  they  should  be  carried,  it  must  be  on  those 
terms;  and  probably  the  effect  of  such  a  contract  would 
be  only  to  exclude  certain  losses,  leaving  the  carrier  liable 
as  t^poa  the  cmtam  of  England  for  the  remainder.  It  seemit 
to  us,  howeyer,  that  in  the  present  case  there  is  a  sufficient 
allegation  in  both  the  pleas  of  such  a  qiecial  contract.  In 
an  action  on  the  case  for  breach  of  a  duty  arising  ex  con- 
tractu, upon  a  bailment,  or  otherwise,  it  is  not  necessary 
to  state  the  contract  with  the  same  forms  as  in  an  action 
of  assumpsit.  The  usual  mode  is  to  aver,  as  is  done  here, 
that  the  goods  were  delivered  by  the  plaintiff  to  the  defend- 
ant, and  had  and  received  by  the  defendant,  to  be  kept,  or 
carried,  or  dealt  with  in  a  particular  way.  In  this  plea 
there  is  an  averment,  after  the  allegation  of  the  notice,  and 
knowledge  thereof  by  the  plaintiff  at  the  time  of  the  deli-* 
very  of  the  goods  to  the  defendants,  that  they  accepted 
and  received  the  goods  from  the  plaintiff,  to  be  carried 
and  conveyed,  subject  to  and  under  and  upon  the  terms 
and  conditions  of  the  notice,  and  Upon  no  other  terms, 
whereof  the  plaintiff  then  had  knowledge  and  notice.  It 
is  objected,  that  there  is  no  express  averment  that  the 
plaintiff  consented  to  those  terms;  but  assuming  that  he 
did  not,  the  defendant  did  not  accept  the  goods  on  any 
other,  and  the  plaintiff  is  in  this  difficulty,  that  he  Cannot 
enforce  the  defendants'  obligation  as  common  carriers, 
with  all  the  obligations  of  that  character,  because  he  was 
not  ready  to  pay  the  price  of  carriage  beforehand,  and  if 
he  sue  as  on  a  bailment  to  the  defendants  on  special 
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temuj  it  lAiut  be  a  bailment  on  those  tenns  on  which  Btek.  0/  pimw, 
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alone  the  defendants  have  agreed  to  accept  the  goods. 

Another  objection  was,  that  the  third  plea  amounted  to  Mfrun 
an  argnmentative  traverse  of  the  averment  in  the  deelara*  FtcmRo. 
tion  of  the  defendant's  dnty.  This  objection  is  not  well 
fonnded,  becausci  in  the  first  place,  the  allegation  of  dnty 
is  not  a  traversable  matter,  but  an  inference  of  law  from 
the  delivery  and  receipt  of  the  goods  for  the  purpose  of 
carriage :  and  if  by  the  special  demurrer  it  is  meant  to 
object,  that  the  fSeMsts  in  the  declaration  from  which  the 
duty  is  inferred,  are  argumentatively  traversed,  the  answer 
is,  that  the  allegations  in  the  plea  are  not  inoonsist^it 
with  a  delivery,  and  with  a  receipt  for  the  purpose  of  being 
carried,  which  is  all  that  the  declaration  avers. 

A  third  objection  was,  that  the  plea  ought  to  have  gone 
on  to  allege,  that  the  loss  was  not  occasioned  by  such  neg-^ 
hgence  as  the  defendants  were  responsible  for,  notwith- 
standing the  terms  on  whidi  they  accepted  the  goods. 
We  think  that  the  proper  answer  to  this  objection  was 
given,  vis.,  that  such  negUgence  should  have  been  reified, 
ori  more  properly  speaking,  newly  assigned.  Under  tins 
declaration,  the  plaintiff  might  recover  for  any  species  of 
loss  by  neglect :  and,  according  to  the  decision  of  the 
Court  of  Queen's  Bench,  in  the  case  of  PozsA  v.  fi%fp- 
ton,  for  any  species  of  loss  tox  which  a  common  carrier 
would  be  responsible;  and  the  present  case  cannot  be 
satisfactorily  distinguished  from  that,  the  only  diflterence 
being,  that  here  the  goods  are  stated  to  have  been  deli* 
vered  at  the  defendmfa  request,  the  absence  of  which  words 
in  tiiat  case  afforded,  as  Mr.  Justice  Pattesan  observed, 
some  inference  that  the  action  was  not  founded  on  contract^ 
but  no  more:  and  in  Brotherton  v.  Wood  {a),  the  second 
count  of  the  declaration  stated  the  plaintiff  to  be  a  pas- 
senger ai  the  special  isMtance  and  request  of  the  defend- 
ant, and  yet  the  judgment  against  eight  out  of  ten  de- 
fendants was  supported,  on  the  ground  of  the  action  not 

(a)  3  Brod.  &  B.  54. 
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E^h,  tf  Pitat,  being  founded  on  contract,  but  on  a  duty  arising  out  of 
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the  custom  of  the  realm.  The  declaration,  therefore,  being 
general,  and  the  plea  being  a  good  answer  to  some  species 
of  loss,  the  defendant  has  a  right  to  suppose  that  the 
plaintiff  complains  of  that  species  of  loss  which  the  plea 
answers,  and  the  plaintiff  is  put  to  correct  the  generality 
of  his  declaration  by  a  new  assignment. 

What  circumstance  may  make  the  defendants  responsible 
after  such  a  notice,  whether  ordinary  negligence,  or  gross 
negligence,  or  wilful  misfeasance,  is  a  question  which  need 
not  have  been  determined  on  the  demurrer  to  the  third 
plea.  But  on  that  to  the  fifth  it  is  necessary,  for  if  any 
conyersion  by  non-delivery,  or  a  negligent  conversion, 
would  be  a  misfeasance  for  which  the  defendants  would  be 
liable  notwithstanding  the  notice,  the  plea  would  be  bad ; 
if  a  mere  inadvertent  conversion,  it  would  not. 

Upon  reviewing  the  cases  on  this  subject,  the  decisions 
and  dicta  will  not  be  found  altogether  uniform,  and  some 
uncertainty  still  remains  as  to  the  true  ground  on  which 
cases  are  taken  out  of  the  operation  of  these  notices.  In 
Sodenham  v.  Bennett  {a),  Mr.  Baron  Wood  considers  that 
these  notices  were  introduced  for  the  purpose  of  protect- 
ing carriers  from  extraordinary  events,  and  not  meant  to 
exempt  them  from  due  and  ordinary  care.  On  the  other 
hand,  in  some  cases  it  has  been  said  that  the  carrier  is  not 
by  his  notice  protected  from  the  consequences  ofmitfeasance, 
Lord  EUenborouffh,  in  Beck  v.  Evans  (6);  and  that  the  true 
construction  of  the  words  ''  lost  or  damaged,^'  in  such  a 
notice,  is,  that  the  carrier  is  protected  from  the  consequences 
of  negligence  or  misconduct  in  the  carriage  of  goods,  but 
not  if  he  divests  himself  wholly  of  the  charge  committed 
to  his  care,  and  of  the  character  of  carrier.  Bayley  and  Hoi- 
rojfd,  Js.,  in  Gamett  v.  TFillan  (c) .  In  many  other  cases  it  is 
said,  he  is  still  responsible  for  ''gross  negligence :"  but  in 
some  of  them  that  term  has  been  defined  in  such  a  way  as 

(a)  4  Price,  34.         (6)  16  East,  247.         (c)  5  B.  &  Aid.  57,  60. 
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to  mean  ordinary  negligence^  (Story  on  Bailments^  section  JSwk,  0/  Pieas, 


11)^  that  ia,  the  want  of  such  care  as  a  prudent  man  would 
take  of  his  own  property.  Best,  J.,  in  Baison  v.  Donovan  (a) , 
KndDaUas.C.  J.,  in  Duffy. Dodd{b) .  The weightof  authority 
seems  to  be  in  favour  of  the  doctrine,  that  in  order  to  render 
a  carrier  liable  after  such  a  notice,  it  is  not  necessary  to 
prove  a  total  abandonment  of  that  character,  (Mr  an  act  of 
wilful  misconduct,  but  that  it  is  enough  to  prove  an  act 
of  ordinary  negligence — gross  negligence,  in  the  sense  in 
which  it  has  been  understood  in  the  last-mentioned  cases ; 
and  that  the  effect  of  a  notice,  in  the  form  stated  in  the 
plea,  is,  that  the  carrier  will  not,  unless  he  is  paid  a  pre- 
mium, be  responsible  for  all  events,  (other  than  the  act  of 
God  and  the  Queen's  enemies),  by  which  loss  or  damage 
to  the  owner  may  arise,  against  which  events  he  is  by 
common  law  a  sort  of  insurer;  but  still  he  undertakes  to 
carry  from  one  place  to  another,  and  for  some  reward  in 
respect  of  the  carriage,  and  is  therefore  bound  to  use  ordi- 
nary care  in  the  custody  of  the  goods,  and  their  convey- 
ance to  and  delivery  at  their  place  of  destination,  and  in 
providing  proper  vehicles  for  their  carriage :  and  after  such 
a  notice,  it  may  be  that  the  burthen  of  proof  of  damage  or 
loss  by  the  want  of  such  care  would  lie  on  the  plaintiff. 
But  a  mis-delivery  of  a  parcel,  although  it  is  a  conversion, 
according  to  the  doctrine  in  Youl  v.  Harbottle{c),  because  it 
is  the  giving  the  dominion  over  the  goods  to  another,  is  not 
necessarily  a  proof  of  want  of  ordinary  care,  still  less  of  gross 
negligence,  if  that  word  is  to  be  understood  as  meaning  a 
greater  wantof  care ;  it  may  have  been  an  act  done  by  a  care- 
ful person,  who  has  been  deceived  by  an  artifice  calculated  to 
circumvent  the  mostcareful  person.  In  Birketi  v.  WiUan  (d), 
a  mis-delivery  took  place  under  such  circumstances  as  that 
the  jury  found,  with  the  concurrence  of  Lord  Tenterden^ 
that  it  was  protected  by  a  similar  notice,  though  the  Court 

(a)  4  B.  &  Aid.  30.  (c)  Peake,  N.  P.  C.  49. 

\h)  3  Brod.  &  B.  182.  {d)  2  B.  &  Aid.  356. 

VOL,  VIII.  H  H  M.  W. 
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Bxek.  of  PUas,  thought  fit  to  direct  a  new  trials  from  an  impression  dial 
there  had  been  gross  negligence.  But  there  is  a  difficulty 
in  supporting  this  plea,  on  the  construction  which  we  think 
we  ought  to  put  upon  the  terms  of  the  notice  on  which  the 
goods  were  received,  for  the  plea  admits  a  conversion  by 
inadvertent  delivery;  and  does  not  excuse  thai,  since  the 
carrier  is  not  by  such  notice  made  irresponsible  for  every 
mistake  or  inadvertent  delivery,  but  only  for  such  as  were 
made  without  negligence,  whether  gross  or  ordinary,  and 
a  delivery  may  be  even  grossly  negligent  which  is  inadver- 
tent. And  this  is  not  a  case  for  a  new  assignment,  for  the 
plea  shews  that  the  defendants  know  for  what  the  plaintiff 
is  proceeding,  viz.  the  mis-delivery,  but  does  not  give  an 
answer  to  that. 

Our  judgment,  therefore,  must  be  for  the  plaintiff  on 
the  demurrer  to  the  fifth  plea,  and  for  the  defendants  on 
that  to  the  third  plea.  The  other  objection,  as  to  the  dis- 
tinction between  the  case  and  its  contents,  was,  we  think, 
satisfactorily  answered.  One  is  in  truth  accessory  to  the 
other,  and  if  not,  then,  as  the  plaintiff  has  not  paid  insur- 
ance for  both,  as  he  would  have  done  if  he  had  paid  for  the 
package  and  not  for  the  maps,  the  defendants  are  pro- 
tected by  the  notice.  The  defendants  may,  if  they  please, 
amend  the  fifth  plea  on  the  usual  terms. 

Judgment  accordingly. 
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Ejteh.  vf  PUoi^ 
1841. 
Whitmore  and  Others,  Assignees  of  J.  S.  Viret  and  T.  R.     " 
KiTCHiNo,  Bankrupts,  t;.  Robertson  (a). 

1  ROVER  for  certain  goods  and  chattels,  of  which  the  Where  an  exe* 

plaintiffs,  after  the  bankruptcy,  were  lawfully  possessed  as  ^dasonajvidg. 

of  their  own  property  as  assignees.  mt  ofattorMr 

Plea. — ^That  at  the  time  of  the  recovery  of  judgment  by  (not  given  by 

the  defendant  as  thereinafter  mentioned,  the  said  goods  lentpieferenoe) 

and  chattels  in  the  declaration  mentioned  were  the  pro-  ][^V^^^t!fter 

perty  and  in  the  possession  of  the  said  J.  S.  Viret  and  T.  R.  J  "^^  •«*  ^ 

DsnKmptcT.  DUt 

Kitching,  before  they  became  bankrupts :  that  before  the  not  completed 
date  and  issuing  of  the  fiat  against  the  said  J.  S.  Viret  and  ^ods^edxed^ 
T.  R.  Kitching,  under  which  the  said  plaintiffs  were  ap-  |^**JJ^£U|* 
pointed  assignees  as  in  the  said  declaration  mentioned,  which  was  rob- 

sequent  to  the 
and  whilst  the  said  J.  S.  Viret  andT.  R.  Kitching  were  so  pasring  of  the 

possessed,  as  of  their  own  property,  of  the  said  goods  and  29^— He^ithat 
chattels,  the  said  J.  S.  Viret  and  T.  R.  Kitching  were  the*  execution 

°  creditor  was 

justly  and  truly  indebted  to  the  defendant  in  a  large  sum  not  entitled  to 
of  money,  to  wit,  the  sum  of  £2500  and  upwards,  and  it,  m  against 
that  afterwards  and  whilst  the  said  J.  S.  Viret  and  T.  R.  J^J^XS^t!*' 
Kitching  were  so  indebted  as  aforesaid,  and  after  the  thestat. 2&s 

®  Vict,  c  29,  not 

making  and  passing  of  a  certain  act  of  Parliament,  made  having  had  the 
and  passed  in  the  second  and  third  years  of  the  reign  of  fngVaUd^such^' 
our  Lady  the  now  Queen,   "For  the  better  Protection  of  execution., w as 

J  *  to  entitle  the 

Parties  dealing  with  Persons  liable  Co  the  Bankrupt  Laws,''  execution 
and  before  the  date  and  issuing  of  the  said  fiat,  to  wit,  on  benest  of  them 
the  24th  of  July,  1840,  in  the  Court  of  our  Lady  the  Jl^J^Jlie'l^o* 
Queen  before  the  Queen  herself,  at  Westminster,  in  the  1:5??***^  **# 

'  '  lOSth  tecL  of 

county  of  Middlesex,  the  defendant,  by  the  considera->  60eo.4,c.  16. 
tion  and  judgment  of  the  said  Court,  recovered  against 
the  said  J.  S.  V.  and  T.  R.  K.  as  well  a  certain  debt  of 
£6000,  as  also  8/.  \Qs.  for  his  damages,  [setting  forth  the 

(a)  The  judgment  in  this  case  thought  it  right  to  publish  it  thus 
was  not  delivered  until  Michael-  early,  on  account  of  its  great  im- 
mas  Term,  but  the  Reporters  have      portance. 

H  H  2 
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Bjteh.ofPUa»,  judgment].  And  the  defendant  further  says,  that  the 
said  judgment  being  in  full  force,  and  the  said  debt  and 
damages  remaining  unpaid  and  unsatisfied,  afterwards, 
and  after  the  making  and  passing  of  the  said  act  of  Par- 
liament, and  before  the  date  and  issuing  of  the  said 
fiat,  and  before  he  had  any  notice  of  any  act  of  bank- 
ruptcy by  the  said  J.  S.  V.  and  T.  R.  K.,  or  either  of 
them,  committed,  and  before  the  said  time  when  &c.  in  the 
said  declaration  mentioned,  to  wit,  on  the  said  24th  day 
of  July,  1840,  he  the  said  defendant,  for  the  obtaining 
satisfaction  thereof,  sued  out  and  prosecuted  out  of  the  said 
Court  of  our  said  Lady  the  Queen,  before  the  Queen  her- 
self, at  Westminster  aforesaid,  a  certain  writ  of  our  Lady 
the  Queen,  called  a  fieri  facias,  directed  to  the  sheriffs  of 
London,  [setting  forth  the  fieri  facias  for  the  debt,  damages 
and  interest],  which  said  writ  afterwards,  and  before  the 
delivery  thereof  to  the  said  sheriffs  as  hereinafter  men- 
tioned, was  indorsed  with  a  direction  to  the  said  sheriffs  to 
levy  2510/.  6*.  5rf.,  with  interest  on  2509/.  6*.  5rf.,  part 
thereof  at  the  rate  and  from  the  date  last  aforesaid,  toge- 
ther with  sheriffs'  poundage  and  all  legal  charges,  and 
which  said  writ  so  indorsed  was  afterwards,  and  before  the 
return  thereof,  and  before  the  date  and  issuing  of  the  said 
fiat,  and  before  the  defendant  had  any  notice  of  any  act 
of  bankruptcy  by  the  said  J.  S.  V.  and  T.  R.  K.,  or  either 
of  them  committed,  to  wit,  on  the  day  and  year  last  afore- 
said, delivered  to  Wm.  Evans,  Esq.  and  John  Wheelton, 
Esq.,  who  then  and  from  thence  until  and  at  the  time  of 
the  execution  thereof  as  hereafter  mentioned,  were  sheriffs 
of  London,  to  be  by  them  executed  in  due  form  of  law,  by 
virtue  of  which  said  writ  the  said  W.  E.  and  J.  W,,  as  such 
sheriffs,  did  afterwards  and  after  fte  passing  of  the  said 
act  of  Parliament,  and  before  the  date  and  issuing  of  the 
said  fiat,  and  before  the  defendant  or  the  said  sheriffs  had 
any  notice  of  any  act  of  bankruptcy  by  the  said  J.  S.  V. 
and  T.  R.  K.,  or  either  of  them  committed,  to  wit,  on  the 
said  24th  day  of  July,  1840,  seize  and  take  in  execution 
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the  goods  and  chattels  in  the  declaration  mentioned^  the  Exch.  qfPieoi, 
said  goods  and  chattels  then  being  in  the  actual  possession  >  ^  ^ 
of  the  said  J.  S.  V.  and  T.  R.  K.,  for  the  purpose  of  satis-  whitmors 
fying  the  debt^  damages^  and  interest  aforesaid.  And  the  Robertson. 
defendant  further  says^  that  after  the  said  sheriffs  had  so 
seized  and  taken  in  execution  the  said  goods  and  chattels 
in  the  said  declaration  mentioned^  and  whilst  the  debt^ 
damages^  and  interest,  so  recovered  by  the  said  defendant 
as  aforesaid^  remained  wholly  unpaid  and  unsatisfied,  to 
wit,  on  the  22nd  day  of  August,  a.  d.  1840,  by  a  certain 
deed-poll  then  made  by  the  said  W.  E.  and  J.  W.  as  such 
sheriffs  under  their  hands  and  seals  (profert)  the  said  W.  £. 
and  J.  W.,  as  such  sheriffs,  for  and  in  consideration  of 
the  sum  of  iE  1 646  to  them  by  the  defendant  paid,  did  bar- 
gain, sell,  assign,  and  set  over  to  the  said  defendant,  his 
executors,  administrators,  and  assigns,  all  the  said  goods 
and  chattels  in  the  declaration  mentioned,  and  so  by  them, 
the  said  sheriffs,  seised  and  taken  in  execution  as  aforesaid, 
To  have  and  to  hold  the  said  goods  and  chattels  unto  the 
said  defendant,  his  executors,  administrators,  and  assigns, 
as  his  and  their  own  proper  goods  and  chattels  absolutely 
for  ever.  And  the  defendant  further  says,  that  he  did 
afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  23rd  day  of  August  in  the  year  aforesaid,  sell 
the  said  goods  and  chattels,  in  the  said  declaration  men- 
tioned, ^to  one  William  Broome,  as  it  was  lawful  for  him  to 
do  for  the  cause  aforesaid,  which  is  the  said  supposed  con- 
version in  the  said  declaration  mentioned.  And  the  de- 
fendant further  says,  that  the  said  execution  against  the 
said  goods  and  chattels  of  the  said  J.  S.  V.  and  T.  B.  K., 
was  really  and  bon&  fide  executed  and  levied  before  the  date 
and  issuing  of  the  said  fiat,  and  that  at  the  time  of  executing 
and  levying  thereof,  the  defendant  had  not  notice  of  any 
act  of  bankruptcy  committed  by  the  said  J.  S.  V.  and  T.  B.  K., 
or  either  of  them,  prior  to  the  executing  and  levying 
thereof :  and  that  the  said  judgment  was  not  founded  on 
any  warrant  of  attorney  or  cognovit  given  by  the  said  J.  S.  Y. 


466  CA8E8    IN    THE   EXCHEQUER, 

Etch,  of  Pleat,  and  T.  R.  K.,  or  either  of  them,  to  the  defendant,  by 
way  of  fraudulent  preference  to  the  said  defendant.  And 
the  defendant  further  says,  that  the  possession  of  the 
plaintiffs,  in  the  said  declaration  mentioned,  of  the  said 
goods  and  chattels  therein  mentioned,  was  a  possession  by 
relation  to  the  said  act  of  bankruptcy  committed  by  the  said 
J.  S.  y .  and  T.  B.  K.,  before  the  defendant  had  any  notice 
thereof,  and  not  otherwise.  Wherefore  the  defendant  did 
at  the  said  time  when  &c.  in  the  declaration  mentioned, 
convert  and  dispose  of  the  said  goods  and  chattels  to  his 
own  use,  as  it  was  lawful  for  him  to  do  for  the  cause  afore- 
said.    Verification. 

Replication.— That  before  the  said  judgment  in  the  plea 
mentioned  was  recovered  against  the  said  J.  S.  Y.  and 
T.  B.  K.,  by  the  defendant,  to  wit,  on  the  8th  day  of  July, 
A.  D.  1840,  the  said  J.  S.  Y.  and  T.  B.  K.,  respectively 
signed,  sealed,  delivered,  and  executed  a  certain  warrant  of 
attorney,  directed  and  addressed  to  one  William  Brodrick 
and  one  William  Bell,  described  as  attomies  of  Her  Ma- 
jesty's Court  of  Queen's  Bench  at  Westminster,  jointly 
and  severally,  or  to  any  other  attorney  of  the  same  Court, 
and  thereby  desired  and  authorized  them,  the  said  attor- 
nies  above  named,  or  any  one  of  them,  or  any  other 
attorney  of  the  Court  of  Queen's  Bench  aforesaid,  to 
appear  for  them  the  said  T.  R.  K.  and  J.  S.  Y.,  in  the 
said  Court,  and  then  and  there  to  receive  a  declaration 
for  them  in  an  action  of  debt,  at  the  suit  of  Bobert 
Henderson  Bobertson,  the  now  defendant,  for  the  sum 
of  iE5000,  for  money  advanced  to  and  paid  for  the  said 
T.  B.  K.  and  J.  S.  Y.,  and  thereupon  to  confess  the  same 
action,  or  else  to  suffer  a  judgment  by  nil  dicit  or  other- 
wise to  pass  against  them  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  them  of  record  of 
the  said  Court,  for  the  said  sum  of  iE5000,  besides  costs  of 
suit,  as  by  the  said  warrant  of  attorney  remaining  aflUed 
in  the  said  Court  of  Queen's  Bench  at  Westminster,  will 
/ippear.  And  the  plaintiffs  say,  that  the  said  judgment  in 
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the  said  plea  mentioned  was  afterwards,  to  wit,  on  the  Bxeh.  of  Pkat, 
24th  day  of  July,  a.  d.  1840,  suffered,  and  was  by  the  .  ^^^'  ^ 
now  defendant  obtained  and  entered  up  by  nil  dicit  upon  Whitmorb 
and  in  pursuance  of  the  said  warrant  of  attorney,  and  was  Robertson. 
not  a  judgment  on  a  cognovit  actionem  signed  after  declar- 
ation filed  or  deliyered,  nor  a  judgment  in  any  action  com- 
menced adversely,  and  the  said  writ  in  the  said  plea  men- 
tioned was  issued  upon  the  said  judgment  so  suffered,  ob- 
tained, and  entered  on  as  aforesaid.  And  the  plaintiffs 
say,  that  before  executing  or  levying  of  the  said  writ  of 
fieri  facias  in  the  same  plea  mentioned,  and  before  obtain- 
ing and  entering  up  of  the  said  judgment,  to  wit,  on  the 
1st  day  of  July,  a.  d.  1840,  the  said  J.  S.  Y.  and  T.  B.  K. 
committed  an  act  of  bankruptcy,  within  the  true  meaning 
and  intent  of  the  statutes  in  force  concerning  bankrupts. 
And  the  plaintiffs  further  say,  that  afterwards,  and  within 
and  much  less  than  two  calendar  months  of  levying  or  exe- 
cuting of  the  said  execution,  to  wit,  on  the  Ist  day  of 
August,  1840,  before  execution  by  the  said  sheriffs  of  the 
said  assignment  in  the  said  plea  mentioned,  a  fiat  in 
bankruptcy  (dated  within  the  said  space  of  two  calendar 
months,  to  wit,  dated  the  day  and  year  last  aforesaid)  was 
issued  against  the  said  J.  S.  V.  and  T.  B.  K.,  whereupon 
they  were  duly  declared  and  adjudged  to  be  bankrupts ;  as 
by  the  said  fiat  duly  filed  and  entered  of  record  in  the 
Court  of  Bankruptcy,  and  by  adjudication  that  the  said 
J.  S.  v.  and  T.  B.  K.  had  become  bankrupt,  now  also 
remaining  of  record  in  the  said  last-mentioned  Court,  fiilly 
appears,  and  under  which  said  fiat  the  plaintiffs  were  ap- 
pointed assignees  as  aforesaid.  And  the  plaintiffs  say,  that 
after  the  said  J.  S.  Y.  and  T.  B.  K.  had  become  bankrupts 
as  aforesaid,  and  after  the  issuing  of  the  said  fiat,  and 
before  the  execution  by  the  said  sheriffs  of  the  said  deed 
poU  in  the  said  plea  mentioned,  and  before  the  sale  by 
the  defendant  to  the  said  William  Broome  of  the  said 
goods  and  chattels  in  the  said  plea  also  mentioned,  to  wit^ 
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Eieeh.  of  Pleat,  on  the  1st  day  of  August,  1840,  the  defendant  had  notice: 
'   ^     of  the  said  bankruptcy,  and  of  the  issuing  of  the  said  fiat : 
Wbitmore     and  thus  the  plaintiflfs  say,  that  they  the  plaintiffs,  at  the 
Robertson,     said  time  in  the  declaration  in  that  behalf  mentioned,  were 
possessed  of  the  said  goods  and  chattels  in  the  declaration 
mentioned,  as  of  the  property  of  the  plaintiffs  as  such  as- 
signees as  aforesaid,  in  manner  and*  form  as  is  in  the 
declaration  alleged,  and  that  the  defendant  did  convert 
and  dispose  of  the  same  to  his  own  use,  in  manner  and 
form  as  in  the  said  declaration  alleged.     Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument : — 

One  of  the  matters  of  law  intended  to  be  argued  is,  that 
the  defendant  having  levied  his  execution  before  the  date 
and  issuing  of  the  fiat,  and  before  he  had  any  notice  of  an 
act  of  bankruptcy  committed  by  the  bankrupts,  or  either 
of  them,  was  entitled  to  the  goods  and  chattels  in  the 
declaration  mentioned,  as  against  the  plaintiffs. 

The  plaintiffs  will  contend,  that  the  circumstances  ap- 
pearing on  the  pleadings  do  not  justify  the  seizure,  and 
sale,  and  subsequent  conversion  by  the  defendant  admitted 
on  the  3rd  plea :  that  if  the  seizure  was  protected  by  the 
2  &  8  Vict.  c.  29,  or  otherwise,  yet  that  the  fiat,  which 
issued  before  the  sale  of  the  goods,  operated  as  a  statutory 
supersedeas  to  the  execution,  which  was  founded  on  a  judg- 
ment on  a  warrant  of  attorney,  which  was  invalid  by  reason 
of  the  6  Geo.  4,  c.  16,  s.  108 ;  that  the  defendant  had  then 
no  longer  a  right  to  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors  of  the  bankrupts. 

Bayley,  in  support  of  the  demurrer. — The  question  in 
this  case  is,  whether  so  much  of  the  108th  section  of  the 
Bankrupt  Act  (6  Geo.  4,  c.  16)  as  is  not  re-enacted  by  the 
Stat.  2  &  8  Vict.  c.  29,  is  not  repealed  by  it.  [Erie.— The 
plaintiffs  contend  that  the  108th  section  is  not  affected  by 
the  latter  statute,  except  where  they  directly  conflict. 
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Parke,  B. — Surely  that  statute  repeals  all  those  enactments,  E*ek,  qfPka*, 
as  to  cases  where  warrants  of  attorney  are  given,  except  in 
cases  of  fraudulent  preference?]  By  the  81st  section  of 
6  Geo.  4,  c.  16,  it  is  enacted,  "  that  all  conveyances  by, 
and  all  contracts  and  other  dealings  and  transactions  by 
and  with  any  bankrupt,  bona  fide  made  and  entered  into 
more  than  two  calendar  months  before  the  date  and  issu- 
ing of  the  commission  against  him,  and  all  executions  and 
attachments  against  the  lands  and  tenements,  or  goods 
and  chattels  of  such  bankrupt,  bona  fide  executed  or  levied 
more  than  two  calendar  months  before  the  issuing  of  such 
commission,  shall  be  valid,  notwithstanding  any  prior  act 
of  bankruptcy  by  him  committed/'  Under  that  section^ 
executions  under  judgments,  however  obtained,  if  executed 
more  than  two  months  before  the  issuing  of  the  commis- 
sion, are  protected.  Then  comes  the  108th  section,  which 
enacts,  ''  that  no  creditor  having  security  for  his  debt,  or 
having  made  any  attachment  in  London,  or  any  other 
place,  by  virtue  of  any  custom  there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  shall  receive  upon  any  such  secu- 
rity or  attachment  more  than  a  rateable  part  of  such  debt, 
except  in  respect  of  any  execution  or  extent  served  and 
levied  by  seizure  upon,  or  any  mortgage  of  or  hen  upon 
any  part  of  the  property  of  such  bankrupt,  before  the 
bankruptcy :  Provided,  that  no  creditor,  though  for  a  valu- 
able consideration,  who  shall  sue  out  execution  upon  any 
judgment  obtained  by  default,  confession,  or  nil  dicit,  shall 
avail  himself  of  such  execution  to  the  prejudice  of  other 
fair  creditors,  but  shall  be  paid  rateably  with  such  credi- 
tors.'' That  provision  is  not  confined  to  any  period  of 
time.  At  one  time  it  was  contended,  that  a  judgment  by 
nil  dicit  might  be  superseded  at  any  period  of  time; 
but  that  question  was  set  at  rest,  and  the  contrary  was 
determined,  by  Godson  v.  Sanctuary  (a).  [Parke,  B. — 
Under  the  6  Gteo.  4,  c.  16,  s.  108,  if  the  goods  were 

(a)  4  B.  &  Ad.  255 ;  1  Nev.  &  M.  52. 
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Esch,qfPieaM,  actually  sold  before  the  bankruptcy  took  place,  tben 

V    ^      .     the  execution  was  protected.    Then  the  stat.  1  Will.  4, 

Whitmorb     c.  7,  8.  7,  took  away  the  operation  of  the  proyiso  in  the 

Robertson.     108th  section  of  the  Bankrupt  Act,  as  to  judgments  in 

actions  commenced  adyersely ;  and  then  came  the  last  stat. 

2  &  3  Vict.  c.  29,  which,  it  seems  to  me,  has  taken  away 

all  distinction.] — He  was  then  stopped  by  the  Court. 

Erie,  contra. — ^These  statutes  haye  been  treated  as  if  they 
were  in  pari  materii;  but  they  are  for  totally  different 
purposes.  If  it  were  to  be  so  held,  the  effect  of  the  stat. 
2  &  3  Vict.  c.  29,  would  be  to  enable  eyery  fraudulent  cre- 
ditor to  take  away  the  bankrupt's  goods  by  obtaining  a 
fraudulent  preference.  The  purposes  of  the  two  sections, 
the  81st  and  108th,  are  totally  different;  they  are  reme- 
dies against  distinct  eyils.  The  language  of  the  Judges, 
in  Godson  y.  Sanctuary,  to  the  effect  that  the  proyiso  in 
the  108th  section  and  the  81st  section  are  to  be  ^onstrued 
together,  was  founded  in  mistake,  and  cannot  be  supported. 
Formerly,  all  contracts  with  persons  who  might  happen  to 
haye  dealings  with  any  person  who  afterwards  became 
bankrupt,  in  the  intermediate  time  between  an  act  of 
bankruptcy  and  the  fiat,  were  yoid  by  relation  back  to  the 
act  of  bankruptcy.  That  was  found  to  occasion  great  in- 
justice, and  the  81st  section  was  passed  to  remedy  that 
eyil  in  some  degree,  by  limiting  the  period  of  such  relation 
to  two  months ; — ^that  is  the  only  eyil  intended  to  be  affected 
by  it;  and  it  is  only  such  transactions  as  by  relation  to  a 
prior  act  of  bankruptcy  would  haye  been  inyalid,  that  are 
within  its  operation.  The  words  "  shall  be  yalid,  notwith- 
standing any  prior  act  of  bankruptcy,'^  [in  that  section, 
ought  to  be  read,  "  shall  be  as  yalid  as  they  would  haye  been 
in  case  no  prior  act  of  bankruptcy  had  taken  place.''  The 
2  &  8  Vict.  c.  29,  is  merely  in  furtherance  of  that  enactment. 
It  was  neyer  intended  to  operate  as  a  repeal  of  the  108th 
section ;  that  is  clear  from  the  preamble,  reciting  the  82nd 
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section  only.  The  stat.  2  &  8  Vict.  c.  29,  does  not  give  EmH.  of  PUas, 
an  absolute  unqualified  validity;  it  renders  the  execution 
valid  notwithstanding  the  act  of  bankruptcy ;  but  it  does 
cure  any  objection  to  it  upon  other  grounds.  The  108th  Robbbtsok. 
section  was  passed  alio  intuitu.  The  object  of  the  Bank- 
rupt Act  was  to  obtain  a  rateable  distribution  amongst 
the  creditors,  and  that  of  the  108th  section  was  to  prevent 
persons  having  latent  securities  from  enforcing  them  in 
cases  of  bankruptcy.  It  comes  in  the  nature  of  a  proviso 
upon  an  exception,  but  it  may  be  read  as  an  express  and 
absolute  enactment.  Latent  securities  were  the  objects 
against  which  that  enactment  was  aimed,  and  it  had  no 
relation  to  the  time  of  the  fiat.  [Parke,  B. — It  means, 
if  an  act  of  bankruptcy  does  not  intervene  before  the 
execution  is  complete  by  sale.  Alderson,  B. — ^Is  there  no 
limitation  as  to  time,  then  ?]  The  limitation  is,  so  long 
as  the  goods  remain  in  the  hands  of  the  sheriff.  The  act 
is  confined  to  creditors  having  security.  JVymer  v.  Kem- 
ble  (a).  As  far  as  the  validity  of  an  execution  is  affected 
by  a  prior  act  of  bankruptcy,  the  81st  section  applies,  but 
the  108th  section  has  no  reference  to  a  prior  act  of  bank- 
ruptcy.  The  enactments  in  the  Insolvent  Debtors'  Act 
are  in  pari  materii,  and  in  those  cases  where  the  goods 
are  in  the  hands  of  the  sheriff  at  the  time  of  the  imprison- 
ment, he  is  bound  to  hand  them  over  to  the  assignees : 
and  if  he  does  not,  there  is  no  doubt  the  assignees  may 
maintain  an  action.  The  only  authority  to  the  contrary 
is  Godson  v.  Sancttuxry,  and  there  Parke,  J.,  in  the  course 
of  the  argument,  throws  out  an  observation  favourable  to 
the  view  now  contended  for.  He  says — *^  Does  not  the 
proviso  in  section  108  prevent  the  plaintiff  from  receiving 
more  than  a  rateable  part  of  his  debt  ?  '*  For  these  reasons, 
it  is  submitted  that  the  plaintiffs  are  entitled  to  recover. 

Bayley,  in  reply. — ^The  clear  words  of  the  enacting  clause, 

(a)  6  B.  &  Cr.  479;  9  D.  &  R.  511. 
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Ejcch.  of  Pleas,  in  the  act  of  the  2  &  3  Vict.  c.  29,  are  not  to  be  so  limited 
'  ^  as  has  been  contended  for.  It  is  said,  that  the  preamble 
Whitmore  of  that  statute  recites  only  the  82nd  section,  and  therefore 
Robertson,  that  its  operation  is  to  be  limited  to  that  section,  or,  at  all 
events,  only  to  extend  its  provisions  to  the  81st.  But  there 
are  many  cases  where  it  has  been  held,  that  the  construc- 
tion of  an  act  is  not  to  be  limited  by  its  title  or  preamble. 
In  Bacon's  Abr.  Statute  (L.  2),  it  is  said,  "  It  is  in  general 
true,  that  the  preamble  of  a  statute  is  a  key  to  open  the 
minds  of  the  makers,  as  to  the  mischiefs  which  are  in- 
tended to  be  remedied  by  the  statute.  But  this  rule  must 
not  be  carried  so  far  as  to  restrain  the  general  words  of  an 
enacting  clause  by  the  particular  words  of  the  preamble ; 
and  the  preamble  of  a  statute  is  no  more  than  a  recital  of 
some  inconveniences,  which  does  not  exclude  any  other, 
for  which  a  remedy  is  given  by  the  enacting  part  of  the 
statute.''  In  Doe  dem.  Bywater  v.  Brandling  (a).  Lord 
Tenterden  says,  "  In  construing  acts  of  Parliament,  we  are 
to  look  not  only  at  the  language  of  the  preamble  of  any 
particular  clause,  but  at  the  language  of  the  whole  act ; 
and  if  we  find  in  the  preamble,  or  in  any  particular  clause, 
an  expression  not  so  large  and  extensive  in  its  import  as 
those  used  in  other  parts  (^  the  act,  and  upon  a  view  of 
the  whole  act,  we  can  collect  from  the  more  large  and  ex- 
tensive expression  used  in  other  parts,  the  real  intention 
of  the  legislature,  it  is  our  duty  to  give  effect  to  the  larger 
expressions,  notwithstanding  the  phrases  of  less  extensive 
import  in  the  preamble,  or  in  any  particular  clause.''  And 
in  Cupeman  v.  Gallant  {b),  hor A  Hardtricke  says,  '^I  can  by 
no  means  allow  of  the  notion,  that  the  preamble  shall 
restrain  the  operation  of  the  enacting  clause;  and  that, 
because  the  preamble  is  too  narrow  or  defective,  therefore 
the  enacting  clause,  which  has  general  words,  shall  be 
restrained  from  its  full  latitude,  and  from  doing  that  good 

(a)  7  B.  &  Gr.  66(k  (*)  1  P.  Wma.  320. 
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which  the  words  would  otherwise  and  of  themselves  im-  BxcK  of  Pieu$, 
port;  which  (with  some  heat,  his  Lordship  said),  was  a 
ridiculous  notion/' 

In  passing  the  stat.  1  Will.  4,  c.  7,  the  legislature  felt 
that  the  108th  section  had  been  too  stringent,  and  therefore 
relaxed  it.  The  7th  section,  after  reciting  the  6  Oeo.  4,  c.  16, 
s.  108,  says,  "  that  by  reason  of  such  provision,  plaintiffs 
have  been  and  may  be  deterred  from  accepting  a  cognovit 
actionem,  with  stay  of  execution,  whereby  the  expense  of 
further  proceedings  in  such  action  might  have  been  and 
may  be  saved  or  diminished :''  and  then  enacts,  that  no 
judgment  signed  or  execution  issued  on  a  cognovit  signed 
after  declaration  filed  or  delivered,  or  judgment  by  default, 
confession,  or  nil  dicit,  in  any  action  commenced  adversely, 
should  be  deemed  to  be  within  the  108th  section.  That 
clause,  however,  has  been  held  to  extend  only  to  cognovits, 
and  not  to  warrants  of  attorney :  Crossfield  v.  Stanley  {a). 
The  legislature,  in  passing  the  stat.  2  &  3  Vict.  c.  29,  had 
the  108th  section  in  view,  and  intended  still  further  to  relax 
it.  They  intended  to  protect  all  executions  levied  before 
the  fiat,  unless  they  were  obtained  by  way  of  fraudulent 
preference.  The  only  proviso  in  the  act  2  &  8  Vict.  c.  29, 
is  that  relating  to  fraudulent  preference,  and  that  proviso 
is  a  sufficient  answer  to  the  objection  as  to  the  too  great 
facility  of  obtaining  executions  from  persons  in  embar 
rassed  circumstances. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  in  Michael- 
mas Term  by 

Parke,  B. — ^The  question  raised  by  the  pleadings  in  this 
case,  is  one  of  considerable  importance.  It  is  this — ^whe- 
ther the  late  statute  2  &  3  Vict.  c.  29,  in  the  case  of  fiats 

(a)  4  B.  &  Adol.  87 ;  1  Nev.  &  M.  668. 
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Exeh.  of  Pleas,  subsequent  to  it^  has  the  effect  of  reudering  valid  the  eie- 
'  ^  cution  of  a  fieri  facias^  on  a  judgment  on  a  warrant  of 
Writmorb  attorney,  so  as  to  entitle  the  plaintiff  to  the  benefit  of  it 
Robertson,  against  the  assignees,  such  execution  having  been  executed 
hj  seizure  after  a  secret  act  of  bankruptcy,  but  not  com* 
pleted  by  the  sale  of  the  effects  seized,  before  the  issuing 
of  the  fiat;  and  the  warrant  of  attorney  not  having  been 
given  by  way  of  firaudulent  preference.  The  question  de- 
pends upon  the  true  construction  of  the  act.  It  is  intituled, 
"  For  the  better  Protection  of  Parties  dealing  with  Persons 
liable  to  the  Bankrupt  Laws,''  and  after  reciting  one  sec- 
tion, the  82nd,  of  6  Geo.  4,  c.  16,  and  one,  the  12th,  of  the 
2  Vict.  c.  11,  and  also  the  expediency  of  giving  further 
protection  to  persons  dealing  with  bankrupts  before  the 
fiat,  proceeds  to  enact,  "  That  all  contracts,  dealings,  and 
transactions  by  and  with  any  bankrupt,  really  and  bon& 
fide  made  and  entered  into  before  the  date  and  issuing  of 
the  fiat  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and  chattels  of 
such  bankrupt,  bon4  fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed,  provided  the  person  or  persdna 
so  dealing  with  such  bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution  or  attachment  shall  have 
issued,  had  not  at  the  time  of  such  contract,  dealing,  or 
transaction,  or  at  the  time  of  executing  or  levying  such 
execution  or  attachment,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed;  provided  also,  that  nothing 
herein  contaihed  shall  be  deemed  or  taken  to  give 
validity  to  any  payment  made  by  any  bankrupt,  being 
a  fraudulent  preference  of  any  creditor  or  creditors 
of  such  bankrupt,  or  to  any  execution  founded  on  a 
judgment  on  a  warrant  of  attorney  or  cognovit  given  by 
any  bankrupt,  by  way  of  such  fraudulent  preference.'' 
According  to   the   ordinary  meaning  of   the  language 
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used  in  this  enactment,  it  is  clear,  that  all  executions.  Eceeh.qfPinu, 
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irhether    on   judgments  on  warrants    of   attorney  and  '  . 

confessions  or  not,  are  rendered  valid  to  some  extent,  if  Whitmorb 
bon&  fide  executed  or  levied  (and  seizure  would  be  a  sufGl-  Robvhtsoit. 
cient  execution)  before  the  date  of  the  fiat,  provided  the 
plaintiff  has  no  notice  of  the  prior  act  of  bankruptcy;  it 
seems  also  clear,  that  these  executions  are  not  made  valid 
for  all  purposes,  so  as  to  entitle  the  respective  plaintiffs,  at 
all  events,  to  the  benefit  of  them,  but  only  so  far  as  they 
would  be  defeated  by  an  act  of  bankruptcy  prior  to  the 
execution,  that  is,  the  seizure ;  for  all  that  is  done  is  to 
make  them  valid,  "  notwithstanding  a  prior  act  of  bank- 
ruptcy/' They  are,  therefore,  placed  in  the  same  situa- 
tion as  if  no  such  prior  act  of  bankruptcy  had  occurred, 
and  in  the  case  of  executions  other  than  on  a  warrant  of 
attorney  or  cognovit,  without  adverse  suit,  the  effect  of  this 
enactment  would  be  to  entitle  the  plaintiff  to  the  firuits  of 
them,  for  he  could  be  deprived  of  them  only  by  reason  of 
such  act  of  bankruptcy.  But  an  execution  on  such  war- 
rant of  attorney  or  cognovit  stands  on  a  different  footing, 
and  would  have  been  defeated,  not  only  by  a  prior  act  of 
bankruptcy,  but  by  one  intervening  between  the  seizure 
and  the  sale,  by  virtue  of  6  Geo.  4,  c.  16,  s.  108 ;  the  con- 
struction put  upon  that  section  by  several  cases  having 
been,  that  if  the  plaintiff  was  a  creditor  of  the  bankrupt  at 
the  time  of  the  act  of  bankruptcy,  he  had  no  priority,  and 
he  was  such  creditor  of  the  bankrupt,  until,  by  the  actual 
sale  of  the  goods,  the  sheriff  became  liable  to  him  for  the  pro- 
ceeds of  the  sale;  and  the  established  distinction,  before  the 
recent  act,  between  executions  on  a  judgment  on  a  verdict, 
and  on  a  judgment  on  a  warrant  of  attorney,  or  by  confes- 
sion, was,  that  the  plaintiff  acquired  a  title  against  the 
assignees  by  seizure  only  in  the  former  case ;  in  the  latter 
by  seizure  and  sale  before  the  act  of  bankruptcy.  So 
far,  then,  as  an  execution  on  a  warrant  of  attorney  would 
have  been  invalidated  by  an  act  of  bankruptcy  before  the 
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Sjeek.qfPieM,  seizure^  the  statute  affords  a  protection;  but  as  the  fiat 
^^  .  itself  issued  in  this  case  before  a  sale,  the  execution  there- 
by absolutely  became  inoperative^  and  for  that  the  statute 
appears  to  us  to  have  provided  no  remedy.  The  effect  of 
this  provision  seems  to  be^  in  the  case  of  bona  fide  contracts^ 
and  dealings,  and  executions,  to  do  away  with  the  relation 
to  the  act  of  bankruptcy,  and  substitute  the  issuing  of  the 
fiat  for  the  act  of  bankruptcy,  as  the  time  at  which  the  right 
of  the  assignees  is  to  accrue.  This,  we  think,  is  the  fiEur 
construction  of  the  words  of  this  enactment ;  and  it  is  some 
confirmation  of  this  view  of  the  case,  that  there  is  not  only 
no  express  repeal  of  the  latter  part  of  the  108th  section  of 
the  6  Geo.  4,  but  not  any  recital  of  it  as  a  provision  which 
is  to  be  qualified  or  altered  by  the  act.  The  concluding 
proviso,  that  nothing  in  the  act  should  be  deemed  to  give 
validity  to  executions  on  warrants  of  attorney  or  cognovits, 
by  way  of  fraudulent  preference,  does  not  warrant  the 
inference,  that  the  legislature  meant  to  render  valid  all 
executions  on  such  instruments,  when  not  given  by  way  of 
fraudulent  preference;  that  enactment,  introduced  per-* 
haps  from  superabundant  and  unnecessary  caution,  would 
have  an  operation,  by  depriving  of  the  benefit  of  the  act 
all  executions  on  warrants  of  attorney  or  cognovits  ^otftfu- 
lenily  given,  even  though  the  execution  may  have  been 
complete  by  sale  as  well  as  seizure,  before  the  date  of  the 
fiat.  We  are  of  opinion,  therefore,  though  we  have  enter- 
tained considerable  doubt  on  the  question,  that  the  exe- 
cution in  this  case  was  defeated  by  the  fiat.  There  is 
another  point  of  view  in  which  the  subject  may  be  con- 
sidered, but  which  leads  to  the  same  result.  It  may  be, 
that  the  term  "  executed  or  levied,"  in  the  statute  of  Vic- 
toria, may  be  taken  in  conjunction  with  the  6  Geo.  4,  c.  16, 
s.  108,  to  have  different  meanings,  as  applied  to  one  de- 
scription of  execution  or  the  other;  it  may  mean,  with 
respect  to  execution  on  judgment  after  a  verdict,  an  exe- 
cution by  seizure  only :  with  regard  to  those  on  judgments 
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on  irarrantfl  of  attorney^  an  execution  by  seizure  and  sale.  s»ck.  qfPieoM, 
If  this  be  the  construction  of  the  ckuse  in  question^  the  > 

aasipiees  are  still  entitled^  for  this  execution  was  not  exe-     whitmorb 

Vm 

cuted  by  seizure  and  aak,  before  the  issuing  of  the  fiat.     Robbrtson. 
We  are  of  opinion^  therefore,  that  the  assignees  are  enti- 
tled, and  our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


Jackson,  (Assignee  of  the  Sheriff  of  Warwick,)  v, 

Hanson  and  Others. 

DMay  22. 
EBT  on  a  replevin  bond.    The  declaration  stated,  that  The  condition 
theretofore,  to  wit,  on  the  1st  June,  1840,  the  plaintiff  ^nl^^t^^- 
distrained  the  goods  and  chattels  of  the  defendant,  John  J^i^JjJJJ^^^^ff^rt 
Hanson,  for  a  certain  sum,  then  due  to  the  said  plain-  meamthepro- 

Mcutinff  it  to  ft 

tiff  for  rent:  and  the  said  goods  and  chattels  being  so  notaniucceitfui 
distrained,  the  said  defendant  John  Hanson,  afterwards,  ^™a*deciara- 
and  within  the  space  of  five  days  then  next  ensuing,  to  tSon  in  an  action 
wit,   on  the  8rd  day  of  June,  1840,  made  his  plaint  to  bond,  the 
Dempster  Heming,  Esq.,  then  being  sheriff  for  the  county  wu,  thaTthe^ 
of  Warwick,  out  of  the  County  Court  of  the  said  she-  ^o^Swr'^t 
riff,   of  the  taking  and  unjustly  detaining  of  the    said  Jh*  next  County 
goods  and  chattels  of  the  said  defendant  John  Hanson,  and  there  pro- 
by  the  plaintiff,   and  then    and  there  prayed  the  said  wiUi  effect'^ 
sheriff  that  the  said  goods  and  chattels  might  be  forth-  ^eidi^I;,*^^'^*^ 
with  replevied,  and  delivered  to  the  said  defendant  John  ^eii  auigned, 
Hanson;   thereupon  the  said  Dempster  Heming,  Esq.,  ent therewith 
so  being  sheriff  of  the  said  county  of  Warwick,  accord-  ^hthav"e' 
ing  to  the  form  of  the  statute  in  such  case  made  and  )?•*"  *^P*°  '^ 

^  ,  the  next  County 

provided,  did  take  troia  the  said  defendant  John   Han-  Court,  and  be 
son,  and  from  the  said  other  defendants,  George  Mar-      ^emS/e^fhat 
shall  and  Samuel  White,  as  two  responsible  sureties,   a  l^aThweP*"*" 

u«uaUy  inserted 
in  the  conditioni  of  replevin  bondi|  are  not  proper. 

VOL.  VIII.  II  M,  W. 
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Exeh.  of  Pietu,  bond  in  double  the  value  of  the  said  goods  and  chattels  so 
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distrained  as  aforesaid^  (the  value  of  the  said  goods  and 
chattels  having  been,  on  that  occasion^  first  ascertained  by 
the  oath  of  a  credible  witness,  duly  sworn,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided). 
And  the  said  defendant  John  Hanson,  and  the  said  de- 
fendants George  Marshall  and  Samuel  White,  on  the 
said  8rd  day  of  June,  1840,  by  their  certain  writing 
obligatory  sealed,  &c.,  (profert),  did  jointly  and  seve- 
rally acknowledge  themselves  to  be  held  and  firmly  bound 
to  the  said  Dempster  Homing,  Esq.,  so  being  sheriff  of  the 
said  county  of  Warwick,  in  the  sura  of  28/.,  above  de- 
manded, to  be  paid  to  the  said  sheriff,  with  a  condition 
thereunder  written,  that  if  the  said  defendant,  John  Han- 
son, should  appear  at  the  then  next  County  Court  to  be 
holden  at  Warwick,  in  and  for  the  county  of  Warwick,  and 
then  and  there  should  prosecute  his  suit  with  effect  against 
the  said  plaintiff,  Joseph  Jackson,  for  the  taking  and 
withholding  of  the  said  goods  and  chattels  (mentioned  in 
an  inventory  unto  the  said  condition  annexed,  being  the 
said  goods  and  chattels  first  above  mentioned),  and  should 
make  return  thereof,  if  return  thereof  should  be  adjudged 
by  law,  and  the  said  sheriff,  his  heirs,  executors^  administra- 
tors, and  assigns,  should  acquit^  discharge,  and  save  harm- 
less, against  our  Sovereign  Lady  the  Queen,  and  the  said 
plaintiff,  Joseph  Jackson^  of,  from,  and  against,  all  and  every 
thing  and  things  concerning  the  premises ;  then  the  said 
obligation  was  to  be  void,  or  otherwise  to  be  and  remain  in 
full  force  and  virtue :  and  thereupon  the  said  sheriff,  to 
wit^  afterwards,  on  the  said  3rd  day  of  June,  1840,  at  the 
prayer  of  the  said  defendant  John  Hanson,  replevied, 
and  made  deliverance  of  the  said  goods  and  chattels  to  the 
said  John  Hanson,  according  to  the  duty  of  his  said  office. 
And  although  afterwards,  to  wit,  on  the  24th  day  of  June^ 
1840,  the  County  Court  of  the  said  sheriff  of  the  said 
county  of  Warwick,  was  duly  holden  at  Warwick  afore- 
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said,  in  and  for  the  said  county,  before  £dward  Hyde  ^^/i.  o/  PUu9, 
Clarke,  William  Thompson,  Charles  Lamb,  and  Theophilns 
Taylor,  suitors  of  the  said  Court,  the  same  being  the  next 
County  Court  of  the  said  county  of  Warwick,  after  the 
making  of  the  said  writing  obligatory  as  aforesaid;  yet 
the  defendant  John  Hanson  did  not  appear  at  the  said 
County  Court  so  holden  next  after  the  making  of  the  said 
writing  obligatory  as  aforesaid,  and  then  and  there  pro- 
secute his  said  action  with  effect  against  the  said  plaintiff, 
according  to  the  form  and  effect  of  the  said  condition, 
but  wholly  omitted  and  neglected  so  to  do,  whereby  the 
said  writing  obligatory  became  forfeited  to  the  said  Demp- 
ster Heming,  Esq.,  so  being  sheriff  of  the  said  county  of 
Warwick  as  aforesaid ;  and  the  same  being  so  forfeited, 
the  said  sheriff  afterwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  19th  day  of  August,  1840,  to  wit,  at 
the  request  and  costs  of  the  said  plaintiff,  by  an  indorse- 
ment on  the  said  writing  obligatory,  duly  assigned  the  said 
writing  obligatory  to  the  said  plaintiff,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  as  by 
the  same  assignment  indorsed  on  the  same  writing  obliga- 
tory as  aforesaid,  and  to  the  said  Court  of  our  Lady  the 
Queen  before  the  said  barons  now  here  shewn,  the  date 
whereof  is  the  day  and  year  last  aforesaid,  may  fully 
appear.  By  means  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued  to 
the  said  plaintiff,  as  assignee  of  the  said  Dempster  Heming, 
Esq.,  so  being  sheriff  of  the  said  county  of  Warwick  as 
aforesaid,  to  demand  from  the  defendants  the  said  sum  of 
28/. ;  yet  the  defendants,  though  often  required  so  to  do, 
have  not,  nor  hath  any  of  them,  as  yet  paid  the  said  sum 
of  28/.  or  any  part  thereof,  to  the  said  Dempster  Heming, 
before  the  said  assignment,  or  to  the  said  Dempster 
Heming,  or  the  plaintiff  assignee  as  aforesaid,  or  either  of 
them,  since  the  said  assignment,  but  have  hitherto  wholly 
neglected  and  refused  so  to  do,  and  still  do  neglect  and 
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Exeh.  of  PUas,  refuso  to  paj  the  same,  or  any  part  thereof,  to  the  said 
^  '   '     plaintiff  as  assignee  as  aforesaid. 
Jackbom  Special  demurrer,  assigning  for  causes,  that  it  does  not 

Hanson.  appear  by  the  declaration,  nor  by  the  breach  assigned 
therein,  that  the  said  John  Hanson  did  not  appear  at  the 
said  County  Court ;  and  that  it  does  not  appear  by  the  de- 
claration, nor  by  the  breach  assigned  therein,  that  the  said 
John  Hanson  hath  not  prosecuted  his  said  action  with 
effect. — Joinder  in  demurrer. 

The  points  marked  for  argument  on  the  part  of  the 
defendant  were,  the  point  of  law  stated  in  the  special 
causes;  also  that  the  condition  of  the  bond  is  not  ac- 
cording to  the  statute  11  Geo.  2,  c.  19,  s.  23,  and  there- 
fore the  bond  is  not  assignable;  also  that  the  assignee 
cannot  take  advantage  of  such  a  breach  as  that  assigned  in 
the  declaration. — ^The  case  was  argued  in  Easter  Term  by 

Gray,  in  support  of  the  demurrer. — A  replevin  bond 
is  assignable  by  virtue  of  the  stat.  11  Oteo.  2,  c.  19,  s.  23, 
by  which  it  is  enacted,  that  '^  all  sheriffs  and  other  officers 
having  authority  to  grant  replevins,  may  and  shall,  on  every 
replevin  of  a  distress  for  rent,  take  in  their  own  names, 
from  the  plaintiff  and  two  responsible  persons  as  sureties, 
a  bond  in  double  the  value  of  the  goods  distrained,  (such 
value  to  be  ascertained  by  the  oath  of  one  or  more  credible 
witness  or  witnesses,  not  interested  in  the  goods  or  dis- 
tress, which  oath  the  person  granting  such  replevin  is 
hereby  authorized  and  required  to  administer),  and  con- 
ditioned for  prosecuting  the  suit  with  effect  and  without 
delay,  and  for  duly  returning  the  goods  and  chattels  dis- 
trained in  case  a  return  shall  be  awarded,  before  any 
deliverance  be  made  of  the  distress ;  and  that  such  sheriff, 
or  other  ofScer  as  aforesaid,  taking  any  such  bond,  shall, 
at  the  request  and  costs  of  the  avowant,  or  person  making 
conuzance,  assign  such  bond  to  the  avowant,  or  per- 
son aforesaid,  by  indorsing  the  same,   and  attesting  it 
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under  his  hand  and  seal^  in  the  presence  of  two  or  more  Bxek.  of  puat, 
credible  witnesses,  which  may  be  done  without  any  stamp, 
provided  the  assignment  so  indorsed  be  duly  stamped 
before  any  action  brought  thereupon;  and  if  the  bond  so 
taken  and  assigned  be  forfeited,  the  avowant  or  person 
making  conuzance  may  bring  an  action  and  recover 
thereupon  in  his  own  name ;  and  the  Court  where  such 
action  shall  be  brought  may,  by  a  rule  of  the  same  Court, 
give  such  relief  to  the  parties  upon  such  bond  as  may 
be  agreeable  to  justice  and  reason;  and  such  rule  shall 
have  the  nature  and  effect  of  a  defeazance  to  such  bond/' 
That  section  requires  that  the  bond  shall  contain  three 
conditions :  to  prosecute  with  effect,  to  prosecute  without 
delay,  and  to  return  the  distress  if  a  return  shall  be  award- 
ed ;  and  it  cannot  be  contended  that  this  bond  is  assign- 
able, unless  it  contain  some  one  of  those  conditions.  It 
has  been  decided  that  a  condition  not  within  the  statute 
does  not  prevent  the  bond  from  being  assignable,  where  it 
contains  a  condition  which  is  within  the  statute ;  but  it  has 
never  been  held  that  an  assignee  of  a  replevin  bond  can 
assign  a  breach  of  a  condition  not  within  the  statute. 
The  bond  here  declared  on  contains  none  of  the  condi- 
tions required  by  the  statute.  The  condition  is,  that  "  the 
said  defendant  John  Hanson  shall  appear  at  the  then  next 
county  court  to  be  holden  in  and  for  the  county  of  Warwick* 
and  then  and  there  shall  prosecute  his  suit  with  effect 
against  the  said  plaintiff,  &;c.''  Now  it  is  contended  that  the 
words  "prosecute  the  suit  with  effect"  have  reference  to  the 
termination  of  the  suit,  and  that  only,  and  that  there  can 
be  no  prosecution  with  effect  until  the  suit  is  determined ; 
and  such  prosecution  with  effect  is,  by  the  terms  of  this 
condition,  to  be  then  and  there,  viz.  at  the  then  next  county 
court:  so  that  this  bond  is  forfeited  unless  the  suit  is 
brought  to  a  termination  at  the  first  county  court,  and  this 
the  statute  never  contemplated.  The  Statute  of  Westmin- 
ster 2,  18  Edw.  1,  c.  2,  requires  the  sheriff,  besides  taking 
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Rxck,  of  Plena,  pledges  de  prosequendo,  to  take  pledges  de  retorno  habendo : 
the  pledges  to  prosecute  existed  at  common  law,  Co.  Litt. 
145.  b,  and  were  not  first  introduced  by  the  Statute  of 
Westminster :  that  statute  introduced  only  the  pledges  pro 
retomo  habendo.  At  common  law,  the  pledges  to  prose- 
cute incurred  no  responsibility  until  the  suit  was  termi- 
nated by  a  judgment  against  the  plaintiff;  Mansfield  v.  Rich- 
man  (a).  In  that  case  there  was  a  demurrer  to  the  declara- 
tion, on  the  ground  that  no  pledges  were  on  the  writ  or  men- 
tioned in  the  declaration,  and  it  was  held,  per  totam  curiam, 
that  ^'  he  may  enter  pledges  at  any  time  before  judgment, 
because  pledges  are  not  liable  before  judgment,  and  not 
then  if  it  be  for  the  plaintiff,  and  Baim^  Serjt.,  said  it 
had  been  so  determined  before;  Cro.  Car.  91,  92 ;  Hutton, 
92;  Hobart,  93.'^  There  is  no  instance,  after  the  Statute  of 
Westminster  2,  of  their  being  made  liable  until  the  termi- 
nation of  the  suit,  and  that  that  statute  only  introduced 
the  pledges  de  retomo  habendo,  is  further  shewn  by  the 
fact,  that  the  pledges  de  prosequendo  and  pledges  pro  retomo 
habendo  appear  to  have  been  in  some  instances  different 
persons:  Co.  Ent.  637;  Dalton,  434.  There  were  two 
ways  in  which  the  sheriff  acted  after  the  Statute  of  West- 
minster 2 ;  sometimes  the  pledges  entered  into  a  recog- 
nisance, of  which  the  case  in  Co.  Ent.  is  an  example ;  and 
sometimes  the  sheriff  took  a  bond,  which  was  held  to  be 
legal  in  Blackett  v.  Crissop  {b).  The  form  of  that  bond 
seems  to  have  been  continued  in  many  cases  after  the 
statute  of  11  Geo.  2,  c.  19,  the  words  ''without  delay'* 
being  added.  In  the  bond  used  before  that  statute  the 
words  always  were  ''  to  prosecute  with  effect ;"  which  shews 
that  it  was  only  the  common  law  liability  of  the  pledges  to 
prosecute,  introduced  by  the  statute  into  the  bond.  There 
is  no  instance  of  a  breach  of  this  condition  until  the  suit 
terminated ;  all  which  shews,  that  the  meaning  of  prose- 
fa)  Fortesciir,  330.  (h)  1  Ld.  R«ym.  278. 
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cuting  with  effect  was  prosecuting  to  a  tennination  of  the  Exck,  of  PUat^ 
suit.  [Parke,  B.— To  a  successful  termination  ?]  Rather  ^^^' 
to  a  not  unsuccessful  tennination.  Now  the  words  ''to 
prosecute  with  effect''  in  the  statute  are  taken  from  the  old 
bond^  and  must  therefore  have  the  same  meaning.  There 
are  several  authorities,  since  the  statute  of  Geo.  2,  to  shew 
that  prosecuting  with  effect  implies,  to  a  termination  of 
the  suit.  In  Brackenbury  v.  Pell  (a),  Le  Blanc,  J.,  says, 
''  What  is  prosecuting  iviih  effect  ?  what  else  can  it  mean 
than  that  it  was  prosecuted  to  judgment?'*  In  Perreau  v. 
Bevan  (i),  Holroyd,  J.,  says,  "  But  there  was  only  an  allega- 
tion that  the  suit  was  not  prosecuted  vnth  effect  in  the 
Court  above,  that  is,  toith  final  success."  In  The  Duke 
of  Ormond  v.  Bierly  (c),  cited  in  the  last  case,  it  was 
held  to  be  a  prosecuting  with  effect,  if  the  plaintiff  dies 
and  the  suit  abates.  In  Tumor  y.  Turner  [d),  Dallas,  C.  J.^ 
says,  ''We  think  the  condition  of  the  bond  was  broken; 
by  the  plaintiff  in  replevin  becoming  nonsuit,  he  has  not 
prosecuted  his  suit  with  effect."  In  Harrison  v.  Wardle  {e), 
Parke,  J.,  says,  "Where  the  breach  assigned  is,  that  the 
plaintiff  in  replevin  did  not  prosecute  his  suit  with  effect, 
it  is  a  sufficient  answer  to  shew  that  that  suit  is  still 
pending,  but  it  is  no  answer  where  the  breach  also  is 
that  he  did  not  prosecute  it  without  delay."  The  meaning 
of  the  condition  may  be  further  illustrated  by  the  way  in 
which  the  statute  contemplated  the  protection  of  the  land- 
lord by  this  bond.  Three  things  are  intended  to  be  secured 
to  the  avowant;  first,  a  return  of  the  distress;  second,  his 
rent  under  the  statute  of  Charles  2nd.  and  costs ;  in  other 
words,  the  fruits  of  his  judgment ;  and  third,  that  there 
should  be  no  undue  delay.  There  ia  nothing  else  which 
can  be  suggested.  With  respect  to  the  first  and  last,  they 
are  provided  for  by  distinct  conditions  in  the  statute. 

(a)  12  East,  587.  (i)  2  B.  &  B.  111. 

Ih)  5  B.  &  C.  301.  (e)  6  B.  &  Ad.  153. 

(e)  Carthew,  519. 

VOL.  VIII.  V    K                                     M.  W. 
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Exeh.  of  Pleas,  Oxford  V.  PeTTott  (a)  is  an  instance  of  the  latter  condition 
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being  enforced.  As  to  the  second^  yiz.^  the  security  for 
rent  and  costs^  the  condition  to  prosecute  with  effect  gives 
him  that ;  and  as  he  cannot  be  entitled  to  the  rent  and 
costs  until  the  suit  is  terminated^  this  condition  would  be 
useless^  except  as  having  reference  to  the  termination  of  the 
suit.  lAlderson,  B. — ^The  question  is,  whether  the  bond  is  in 
accordance  with  the  statute.  Parke,  B. — ^Is  not  the  meaning 
of  the  condition  this,  that  the  defendant  should  appear  at 
the  County  Court  and  prosecute,  and  then  prosecute  with 
effect  ?]  The  words  "  then  and  there''  can  only  refer  to  the 
next  County  Court.  The  statute  does  not  require  the  suit 
to  be  terminated  at  the  furst  County  Court;  this  bond  does; 
and  therefore  the  condition  is  not  in  accordance  with  the 
statute.  In  assigning  the  breach,  the  plaintiff  has  given 
that  meaning  to  the  condition.  If  it  be  said  that  the  words 
''then  and  there"  only  require  so  much  of  the  prosecution 
of  the  suit  to  be  with  effect  as  takes  place  at  that  Court, 
the  answer  is,  that  the  condition,  not  extending  beyond 
the  first  Courtt  is  then  performed,  and  if  the  suit  fails  at 
a  subsequent  stage,  there  is  no  condition  remaining  to  be 
broken.  If  a  party  were  bound  to  prosecute  the  siut  to  a 
termination  at  one  Court,  the  inconvenience  would  be  very 
great ;  indeed  it  would  be  impracticable,  and  the  Court  wiU 
not,  therefore,  hold  this  condition  to  be  within  the  statute. 
Cases  may  probably  be  cited  where  the  words  "then 
and  there"  are  to  be  found  in  the  condition;  but  there  is 
no  instance  where,  in  an  action  by  an  assignee,  the  objec- 
tion has  been  taken.  In  most  of  the  old  cases  the  words 
are  absent.  [He  cited  Lane  v.  Foulk  {b),  Chapman  v.  But- 
cher {c),  and  mentioned  that  there  were  five  or  six  prece- 
dents in  Wentworth^  some  of  which  contained  the  words 
''then  and  there,"  and  in  some  they  were  absent.]  In 
no  case,  however,  where  the  words  occur,  has  the  breach 

(a)  4  Bing.  586.  (6)  Combcrbacli,  228.  (c)  Carthew,  249. 
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been  assigned  as  here^  bnt  a  breach  of  some  one  of  the  Eteh.  of  Phaty 
statutory  conditions  has  always  been  shewn.    Consistently     ^   ^      ^ 
with  the  breach  here  assigned,  the  defendant  may  have      Jackson 
appeared  at  the  first  Court,  and  the  suit  may  still  be  in      hanson. 
the  course  of  prosecution. 

Crompion,  contrd.  —  The  breach  is  well  assigned. 
[Parke,  B. — ^I  very  much  doubt  that :  had  you  not  better 
amend  ?  It  is  impossible  to  prosecute  the  suit  to  a  ter- 
mination at  one  Court :  of  that  we  may  take  notice,  and 
obviate  the  absurdity,  by  reading  the  condition — to  appear 
at  the  next  County  Court,  and  afterwards  there  prosecute 
the  suit  with  e£Fect ;  but  then  the  breach  is  bad,  because  it 
amounts  to  nothing  to  shew  that  the  plaintiff  did  not  ap- 
pear.] The  breach  is  that  he  did  not  appear.  [^Parke,  B. — 
And  then  and  there  prosecute  with  effect:  he  may  have  ap- 
peared and  may  have  since  prosecuted  the  suit  with  effect.] 
The  other  part  of  the  breach  is,  and  did  not  then  and  there 
prosecute,  &c.  [Parke,  B. — Would  not  that  be  double  ?] 
No;  in  Phillips  v.  IMce  (a),  it  was  held  that  a  declaration 
by  the  assignees  of  a  replevin  bond,  conditioned  for  pro- 
secuting the  suit  with  effect,  and  for  making  a  return  of 
the  goods,  was  not  double,  because  it  alleged  that  the  de- 
fendant did  not  prosecute  his  suit  with  effect,  and  had 
not  made  a  return.  The  effect  of  the  breach  here  is,  that 
he  did  not  appear,  and  it  is  sufficient  to  prove  any  part  of 
the  breach :  Short  v.  Hubbard  (&).  There  is  no  demurrer  on 
the  ground  of  duplicity.  Where  there  is  an  obligation  con- 
ditioned to  do  several  things,  the  obligation  is  forfeited  on 
the  breach  of  one ;  Tumor  v.  Tkimer  {c) .  Here  three  things 
are  required  to  be  done,  and  a  breach  of  any  one  of  them  is 
sufficient,  and  in  effect  the  breach  here  is,  that  the  defend- 
ant did  not  do  either  of  them.    In  Dias  v.  Freeman  {d),  the 

(a)  3  M.  &  Seiw.  ISO.  (c)  2  B.  &  B.  107. 

(b)  2  Bing.  349.  (i)  5  T.  R.  195. 

K  k2 
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^eh.  of  Pleat,  breach  was  that  the  defendant  did  not  appear  at  the  County 
*^  '  ^  Court  next  after  the  giving  of  the  bond,  according  to 
the  condition,  and  did  not  then  and  there,  or  in  any  man- 
ner, or  at  anj  time  or  place,  prosecute  his  suit  with  effect. 
The  Court  said  the  breach  assigned  was  for  not  appearing. 
In  Com.  Dig.,  "Pleader"  (C  48),  it  is  said,  "it  is  sufficient 
that  the  breach  be  assigned  in  the  words  of  the  covenant, 
promise,  &c.;"  also  "covenant  by  an  apprentice  for  not 
finding  victuals  et  alia  necessaria,  in  the  words  of  the  cove- 
nant, is  sufficient."  If  the  party  is  bound  to  do  all,  then 
the  word  '  and'  may  be  used,  but  otherwise  if  not  bound 
to  do  all. — [Parke,  B. — ^This  breach  is  not  good,  unless 
the  meaning  of  the  condition  be  that  all  shall  be  done  at 
the  first  County  Court.] 

Gray,  in  reply. — It  is  not  contended  that  the  breach  is 
bad  for  duplicity.  The  plaintiff  has  not  assigned  as  dis- 
tinct breaches  that  the  defendant  did  not  appear  at  the  next 
County  Court,  and  that  he  did  not  prosecute  with  effect, 
but  the  substance  of  the  breach  is,  that  he  did  not  pro- 
secute with  effect  at  the  next  County  Court.  It  is  not  in- 
consistent with  the  breach  as  worded,  that  the  defendant 
may  have  appeared  at  the  next  Court,  and  then  taken  some 
steps  in  the  suit,  and  if  so,  the  condition  required  by  the 
statute  would  not  be  broken,  the  suit  being  still  pending. 
The  suit  may  have  subsequently  been  prosecuted  with 
effect. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — (His  Lordship  stated  the  pleadings,  and 
continued :)  The  difficulty  in  this  case  has  arisen  firom  the 
improper  form  in  which  the  condition  of  the  replevin  bond 
has  been  drawn ;  viz.,  to  appear  at  the  then  next  County 
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Courts  and  then  and  there  to  prosecute  his  suit  with  effect.  £«*•  •/  i*'w» 
The  form  of  the  condition  should*  have  pursued  the  words 
of  the  act^  11  Oeo.  2^  and  should  have  been  for  the  defend- 
ant John  Hanson  to  appear  at  the  then  next  County  Courts 
and  prosecute  his  suit  with  effect  and  without  delay. 
Upon  the  condition  of  the  bond  in  the  form  in  which  it  is 
drawn^  the  question  first  arises^  what  is  its  meaning?  K  it 
be  that  the  defendant  is  to  appear  at  the  then  next  Courts 
and  at  that  Court  prosecute  his  suit  to  a  not  unsuccessful 
termination  (which  is  the  true  import  of  the  term  "  with 
effect "),  the  breach  is  properly  assigned^  and  that  Mr.  Gray, 
who  argued  very  ably  for  the  defendant^  admitted.  If, 
however^  the  true  meaning  of  the  condition  is  that  he  shall 
appear  at  the  next  County  Courts  and  then  and  there  pro- 
secute his  suit,  that  is,  begin  to  prosecute  it,  and  after- 
wards prosecute  it  with  effect,  then  the  breach  is  impro- 
perly assigned,  for  it  is  consistent  with  the  averments  in 
that  breach,  that  the  suit  may  have  been  begun  at  the  first 
County  Court,  and  though  not  terminated  at  that  Court, 
may  stili  continue ;  and  then  the  condition  has  not  been 
broken.  And  we  think  that  such  is  the  true  meaning  of 
the  condition :  for  if  we  do  not  so  construe  it,  the  conse- 
quence would  be,  that  the  bond  would,  under  ordinary 
circumstances,  certainly  be  forfeited  on  the  day  after  the 
first  County  Court  should  be  held,  as  it  would  be  impossible 
for  the  defendant,  according  to  the  course  of  the  County 
Court  to  levy  his  plaint,  issue  a  summons,  and  make  it  re- 
turnable, and  proceed  to  trial  or  judgment  in  one  day,  or 
at  one  Court;  and  though  there  is  a  h9xt  possibility  of  the 
penalty  being  saved  by  the  death  of  either  party  before  the 
first  Court,  or  the  abatement  of  the  suit  on  the  same  day 
that  the  first  Court  should  be  held  after  the  plaint  levied, 
we  think  that  the  condition  is  to  be  construed  with  re- 
ference to  the  ordinary  course  of  a  suit,  and  not  with  a 
view  to  such  remote  contingencies;  the  object  of  the  bond 
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*'**iMl^''"'  bei»&  that  the  question  whether  the  goods  were  rightly 
taken  should  be  properly  litigated,  in  the  ordinary  way, 
but  with  reasonable  speed.  The  condition,  therefore,  ought 
to  be  construed  in  the  sense  last  attributed  to  it,  and 
consequently  our  judgment  should  be  for  the  defendant. 
But  as  the  form  of  declaration  adopted  in  this  case  is  the 
one  given  in  the  late  Mr.  Chitty's  Pleadings,  Vol.  2,  p.  178, 
and  the  plaintiflF  may  have  been  misled  by  it,  we  think  that 
he  may  amend  on  payment  of  costs. 

Leave  to  amend  accordingly. 


Williams  r.  John  Morris,  David  Davies, 
and  Others. 

A  licence ii not    TRESPASS  for  breaking  and  entering  the  plaintiff's 

to  thltu^chllirr  ^^^®®'  ^^™'  ***^'®'  *^^  *^^  ^^^  ^^^  *•»«  rickyard  and 
of  goods,  the  foldyard,  breaking  to  pieces  locks  and  doors,  &c..  and 

(though  sold  nil*        •  •  i  •  «        ■• 

der  an  eiecu-  scizmg  and  carrying  away  the  plaintiff's  cattle  and  goods, 
to  Smw"^^'^  There  were  two  counts  in  the  declaration,  the  first  for  a 
theform^^ownf  ^«P»»»o^  ^^^  Ist  November,  1839,  the  second  for  a  simi- 
ereodtaketbem  lar  trespass  ou  the  5th  February,  1840. 
thtJhVe  re?  Keas,  first,  not  guilty ;  secondly,  a  general  plea  of  leave 
wUh"h?.'IlS'ent.  ^^  licence;  thirdly,  to  the  first  count,  that  the  dwelling. 
^iee?n«  *e  ^^^®'  ^^^'  stable,  closes,  doors,  &c.,  cattle,  goods,  and 
LTd  HcenTe^'io  chattels  iu  that  count  mentioned  were  not,  nor  was  any  of 
S^iS^V/  *^®°^'  ^^'  ^^  ^7  part  thereof,  the  dwelUng-house,  &c. 
S^Vnte  ^'  ^^  ^^  plaintiff,  modo  et  formft:  fourthly;  a  simikr 
•uch  drcum-  plea  to  the  second  count.  The  plaintiff  joined  issue  on 
must  be  proof  the  first,  third,  and  fourth  pleas,  and  to  the  second  replied 
S^meSt'iht  ^«  "^i^^^  o^  ^l^icli  also  issue  was  joined. 

at^on    ,.^*  *^f  *^  ^^f^^  ^'"i^^s  r.,^  the  hst  Denbigh. 

the  premwet      shire  assizcs,  the  following  facts  appeared : 

J^  •  ^  •         The  plaintiff,  who  occupied  a  small  farm  in  the  parish  of 

Qmarti  whe-  ^ 

t'l^.^'^^'^S::^^^^,  n  ^  >«"".  ^^'^  ^  ".ountin.  to  « inu«.. 
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Abergele^  in  Denbighshire,  being  indebted  to  one  Roberts  Exek.  rf  pua$^ 
in  a  snm  of  about  SOL,  was  sued  by  him  to  judgment,  and 
in  November,  1839,  a  fieri  facias  issued  against  him,  under 
which  the  cattle,  com,  hay,  &c.,  and  other  goods  on  his 
premises,  were  taken  in  execution.  The  sheriff  being 
about  to  proceed  to  a  sale,  the  plaintiff  applied  to  the  de«» 
fendants  Morris  and  Davies,  who  were  fanners  in  the  neigh- 
bourhood, to  befiiend  him  by  buying  in  goods  at  the  sale, 
and  giving  him  a  short  time  for  the  repayment  of  the  money 
advanced  for  that  purpose.  The  defendants  accordingly 
attended  at  the  sale,  on  the  6th  and  7th  of  December, 
18S9,  and  bought  in  their  own  names,  Morris  to  the 
amount  of  721.  ds.  lid,,  and  Davies  to  the  amount  of 
9/.  9^.  &d.,  making  together  81/.  19s,  4d. ;  the  whole  pro- 
ceeds of  the  sale  being  100/.  Is.  Ad.  One  of  the  conditions 
of  the  sale  was,  that  the  property  purchased  was  to  be  paid 
for  immediately,  and  taken  off  the  premises,  but  if  left 
there,  to  be  at  the  risk  of  the  purchaser.  Evidence  was 
given  of  statements  made  by  both  these  defendants  at  the 
time  of  the  sale,  that  they  were  buying  for  the  plaintiff,  in 
consequence  of  which  several  persons  refrained  from  bid- 
ding for  some  of  the  articles  put  up  to  sale.  All  the  cattle 
and  goods  so  bought  by  the  defendants  remained  on  the 
premises,  and  in  the  possession  of  the  plaintiff,  but  the  de- 
fendants disposed  of  seyeral  quantities  of  com  and  beans, 
and  a  few  other  articles,  to  different  purchasers,  who  paid 
the  defendants  for  them.  About  a  week  after  the  sale,  the 
defendants  Morris  and  Davies  came  to  the  plaintiff's  house, 
telling  him  they  wanted  some  understanding  about  the 
property  bought  in  at  the  sale;  that  they  wanted  no  profit, 
but  he  ought  to  pay  them  interest  on  the  amount  they 
had  purchased  for  him.  The  plaintiff  promised  that  they 
should  have  the  money  in  two  months  from  the  time  of  the 
sale,  with  which  they  expressed  themselves  satisfied.  A 
short  time  afterwards,  an  account  was  drawn  out  as  be- 
tween the  defendant  Morris  and  the  plaintiff,  on  the  debit 
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Etek.o/pieast  side  of  wUch  werc  placed  the  sums  paid  by  Morris  and 
Davies  at  the  sale,  together  with  an  item  of  1/.  for  interest 
to  the  7th  February,  1840,  and  on  the  credit  side  different 
sums  received  by  them  for  the  corn,  beans,  &c.,  sold  subse-* 
quently  to  the  sale,  and  shewing  a  balance  of  upwards  of 
25/.  due  from  the  plaintiff  to  the  defendants.  At  the  same 
time,  the  articles  bought  by  the  defendants  which  still 
remained  on  the  premises,  were  marked  with  their  names 
in  the  plaintiff's  presence.  On  the  23d  January,  1840, 
the  same  two  defendants  came  again  to  the  plaintiff's 
house,  when  the  account  was  read  over,  and  the  defendants 
required  that  the  plaintiff  should  find  sureties  for  the  re- 
payment of  the  money,  and  on  his  stating  that  he  was  un- 
able to  do  so,  said  they  should  take  the  goods  away :  and 
after  considerable  discussion  and  negotiation,  they  accord- 
ingly, assisted  by  the  other  defendants,  broke  open  several 
of  the  farm  gates,  and  the  barn  door,  and  took  away  the 
horses  from  the  stable,  together  with  several  carts  and  har- 
rows, some  hay,  vetches,  &c.  On  the  5th  February,  they 
came  again  to  the  premises,  broke  open  the  door  of  the 
house,  which  the  plaintiff  had  bolted  against  them,  and 
took  away  all  the  rest  of  the  cattle  and  goods  left  from  the 
sale.  Some  evidence  was  given  to  shew  that  certain  arti- 
cles of  small  value  were  also  carried  away  by  the  defendants, 
which  had  not  been  put  up  at  the  sale.-^For  the  defend- 
ants, it  was  contended  that  the  goods  were  bon&  fide  pur- 
chased by  them,  subject  only  to  an  agreement  that  the 
plaintiff  might  repurchase  them  within  a  reasenable  time, 
and  that  under  the  circumstances  the  defendants  were 
entitled  to  enter  and  retake  them.  -  The  learned  Judge,  in 
summing  up,  left  it  to  the  jury  to  say,  first,  whether  the 
goods  were  bought  by  the  defendants  out  and  out,  so  that 
the  property  in  them  passed  out  of  the  plaintiff;  and 
secondly,  whether  any  articles  were  taken  away  by  the  de< 
fendants  which  were  not  included  in  the  sale :  and  with 
respect  to  the  plea  of  leave  and  licence,  he  expressed  his 
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opinion  that  it  was  entirely  unsupported  by  the  evidence.  -Bjtc*.  0/  Pfe«, 

The  jury  found  a  verdict  for  the  plaintiff,  damages  40*.  *   - 

In  Easter  Term,  Townsend  obtained  a  rule  nisi  for  a  new  Williams 

trial,  on  the  ground  that  the  learned  Judge  had  misdirected  Morrii. 
the  jury  as  to  the  issue  on  the  plea  of  leave  and  licence ; 
citing  Wood  v.  Manley  (a) : — against  which 

Jems  and  Webby  now  shewed  cause. — The  jury  could 
only  have  found  for  the  plaintiff  upon  one  of  two  grounds : 
either  that  there  was  not  a  bon&  fide  transfer  of  the  pro- 
perty in  the  goods  to  the  defendants  at  the  sale,  or  that 
they  took  away  some  articles  not  included  in  the  sale.  The 
smallness  of  the  damages  leads  rather  to  the  latter  conclu- 
sion. In  either  case,  the  plaintiff  is  clearly  entitled  to 
retain  his  verdict.  But  even  if  there  was  a  bon&  fide  trans- 
fer to  the  defendants  of  all  the  goods  taken,  yet  the  sup- 
posed leave  and  licence  could  not  apply  to  the  trespasses 
in  breaking  the  doors  of  the  house,  barn,  &c.  The  case  of 
Wood  V.  Manley  is  altogether  distinguishable  &om  the  pre- 
sent. There  the  plaintiff^s  goods  were  sold  under  a  dis- 
tress, one  of  the  conditions  of  sale  being,  ''  that  the  pur- 
chasers might  let  the  hay  and  com  remain  upon  the  pre- 
mises until  the  Lady  Day  following,  if  they  required  it, 
and  were  to  have  the  use  of  the  plaintiff's  bams  to  thrash 
out  the  com,  and  to  enter  on  the  premises  as  often  as  they 
thought  proper,  to  remove  such  hay  and  com.''  The  de- 
fendant in  that  case,  therefore,  bought  under  the  express 
agreement  that  he  should  have  the  right  for  a  certain  time 
to  enter  upon  the  premises  and  take  the  goods.  No  such 
agreement  appeared  in  the  present  case.  Here,  moreover, 
it  was  clear  upon  the  evidence,  especially  from  the  item  of 
interest  set  down  by  the  direction  of  the  defendants,  that 
payment  was  not  to  be  made  to  them  until  two  months 
after  the  sale ;  they  had,  therefore,  at  all  events,  no  right 
to  take  the  goods  within  that  period. 

(a)  11  Ad.  &  £11.  34 ;  3  P.  &  D.  5. 
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Exeh.  rf  PUoi,  Kelly  and  Totmaefidf  in  support  of  the  rule. — If  upon 
'  ^  the  evidence  the  jury  had  distinctly  found  that  goods  were 
WiLLiAMB  taken  away  by  the  defendants  which  were  nojt  included  in 
Morris.  the  sale^  undoubtedly  they  could  not  have  complained  of 
a  misdirection;  but  the  jury  probably  found  nominal 
damages  on  the  ground  that  the  plaintiff's  house  was 
forcibly  invaded,  although  they  believed  that  the  goods 
belonged  to  the  defendants.  Under  the  circumstances 
of  this  casCj  as  soon  as  the  plaintiff  agreed  that  the 
goods  should  remain  upon  his  premises,  there  was  a 
licence  in  law  to  the  defendants  to  enter  and  retake  them 
in  case  of  nonpayment  of  the  price,  which  licence  was 
irrevocable.  [^Parke,  B. — ^To  bring  the  case  within  Wood 
V.  MafUey,  you  must  make  out  an  agreement  for  valuable 
consideration,  co-extensive  with  the  trespasses.  What 
consideration  was  there  here?]  The  leaving  of  the  goods 
on  the  plaintiff's  premises  for  his  benefit  and  accommoda- 
tion. In  Wood  V.  MafUey,  there  was  no  valuable  consider- 
ation whatsoever  given  to  the  plaintiff ;  the  goods  remained 
on  the  premises  for  the  sole  benefit  of  the  purchasers :  the 
present  case  is  therefore  stronger  than  that.  The  cases  of 
Webb  V.  Paternoster  (a),  Tayler  v.  Waters  (A),  and  others, 
shew  that  a  licence  to  enter  on  land,  in  consequence  of 
which  the  licensee  has  incurred  expense,  or  suffered  detri- 
ment, is  irrevocable.  [Parker  B.— Considerable  doubt  has 
been  thrown  on  the  authority  of  those  cases  in  a  very 
learned  work,  Messrs.  Gale  and  Whatley's  Treatise  on 
the  Law  of  Easements  (c).  But,  at  all  events,  you  cannot 
support  this  general  plea  of  leave  and  licence  except  by 
an  express  agreement,  of  which  I  see  no  proof  in  the  pre- 
sent case.  How  far  the  facts  might  have  been  a  defence 
if  they  had  been  pleaded  specially,  I  give  no  opinion.] 
There  is  a  presumed  licence  in  law,  under  the  circum- 
stances which  were  proved  in  this  case. 

(a)  Palmer,  71 ;  Poph.  161 ;  2  Roll.  Rep.  152.  (6)  7  Taunt.  384. 

(c)  Page  42  et  seq. 
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Parke.  B. — ^I  think  no  ground  has  been  laid  for  a  new  £»**  4  ^^^% 

1841 
trial.  I  am  not  satisfied  that  this  point  was  distinctly  made 

at  the  trial :  «bat  at  all  events,  there  was  no  evidence  of  a 
bargain  by  the  plaintiff^  for  good  consideration,  to  allow  the 
defendants  to  enter  upon  his  premises  and  take  the  goods, 
if  they  were  not  paid  for  within  a  given  time. .  In  Wood  v. 
Mavieyy  there  was  proof  of  an  express  agreement  that  the 
purchasers  of  the  goods  might  enter  upon  the  premises 
when  they  pleased,  in  order  to  remove  them.  *Here  the 
plaintiff^s  case  was,  that  the  goods  were  not  bought  by 
the  defendants  at  all,  but  that  they  were  acting  merely  as 
his  agents.  ^With  respect  to  the  cases  which  have  been 
referred  to,  much  doubt,  as  I  have  already  observed,  has 
been  thrown  upon  their  authority  in  a  recent  work  of  great 
ability  and  learning ;  and  it  certainly  strikes  one  as  a  strong 
proposition  to  say  that  such  a  licence  can  be  irrevocable, 
unless  it  amount  to  an  interest  in  land,  which  must  there- 
fore be  conveyed  by  deed.  It  is  not  necessary,  however,  to 
decide  that  point  in  the  present  case :  it  is  sufiScient  to 
say  that  there  is  no  proof  of  any  agreement  by  which  the 
defendants  were  authorized  to  enter  upon  the  plaintiff's 
premises  and  take  the  goods.  The  rule  must  therefore  be 
discharged. 

The  other  Barons  concurred. 

Bule  discharged. 
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B*eh,  9f  Pkai, 
1841. 

"  Charles  Marston  v,  Allen. 

Declaration  on  ASSUMPSIT  on  a  bill  of  exchange  for  £100,  drawn  by 

change  drawn  one  John  Harrop  upon  and  accepted  by  the  defendant, 

an/ac^  ^edby  P^J^^^^®  *^^  months  after  date  to  his  own  order;  and  the 

the  defendant,  declaration  averred  that  the  said  John  Harrop  then  in- 

alleging  that  J-,,,  -mi-..-  \      t 

H.  indorsed  it  dorscd  the  Same  to  one  Edward  Marston,  and  the  said 
E.  M.  indorsed  ^dward  Marston  then  indorsed  it  to  the  plaintiff, 
tiff"  *p!eS!'thIt  ^^®*®'  ^^^'  *^**  *^®  defendant  did  not  accept  the  bill; 
J.  H.  did  not  secondly,  that  the  said  John  Harrop  did  not  indorse  the 
to  e.m.  At  the  said  bill  of  exchange  to  the  said  Edward  Marston ;  thirdly, 
ed'thiuile^"'"  that  Edward  Marston  did  not  indorse  the  bill  to  the  plain- 
name  J.  H.  tiff.     Issue  thereon. 

written  on  the 

back  of  the  bill  At  the  trial  before  Roife,  B.,  at  the  Middlesex  Sittings 

WmseifrSiat^  ftftcr  last  Hilary  Term,  Harrop,  the  drawer  of  the  bill,  was 

!h\'biii'M*th7'^  ^*"®^'  ^^  ^^  proved  that  the  name  John  Harrop,  on  the 

accountant  to  back  of  the  bill,  was  in  his  own  hand- writing.     He  stated, 

the  Imperial  .        .  -         .  . 

Bank,  for  a  debt  on  cross-exammation,  that  he  was  the  accountant  to  the 
andthaJafter"^'  Imperial  Bank,  and  that  he  had  received  the  bill  in  ques- 
wriiing  his        ^iQ^  ^s  an  officer  of  the  bank,  for  a  debt  due  to  the  bank  : 

name  on  it  he 

had  delivered  it  that  after  writing  his  name  upon  the  bill,  he  had  delivered 
was  also  em.  it  to  a  person  named  William  Marston,  also  employed  in 
bMk,^tobe kept  ^^®  bank,  to  be  kept  by  him  in  safe  custody  for  the  bank, 
by  him  for  the    whose  property  it  was.     Edward  Marston  was  then  called, 

bank.     E.  M. 

proved  that  he  and  he  provcd  that  he  had  received  the  bill  from  William 
the  biirfroin  Marston,  as  he  stated,  for  value,  and  that  he  had  indorsed 
w.  M.,  as  he      j^^^  delivered  it  for  value  to  the  plaintiff,  who  was  his 

said,  for  value,  -^  ' 

and  indorsed  father.  The  couuscl  for  the  defendant,  in  answer  to  this 
Ibr  value  to  his   evidence,  proposed  to  shew  that  both  Edward  Marston 

father,  the 
plaintiff.    The 
defendant  pro- 
posed to  controvert  this,  and  to  shew  that  both  F,  M.  and  the  plaintiff  received  the  bill  with  Aill 
knowledge  of  the  fraud  committed  by  W.  M.  in  handing  over  the  bill.     The  learned  Judge  re- 
jected this  evidence  as  inadmissible  under  the  plea  denying  J.  H.*s  indorsement,  and  the 
plaintiff  obtained  a  verdict : — Held,  on  motion  for  a  new  trial,  that  the  evidence  tendered 
ought  to  have  been  received,  as,  if  the  facts  stated  had  been  fully  proved,  the  jury  ought  to 
have  found  for  the  defendant  on  the  issue  that  J.  H.  did  not  indorse  the  bill  to  E.  M.,  for 
although  there  was  an  indorsement  on  the  bill,  there  was  no  valid  delivery  by  J.  H.,  or  by  any 
authority  from  him,  and  so  no  complete  transfer  by  indorsement  to  E.  M. 
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and  the  plaintiflF  received  the  bill  with  fijll  knowledge  of  ^'cA.  o/  puas, 
the  firaud  committed  by  William  Marston,  in  handing  over 
the  bill  to  them.  The  learned  Judge,  however,  was  of 
opinion  that  the  evidence  was  inadmissible  under  the 
plea  denying  Harrop's  indorsement,  and  rejected  it  ac- 
cordingly, and  the  plaintiff  obtained  a  verdict,  E.  V.  Wil- 
liams having,  in  Hilary  Term  last,  obtained  a  rule  to  shew 
cause  why  there  should 'not  be  a  new  trial,  on  the  ground 
that  this  evidence  was  improperly  rejected, 

W.  H,  Watson  shewed  cause  in  Easter  Term  (April  23), 
The  question  in  this  case  arises  on  the  simple  issue,  whe- 
ther Harrop  indorsed  the  bill  to  Edward  Marston.  The 
evidence  tendered  was  that  the  indorsement  was  obtained 
under  circumstances  of  fraud,  of  which  the  indorsee  was 
cognizant  at  the  time.  But  the  only  question  to  be  tried 
on  this  issue  was,  whether  Harrop  had  in  point  of  fact 
indorsed  the  bill ;  and  therefore  that  evidence  was  inad- 
missible, and  was  properly  rejected  at  the  trial.  The  rule 
of  H.  T.,  4  Will.  4,  R.  I,  s.  8,  is  that  *'  in  every  species  of 
assumpsit,  all  matters  in  confession  and  avoidance,  includ- 
ing not  only  those  by  way  of  discharge,  but  which  shew 
the  transaction  to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded.'^  According  to  that  rule,  when  the  indorsement 
is  obtained  by  fraud,  it  must  be  answered  by  a  special  pl^j 
and  that  is  the  very  defence  attemptedJ^  be  set  up  in\he 
present  case.  It  is  not  open  to  the  defendaiS^  to  set  up 
that  defence  under  these  pleadings.  lAIaerson,  B. — ^The 
giving  the  bill  to  the  party  for  safe  custody  is  not  an  tn« 
dorsement.  By  so  doing  the  other  does  not  indorse  it  to  him. 
If  I  indorse  a  bill,  and  it  is  stolen  from  me,  is  it  not  enough 
for  me  to  say,  I  did  not  indorse  it  for  the  purpose  of  pass^* 
ing  it  ?]  No  doubt  it  is  a  good  defence  if  the  party  took 
it  with  a  knowledge  of  the  circumstances,  but  such  a 
defence  must  be  pleaded  specially.     [Alderson,  B.-^Is  it 
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Esi^.rfPUM,  an  indorsement?  I«  not  the  meaning  of  " indorsed'* 
"transferred  by  indorsement'^  ?]  No;  the  writing  is  the 
indorsement  in  fact;  the  circumstances  under  which  it  is 
made  are  extrinsic.  The  effect  of  allowing  such  a  defence 
to  be  set  up  under  this  plea,  would  be  a  direct  violation  of 
the  new  rules ;  and  parties  must  come  in  eveiy  case  pre- 
pared to  prove  the  circumstances  under  which  the  bill 
passed,  and  the  consideration  which  the  holder  gave  for  the 
bill.  The  words  of  the  rule  seem  to  refer  to  an  indorsement 
in  fact,  but  which  is  void  on  the  ground  of  fraud :  and  that  is 
the  defence  in  the  present  case ;  that  although  Harrop  in- 
dorsed his  name  upon  the  bill,  such  indorsement  was  void 
on  the  ground  of  fraud.  The  defendant  cannot  set  it  up 
as  a  limited  or  restricted  indorsement,  for  a  limited  in- 
dorsement must  be  expressed  to  be  so  on  the  face  of  the 
bill,  and  when  it  is  so  indorsed,  it  does  not  affect  third  par- 
ties, unless  the  terms  are  complied  with :  Sigoumey  v. 
Lloyd  (a),  Edie  v.  7%6  East  India  Company  {b) ;  and  Mr. 
Roscoef  in  observing  on  those  cases,  says  (c),  "  So  in  France 
the  holder  may,  by  a  restrictive  indorsement,  prevent  the 
indorsee  fix)m  transferring  the  bill.''  What,  by  the  law  of 
merchants,  is  an  indorsement  ?  It  is  the  writing  the  name 
on  the  bill.  lAlderson,  B. — ^For  any  purpose  which  is  to  be 
carried  into  effect  by  a  transfer  of  the  bill.]  This  may  be 
a  defence,  but  it  should  be  set  forth  on  the  record.  [Al' 
derson,  B. — ^Would  not  that  be  putting  something  on  the 
record  which  was  contradictory?]  If  the  law  be  as  is  con- 
tended for  on  the  other  side,  parties  must  come  to  trial  pre- 
pared to  prove  every  fact  attending  the  indorsement.  The 
meaning  of  the  rule  is,  that  the  indorsement,  as  respects 
third  parties,  is  the  hand- writing  on  the  bill;  though  not 
so  as  respects  the  immediate  parties  to  it,  as  in  the  case  of 
an  accommodation  bill.    But  when  a  bill  is  in  the  hands 


(a)  8  B.  &  Cr.  622 ;  3  Man.  &         (b)  2  Burr.  1227. 
Ry.  38.  (e)  Roscoe  on  Bflb,  387. 
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of  a  third  party,  fraud  must  be  shewn  in  order  to  defeat  his  Exeh,  of  PUat, 
title,  and  that  must  be  pleaded.    In  Adams  v.  Jones  {a),  - 

where  to  a  declaration  against  the  acceptor  of  a  bill  of  ex-  Marbtok 
change  indorsed  by  the  drawer  to  the  plaintiff,  the  defend-  Aubn. 
ant  pleaded  that  he  accepted  it  on  account  of  a  debt  due 
from  him  to  the  drawer ;  that  the  drawer  indorsed  it  in 
blank,  and  delivered  it  to  the  plaintiff  as  agent  for  one 
Roberts,  for  the  purpose  that  the  plaintiff  should  deliver 
it  to  Roberts,  in  payment  of  a  debt  due  from  the  drawer 
to  Roberts;  that  the  plaintiff  gave  no  consideration  for 
it,  and  wrongfully  retained  it  in  breach  of  his  duty  as 
Roberts'  agent ;  that  Roberts  claimed  to  be  entitled,  and 
dissented  from  the  plaintiff's  suing; — it  was  held  that 
the  plea  amounted  to  a  constructive  denial  of  the  al- 
leged indorsement  to  the  plaintiff,  and  was  therefore 
good  after  verdict :  the  Court,  however,  expressed  a 
doubt  whether  the  plea  would  have  been  good  on  spe- 
cial demurrer.  {Alderswiy  B. — ^What  the  defendant  will 
probably  contend  is,  that  if  these  facts  were  extended  on 
the  record,  they  would  not  shew  any  thing  amounting  to 
an  indorsement.]  It  would  clearly  be  an  indorsement  in 
the  hands  of  a  bon&  fide  holder.  In  the  notes  to  Jervis's 
Rules,  p.  128,  it  is  said,  in  referring  to  the  cases  decided 
with  reference  to  the  rule  H.  T.  4  Will.  4,  R.  I,  s.  8,  "  K 
the  defence  be  that  the  bill  or  note  was  drawn,  indorsed, 
or  accepted,  by  way  of  accommodation,  or  that  it  was  ob- 
tained by  fraud,  or  under  any  circumstances  which  dis- 
entitle the  plaintiff  to  sue  upon  it,  this  defence  must  be 
pleaded  specially.''  Now,  this  defence  being  that  the  bill 
was  obtained  under  circumstances  of  fraud,  it  ought  there- 
fore to  have  been  pleaded,  that  the  principles  of  the  rules 
may  be  carried  out. 

JB.  F.  WiUiams,  contra. — ^At  the  common  law  this  would 
have  been  the  only  proper  plea,  and  the  new  rules  do  not 

(a)  4  P.  &  D.  474. 
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affect  that  mode  of  pleading.  K  the  circumstaDces  had  been 
pleaded  specially,  the  plea  would  have  been  bad  as  amounting 
to  an  argumentative  denial  of  the  indorsement.  Perhaps  this 
defence  might  have  been  pleaded  by  giving  express  colour, 
but  a  party  is  never  bound  to  give  express  colour.  As  to  the 
argument  of  the  hardship  upon  the  plaintiff  by  being  called 
upon  by  surprize  at  the  trial  to  meet  such  a  defence^  if  the 
party  is  not  a  bou&  fide  holder^  he  must  know  it.  The  rule 
as  to  pleading  matters  specially  is  not  so  general  as  has  been 
contended.  It  has  been  decided  since  the  new  rules^  that, 
in  trover  by  the  assignee  of  a  bankrupt,  a  plea  that  the 
plaintiff  is  not  assignee  puts  in  issue  the  petitioning  cre- 
ditor's debt  and  the  act  of  bankruptcy :  Butler  Y,Hobson(a), 
So  also,  pleas  that  the  plaintiffs  are  not  assignees,  and  were 
not  possessed  as  assignees^  have  been  held  to  put  in  issue  the 
tradings  the  petitioning  creditor's  debt^  and  the  act  of  bank* 
ruptcy :  Buckton  v.  Frost  (i).  So  in  NicoUs  v.  Bastard  (c),  it 
was  held  that  the  plea  of  no  property  in  the  plaintiff  means 
no  property  as  against  the  defendant.  And  in  AsUy  y. 
Minett  {d),  where,  in  trespass  for  taking  the  plaintiff's 
goods,  the  defendant  pleaded  that  the  goods  were  not  the 
plaintiff's ;  the  plaintiff  proved  that  the  sheriff  had  seized 
goods,  the  property  of  B.,  under  an  execution  against 
B.j  and  had  sold  them  to  him,  the  plaintiff;  it  was  held 
that  the  defendant  might  shew,  on  the  issue  joined,  that 
the  sale  was  fraudulent  as  against  creditors;  that  he  him- 
self had  taken  the  goods  under  an  execution  against  B., 
and  that  this  was  the  alleged  trespass. — He  also  cited  Cat' 
naby  v.  Welby  {e). — What  is  the  meaning  of  the  averment 
in  the  declaration,  that  Harrop  indorsed  the  bill  to  Edward 
Marston?  It  is  that  he  indorsed  and  delivered  it*  The 
traverse  in  the  plea,  therefore,  is  not  merely  of  the  fact 

(a)  4  Bing.  N.  C.  290;  5  Scott,  (d)  8  Ad.  &  £U.  121 ;  1  Key. 

798.  &  P.  231. 

(6)  8  Ad.  &  £n.  844;  1  P.&D.  (e)  8  Ad.  &  £U.  872;  1  P.  St 

102.  D.  98. 

(c)  2  C,  M.  &  R.  659. 
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that  Harrop  wrote  bis  name  on  the  back  of  the  bill,  but  Bxeh.  <^  PUa*, 

.  1841 

that  he  transferred  it  by  delivery.    It  is  not  necessary,  in 

a  declaration  on  a  bill,  to  state  the  delivery  of  it ;  that  is 
included  in  the  allegation  that  the  defendant  accepted  it, 
as  was  decided  in  Churchill  v.  Gardiner  (a),  and  Smith  v. 
M'Chare  (6).  And  in  the  former  case  the  Court  said,  '^  If  the 
maker  did  not  intend  to  put  the  bill  into  circulation  when 
he  made  it,  it  would  be  open  to  the  defendant  to  make 
that  defence  on  the  plei^of  the  general  issue.''  In  Cox  v. 
Troy  (c),  where  the  defendant,  having  once  written  his  ac- 
ceptance with  the  intention  of  accepting  a  bill,  afterwards 
changed  his  mind,  and  before  it  was  communicated  to  the 
holder,  or  the  biU  delivered  back  to  him,  obliterated  his 
acceptance,  it  was  held  that  he  was  not  bound  as  acceptor. 
That  shews  that  '^ indorsement''  does  not  mean  merely 
the  putting  the  name  on  the  bill.  Brind  v.  HanyMhire  {d)  is 
another  authority  to  shew  that  the  meaning  of  an  indorse- 
ment is  not  the  mere  writing  on  the  bill,  but  a  deUvery  over 
to  the  indorsee.  Suppose  I  give  a  bill  to  a  person  to  carry 
to  the  bank  for  me,  and  he  sues  me  upon  it,  would  it  be  ne- 
cessary for  me  to  plead  that  I  did  not  mean  to  give  him 
any  property  in  it  ?  Would  it  not  be  enough  to  say,  I  did 
not  indorse  it  to  him  ?  In  Thompson  v.  Giles  (e),  a  customer 
was  in  the  habit  of  indorsing  and  paying  into  his  bankers' 
hands  bills  not  due,  which,  if  approved,  were  immediately 
entered  (as  bills)  to  his  credit  to  the  full  amount,  and  he  was 
then  at  liberty  to  draw  for  that  amount  by  cheques  on  the 
bank.  The  customer  was  charged  with  interest  upon  all  cash 
payments  to  him  firom  the  time  when  they  were  due  and 
paid,  and  had  credit,  on  interest,  upon  cash  paid  into  the 
bank  from  the  time  of  the  payment,  and  upon  bills  paid  in 
from  the  time  when  the  amount  qf  them  was  received.  The 
bankers  paid  away  such  bills  to  their  customers  as  they 

(a)  7  T.  R.  596.  (rf)  1  M.  &  W.  372. 

(b)  5  East,  476.  (e)  2  E  &  Cr.  422. 

(c)  5  B.  &  Aid.  474. 
VOL.  VIII.  L  L  M.  W. 
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E9ek,  of  PUoi,  thought  fit.  The  bankers  having  become  bankrapts,  it 
was  held  that  the  customer  might  maintain  trover  against 
their  assignees  for  bills  paid  in  by  him,  and  remaining  in 
specie  in  their  hands,  the  cash  balance,  independently  of 
the  bills,  being  in  favour  of  the  customer  at  the  time  of 
the  bankruptcy.  There  it  was  held  that  the  property  in 
the  bills  did  not  pass.  In  Goggerhf  v.  CtUhbert  (a),  where  a 
bill  was  drawn  by  one  P.  in  favour  of  the  plaintiff,  who, 
having  got  it  accepted,  indorsed  it  to  himself,  and  put  it 
into  the  hands  of  D.,  for  the  purpose  of  getting  it  nego- 
tiated, and  raising  money  upon  it  for  his,  the  plaintiff's, 
benefit;  but  D.,  instead  of  getting  it  discounted,  gave  it  to 
his  brother,  from  whom  it  came  into  the  hands  of  the 
defendant  two  years  after  it  became  due;  it  was  held 
that  the  plaintiff  was  entitled  to  recover  back  the  bill  from 
the  defendant  in  trover ;  that  the  delivery  of  the  bill  not 
being  absolute,  but  conditional,  was  in  the  nature  of  an 
escrow.  So,  in  Crmeh  v.  fVhiie  (6),  where  R.,  being  em- 
ployed to  procure  a  bill  of  exchange  to  be  discounted  for  the 
plaintiff,  instead  of  doing  so,  indorsed  it,  and  placed  it  in 
the  hands  of  the  defendant,  who  was  derk  to  a  creditor  of  B., 
and  who  carried  the  bill  to  B.'s  account  with  his  creditor ; 
and  afterwards,  though  apprised  of  the  circumstances  under 
whidi  B.  held  the  bill,  refused  to  restore  it;  it  was  held  that 
the  plaintiff  was  entitled  to  recover  in  trover.  If  this  action 
had  been  brought  by  William  Marston,  who  claimed  the  bill 
from  Harrop,  it  would  not  have  been  necessary  to  plead 
that  there  was  no  indorsement  to  him.  Then  does  it  make 
any  difference  that  the  person  who  obtained  it  fraudulently 
from  him  had  fraudulently  transferred  it  ?  Where  there  is 
a  bon&  fide  holder,  who  has  paid  value  for  the  bill,  the 
parties  to  the  bill  are  estopped  from  disputing  his  title; 
but  as  soon  as  you  shew  that  he  has  notice  of  the  fraud, 
the  estoppel  is  at  an  end:  it  becomes  then  a  mere  matter  of 
fact.  Although  a  party  may  plead  an  estoppel  by  deed,  he 

(a)  2  New  Rep.  170.  (&)  1  Bing.  N.  C.  414. 
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cannot  plead  an  estoppel  tfi  paia,  because  that  will  imme-  •&«*•  ftf  i*^«» 
diately  shew  that  he  is  pleading  matter  of  evidence.    In  '   - 

Hdzardr.  TreadweU  (a),  where  the  defendant^  being  known      aiarston 

Vm 

to  a  tradesman^  sent  a  person  to  him  for  goods  on  trust,  Allen. 
and  afterwards  paid  for  them,  and  a  second  time  sent  the 
same  person  with  ready  money,  who  received  the  goods, 
but  did  not  pay  for  them,  it  was  held  that  the  master  was 
estopped  firom  disputing  that  he  had  authority  to  order 
the  goods,  as  by  sending  him  for  goods  on  trust  the  first 
time,  and  paying  for  them,  he  had  given  him  credit,  so  as 
to  charge  himself  upon  the  second  contract.  But  if  the 
plaintiff  had  shewn  that  the  tradesman  had  notice  of  this, 
he  would  not  be  liable.  Such  a  defence  could  not,  however, 
be  pleaded  specially,  as  it  would  be  matter  of  evidence. 
Where  a  bill  is  drawn  by  one  partner  in  fraud  of  his  copart- 
ners, they  are  estopped  from  saying  that  it  is  not  their  bill, 
unless  they  can  shew  that  the  bill  was  so  drawn  to  the 
knowledge  of  the  party  in  whose  finvour  the  bill  was  drawn; 
but  such  a  defence  could  not  be  pleaded.  Adams  v.  Jones, 
if  not  extra-judicial,  is  precisely  in  point. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — This  was  a  case  tried  at  the  Westmin- 
ster Sittings  in  last  Hilary  Term,  before  my  Brother  Rolfe, 
and  was  argued  in  the  last  term  before  my  Brothers  Gumey 
and  Rolfe  and  myself.  The  declaration  was  upon  a  bill  of 
exchange  drawn  by  John  Harrop  upon  and  accepted  by 
the  defendant,  and  indorsed  by  John  Harrop  to  Edward 
Marston,  and  by  Edward  Marston  to  the  plaintiff. 

The  only  plea  to  which  it  will  be  necessary  to  refer  was 
the  second,  by  which  the  defendant  denied  the  indorse- 
ment by  John  Harrop  to  Edward  Marston. 

At  the  trial,  the  plaintiff  called  John  Harrop,  who  proved 

(a)  1  Stra.  506. 
L  l2 
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E»ck.qfPUM,  that  the  name,  John  Harrop,  written  on  the  back  of  the 
^^^'  bill,  was  written  by  himself.  He  stated  on  cross  examina- 
tion, that  he  was  the  accountant  to  the  Imperial  Bank,  and 
that  he  had  received  the  bill  as  an  officer  of  the  bank  for  a 
debt  due  to  the  bank,  and  had,  after  writing  his  name 
thereon,  delivered  it  to  another  person  of  the  name  of 
William  Marston,  also  employed  in  the  bank,  to  be  kept 
by  him  in  safe  custody  for  the  bank  to  whom  it  belonged. 
Edward  Marston  then  was  called,  and  it  appeared  that  he 
had  received  the  bill  from  WiUiam  Marston,  as  he  said,  for 
value,  and  that  he  had  indorsed  and  delivered  it  for  value 
to  his  &ther  the  plaintiff. 

On  the  part  of  the  defendant,  however,  it  was  proposed 
to  controvert  tins,  and  to  shew  that  both  Edward  Marston 
and  the  plaintiff,  his  father,  received  the  bill  with  full 
knowledge  of  the  fraud  committed  by  William  Marston  in 
handing  over  the  bill  to  them,  contrary  to  his  duty  to  the 
bank. 

My  learned  Brother  rejected  this  evidence,  as  inadmis- 
sible under  the  plea  denying  Harrop's  indorsement ;  and 
the  question  is,  whether  in  so  doing  he  was  right. 

On  the  argument,  it  was  very  strongly  urged  by  Mr. 
Watson,  that,  to  admit  this  evidence,  would  be  contrary  to 
the  new  rules  of  pleading.  But  it  appears  to  us  that  the 
new  rules  of  pleading  have  really  nothing  to  do  with  this 
question.  The  only  point  for  us  to  consider  is  this — 
what  in  point  of  law  is  the  indorsement  of  the  bill 
denied  by  the  plea  on  this  record.  We  have  to  decide 
whether,  if  the  facts  opened  by  the  defendant  had  been 
fully  proved,  my  learned  Brother  ought  to  have  directed 
the  jury  that  this  bill  had  not  been  indorsed  by  John 
Harrop.  If  the  indorsement  denied  by  this  plea  simply 
means  the  writing  the  name  of  John  Harrop  on  the  back 
of  the  bill,  the  plaintiff  is  right;  for  these  hats  have  no 
tendency  to  disprove  that  proposition:  or,  if  it  means 
such  an  act  of  writing  on  the  bill,  followed  by  the  bill 
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being  afterwardB  under  any  drcwmtances  in  the  hands  of  a  Exeh.  rf  puat. 


holder,  then  also  the  verdict  ought  not  to  be  disturbed. 
But  we  think  neither  of  these  propositions  can  be  sustained 
in  point  of  law. 

The  law  as  laid  down  by  the  Court  of  Queen's  Bench 
in  the  case  of  Adams  v.  Jonea^  after  time  taken  to  consi- 
der the  question,  seems  very  strongly  applicable  to  this 
case.  Lord  Denman  there  describes  an  indorsement  thus : 
— ''A  bill  may  be  indorsed  in  two  ways,  either  by  a  spe- 
cial indorsement  making  it  payable  to  a  given  person, 
or  by  a  blank  indorsement  and  delivery  to  him.  In  the 
latter  way,  at  all  events,  if  not  in  the  former,  the  bill  must 
be  delivered  to  the  party  as  indorsee ;  but  this  plea,''  he 
adds,  '<  avers  that  it  was  indorsed  in  blank  and  delivered  to 
the  plaintiff,  not  as  indorsee,  but  as  agent  only  for  another, 
to  whom  he  was  to  deliver  it,  and  who  was  the  real  in- 
dorsee. We  think,  therefore,  that  it  was  a  constructive 
denial  that  the  bill  was  indorsed  to  the  plaintiff."  And 
in  Brind  v.  Hampshire  (a),  this  Court  came  to  the  same 
conclusion,  both  Lord  Alringer  and  Mr.  Baron  Parke 
holding  in  that  case  that  a  delivery  to  the  indorsee  is 
necessary  to  complete  an  indorsement,  by  which  those 
learned  Judges  clearly  mean  a  transfer  by  indorsement. 
Again,  Mr.  Justice  Bayley^m  his  book  on  Bills  of  Exchange, 
expresses  himself  very  clearly  to  the  same  effect :  ''  Bills 
and  notes  are  assigned/^  he  says,  ''either  by  delivery 
only,  or  by  indorsement  and  delivery/'  And  immedi- 
ately after  this  passage  he  adds,  "  On  a  trantfer  by  deli- 
very only,  without  indorsement,  the  person  making  it 
ceases  to  be  a  party  to  the  bill  or  note.  On  a  trans- 
fer by  indorsement,  he  is,  according  to  the  legal  opera- 
tion, a  new  drawer  (&)."  Then  what  is  the  meaning  of  the 
plea,  **  did  not  indorse,"  in  this  case?  In  order  to  ascertain 
this,  we  ought  to  look  at  the  declaration,  for  this  is  only  a 
traverse  of  one  of  the  averments  therein.  Now  the  declara- 

(a)  1  M.  &  W.  369.  (6)  Page  98,  4th  EH. 
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Exeh,  of  PUat,  tion,  after  setting  out  the  making  and  accepting  of  the 
^^^'  .  bill,  adds,  that  the  drawer  indorsed  it  to  Edward  Marston, 
and  that  Edward  Marston  indorsed  it  to  the  plaintiff. 
But  these  averments,  introduced  into  the  declaration  for 
the  purpose  of  tracing  the  plaintiff's  title  to  sue^  must 
necessarily  mean  that  the  drawer  transferred  the  bill  by 
indorsement  to  Edward  Marston,  and  that  Edward  Mar- 
ston transferred  the  bill  by  indorsement  to  the  plaintiff. 
The  plea,  therefore,  must  have  the  same  construction, 
and  must  be  taken  to  mean  a  denial  of  that  transfer  by 
indorsement  stated  in  the  declaration.  If,  then,  a  transfer 
by  indorsement,  as  we  have  before  shewn,  consists  in  an 
indorsement  (or  writing  the  name  of  the  party  transferring 
the  bill  on  the  bill)  and  a  deliv^  for  the  purpose  of  com- 
pleting such  transfer^  it  will  follow  that  the  issue  ''did  not 
indorse '^  involves  both  these  propositions. 

But  then  we  were  pressed  in  argument  with  the  difficulty 
that  here  there  has  been  a  delivery  to  the  plaintiff,  and  one 
for  the  admitted  purpose  of  transferring  the  bill ;  and  no 
doubt,  if  such  delivery  had  been  bon&  fide  and  for  value,  it 
would  have  been  quite  sufficient  to  give  a  title  to  the 
plaintiff.  The  law  merchant,  for  the  purposes  of  currency, 
and  the  advantages  flowing  from  an  unchecked  circulation 
of  bills  of  exchange,no  doubt  provides  that  a  bon&  fide  holder 
for  value  shall  not  be  affected  by  an  intermediate  fraud.  We 
do  not  indeed  adopt  the  proposition,  that  the  previous  party 
to  the  bill  is  estopped  from  setting  up  the  defence  of  fraud 
against  the  case  of  a  bon&  fide  holder  for  value.  We 
think  it  better  to  say,  that,  by  the  Law  Merchant,  every 
person  having  possession  of  a  bill  has,  (notwithstanding 
any  fraud  on  his  part,  either  in  acquiring  or  transfer- 
ring it),  frdl  authority  to  transfer  such  bill,  but  with  this 
limitation,  that,  to  make  such  transfer  valid,  there  must  be 
a  delivery,  either  by  him  or  by  some  subsequent  holder  of 
the  bill^  to  some  one  who  receives  such  bill  bon&  fide  and 
for  value,  and  who  is  either  himself  the  holder  of  it  or  a 
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peraon  through  whom  the  holder    claims.      Anything^  Enk.  of  Pieat, 
therefore,  which  shews  that  this  restriction  applies,  shews    ^  ^      ^ 
that  the  party  making  the  trans£^  had  no  authority,     Marston 
and  that  the  transfer  is  not  valid.     In  this  case,  if  the       Allek. 
eyidenoe  rejected  had  been  received,   and  the  jniy  had 
thereby  been  satisfied  that  this  bill  was  delivered,  after 
John  Harrop's  writing  his  name    thereon,  to  William 
Marston  for  a  special  purpose,  that  William  Marston  de- 
livered it  in  fraud  of  such  purpose  to  Edward  Marston, 
and  that  Edward  Marston,  at  the  time  of  such  delivery,  was 
fully  aware  that  in  so  doing  William  Marston  committed  a 
fraud,  we  think  that  they  ought  to  have  found  a  verdict 
for  the  defendant  on  the  issue  that  John  Harrop  did  not 
indorse  the  bill  (i.  e.  did  not  transfer  the  bill  by  indorse- 
ment) to  Edward  Marston.     For,  although  there  was  an 
indorsement,  there  was  no  valid  delivery  by  Harrop  or  by 
any  authority  from  him,  and  so  no  complete  transfer  by 
indorsement  of  the  bill  to  Edward  Marston. 

For  these  reasons,  we  are  of  opinion  that  the  evidence 
tendered  ought  to  have  been  received,  and  that  there  must 

be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


Todd  and  Another  v.  Emlt  and  Another. 
.  May  26 

jtxSSUMFSIT  for  goods  sold  and  delivered,  and  on  an  in  an  action 

account  stated. — ^Plea,  non  assumpserunt.  fendants,  to  rV- 

This  was  an  action  brought  to  recover  the  price  of  wine  ^J^^|ne*fur-"* 

supplied  by  the  plaintiffs  to  the  Alliance  Club,  during  the  nished  loasub- 

.  ,         ,       ,  ^      ,  ,  ^    y  '  scripilon  club, 

time  that  the  defendants  were  members  of  the  committee,  of  the  commit- 
tee of  which  the 
defendants 
were  memben,  it  was  proved  that  the  wine  was  ordered  by  the  house-steward,  who  stated  that 
he  bad  anthority  to  do  so  from  the  members  of  the  committee.  It  was  not  shewn  that  the  de- 
fendants had  either  personally  interfered  in  ordering  the  wine,  or  been  present  at  any  meeting 
of  the  committee  when  the  authority  to  order  the  wine  was  given ;  but  merely  that  they  were 
members  of  the  general  body  of  the  committee: — Beld^  that,  under  these  circumstances,  the 
question  for  the  jury  was  not,  whether  the  defendants,  by  their  course  of  dealing,  had  held  them- 
selves out  as  personally  rcsponsibU  to  the  plaintiffs,  but  whether  they  had  individually  autho- 
riied  the  making  of  the  contract  in  the  ordering  of  the  wine. 
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B*ch.  of  Pleat,  and  WES  tried  before  Lord  Denman,  C.  J.,  at  the  last  Spring 

1  Ail 

Assizes  for  the  county  of  Surrey,  when  the  following  facts 
appeared  in  evidence  (a). 

The  club  was  formed  in  the  year  1886,  and  the  mem- 
bers of  it  were  the  proprietors  of  the  club  and  the  renters 
of  the  house.  The  members,  on  admission,  paid  en- 
trance-money and  an  annual  subscription,  and  all  pro- 
visions consumed  in  the  club  were  paid  for  in  ready 
money.  The  fimds  were  deposited  at  a  banker's  ap- 
pointed by  the  members  of  the  club,  and  were  drawn  out 
by  cheques  signed  by  three  of  the  committee,  who  had 
authority  so  to  do,  and  countersigned  by  the  secretary. 
It  appeared  that  the  house-steward,  Mr.  Chapman,  was  the 
agent  of  the  committee  for  the  purpose  of  ordering  articles 
for  the  use  of  the  club,  and,  amongst  others,  wine  firom  the 
plaintiffs;  that  he  so  ordered  it  by  authority  of  the  mem- 
bers of  the  committee,  and  that  the  committee  were  aware 
that  the  wine  was  obtained  upon  credit.  It  also  appeared 
that  a  Mr.  Stewart,  one  of  the  committee,  had  gone  to 
the  plaintiffs'  for  the  purpose  of  tasting  wine  for  the  dub, 
with  the  knowledge,  as  he  stated,  of  "  the  members  of  the 
committee.''  It  did  not  appear  whether  by  those  words 
were  meant  all  those  who  were  elected  to  that  office  by 
the  dub,  or  merely  such  of  them  as  formed  a  committee 
at  some  particular  meeting  when  the  authority  was  given. 
The  defendants  had  not  ordered  the  wine  personally,  nor 
was  it  shewn  that  they  were  present  at  any  particular  meet- 
ing when  an  authority  to  order  it  was  given  to  the  steward. 
The  Lord  Chief  Justice,  in  summing  up  the  case  to  the 
jury,  told  them  that  the  question  was,  whether  the  com« 
mittee-men  were  authorized  to  pledge  the  personal  credit 
of  the  members ;  and  that  the  evidence  also  ndsed  an- 
other question,  whether  all  the  members  of  the  com- 

(a)  The  case  had  been  before     judgment  on  which  case  see  7  M. 
tried,  but  a  new  trial  was  granted,      &  W.  427. 
for  the  report  of  the  argument  and 
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mittee  had  not^  by  their  general  and  known  course  of  EMh.  ^f  PU0$, 


dealings  held  themselves  out  to  the  plaintiffs  as  parties 
personally  liable,  and  not  individually  as  a  committee  con- 
tracting to  pay  for  such  goods,  as  any  partnership  might 
do.  The  jury  found  a  verdict  for  the  plaintiffs,  with  £194 
damages. 

Thesiffer,  in  Easter  Term  last,  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
of  misdirection,  and  contended  that  the  question  which 
ought  to  have  been  left  to  the  jury  was,  whether  the  de- 
fendants had  made  the  contract  in  question  either  per- 
sonally or  by  means  of  their  agent,  and  not  as  it  was 
left  to  them.  The  C!ourt  having  granted  a  rule  to  shew 
cause, 

Piatt  and  Petersdarff  now  shewed  cause. — ^The  direction 
of  the  learned  Judge  was  right.  The  substance  of  what  he 
left  to  the  juiy  was,  whether  the  parties  choosing  the  wine 
were  authorized  by  the  defendants  to  purchase  it  of  the 
plaintiffs  upon  credit.  He  left  it  to  them  in  effect  to  con- 
sider, whether  the  defendants  had  not  given  the  steward 
authority,  as  their  agent,  to  enter  into  a  contract  which 
would  render  them  liable  for  wine  purchased  for  the 
use  of  the  dub ;  and  the  jury  must  be  taken  to  have  so 
found. 

Thesiger,  contra. — The  question  that  ought  to  have  been 
left  to  the  jury  was  not  at  all  a  question  of  partnership,  or 
whether  the  defendants  had  rendered  themselves  liable  by 
holding  themselves  out  as  partners  in  the  concern,  and 
thereby  procuring  credit,  but  whether  they  authorized  the 
steward,  as  their  agent,  to  make  the  contract  with  the  plain- 
tiffs on  their  account.  It  was  not  enough  to  shew  that  the 
plaintiffs  were  to  be  satisfied  out  of  the  funds  of  the  club. 
There  was  no  evidence  of  the  defendants  having  personally 
ordered  the  wine,  and  nothing  to  shew  that  they  had  even 
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MMeh.qfPiiMi,  constituted  the  house-steward  their  agent  to  order  it. 
^^  ^  That  was  the  question  which  ought  to  have  been  left  to  the 
jury^  but  it  was  not.  Had  that  question  been  left  to  them^ 
they  never  could  have  found  their  verdict  for  the  plaintiffs, 
as  there  was  no  proof  of  the  defendants  having  ordered 
the  wine,  or  of  their  having  been  present  at  any  meet- 
ings of  the  committee  when  the  steward  was  authorized 
to  order  it.  [Aldenon,  B. — ^It  does  not  appear  that  the 
plaintiffs  knew  at  the  time  that  there  were  such  persons  as 
the  defendants,  and  therefore  there  is  no  evidence  of  any 
holding  out  so  as  to  induce  them  to  give  credit ;  but  there 
is  evidence  of  authority  by  the  committee  to  the  steward 
to  give  the  order  for  the  wine.  Boffej  B. — The  question 
is,  whether,  where  a  certain  body  authorize  their  agent  to 
order  goods,  they  are  liable  individually.  Alderson,  B. — 
It  might  be  that  the  majority  only  gave  authority,  and 
that  the  defendants  dissented  from  it.  If  so,  I  should 
think  they  only  were  liable  who  voted  for  it.]  The  only 
question  was,  whether  there  was  an  authority  given  by 
the  defendants  to  the  steward  to  order  the  wine.  Had 
the  question  been  properly  left  to  the  juiy,  they  would 
probably  have  found  that  the  defendants  had  not  con- 
tracted nor  authorized  any  contract  with  any  particular 
individual,  and  that  the  plaintiffs,  in  supplying  the  wine, 
had  given  credit  to  the  club  at  large,  trusting  to  the  gene- 
ral respectability  of  the  members  of  it. 

Lord  Abinoee,  C.  B. — It  is  fit  that  this  case  should  be 
considered  again,  as  it  is  one  of  considerable  difficulty. 
Supposing  the  jury  to  have  been  of  opinion  that  the  majo- 
rity of  the  committee  had  a  right  to  bind  the  minority,  they 
might  still  think  that  the  defendants  had  never  done  any- 
thing to  shew  that  they  concurred  in  the  authority  given 
to  the  house-steward ;  yet  upon  the  general  summing  up 
of  my  Lord  Denman^  they  might  come  to  the  conclusion  that 
the  defendants  were  liable :  for,  hearing  the  evidence,  and 
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particularly  what  the  steward  said^  that  he  was  the  agent  of  Btck.  0/  p/«a^ 
the  committee,  and  that  he  by  their  authority  ordered  the  '  ^ 

wine  for  the  use  of  the  club,  the  jury  might  think,  if  he  i*od]> 
had  the  authority  of  all  the  members  of  the  committee  in  Emly. 
so  dealing  with  the  plaintiffs,  that  they  were  parties  to 
the  contract,  and  might  reasonably  infer  that  the  defend- 
ants were  liable.  It  appears  that  there  was  abundant 
evidence  to  warrant  the  Judge  in  leaving  it  to  the  jury  to 
consider  whether  the  defendants  concurred  in  the  authority 
to  the  steward  to  order  wine  given  by  some  of  the  conmiit- 
tee,  and  upon  that  ground  they  might  probably  have  found 
for  the  plaintiffs;  but  the  question  of  the  individual  liability 
of  the  defendants  does  not  appear  to  have  been  brought 
distinctly  to  the  notice  of  the  jury.  As  the  eridence  has 
been  reported  to  us,  we  cannot  say  we  see  any  proof  that 
any  member  of  the  committee  held  himself  out  as  person- 
ally liable  to  the  plaintiffs.  If  the  jury  had  given  their 
verdict  upon  the  notion  that  the  majority  bound  the 
minority,  that  might  be  a  different  question.  I  think  there 
ought  to  be  a  new  trial. 

Aldebson,  B. — The  point  for  consideration  is  a  very 
important  one,  arising  upon  a  contract  for  buying  goods 
upon  credit,  by  the  steward  of  a  club ;  and  the  question 
is,  whose  agent  he  is  in  making  the  contract.  The  plaintiffs 
undertake  to  shew  that  he  is  the  agent  of  the  committee, 
and  they  are  bound  to  make  out  that  proposition.  They 
might  prove  it  undoubtedly  by  shewing  that  the  defend- 
ants, with  a  great  number  of  other  persons,  all  of  them 
and  each  of  them,  concurred  in  authorizing  the  steward 
to  make  the  contract  with  the  plaintiffs;  and  there  is 
abundant  evidence  here  from  whence  the  jury  might,  if 
they  thought  fit,  infer  that.  That  is  the  true  view  of  the 
case;  because  Mr.  Stewart  says  he  was  one  of  the  com- 
mittee who  went  to  choose  the  wine,  and  that  all  the  mem- 
bers of  the  committee  knew  it;  and  then,  if  the  two  de- 
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Bgek.  qf  Pleat,  fendaiits  Were  memben  of  the  committee,  they  would  be 

1841 

^  ^  •  ^  Uable.  Whether  the  general  expression  "  members  of  the 
Todd  committee''  did  include  all  the  committee^  or  only  those 
Emlt.  who  attended^  may  be  a  matter  of  doubt — ^it  may  mean 
the  persons  who  attend  the  meetings,  or  each  and  every 
individual  member  of  the  committee^  including  the  two 
defendants.  In  order  to  make  the  case  out,  and  to  estabUsh 
the  liability  of  the  defendants,  the  jury  should  be  satisfied 
that  what  was  done  was  not  only  within  the  knowledge  of 
the  committee  generally,  but  that  it  was  within  the  parti- 
cular knowledge  of  the  two  defendants.  But  when  we  see 
the  generality  of  the  expression  used  by  the  witness,  it  is 
not  as  a  matter  of  course  to  be  inferred  by  us  that  the  jury 
would  have  come  to  the  conclusion  they  did,  if  they  had 
been  told  that  it  was  necessary  to  shew  a  particular  autho- 
rity by  each  of  the  two  defendants. 

RoLFE,  B. — I  am  of  the  same  opinion ;  but  I  cannot 
help  expressing  my  regret  that  this  case  has  to  be  tried 
again,  because  there  is  the  strongest  evidence  to  prove  the 
point  intended  to  be  disputed,  namely,  whether  or  not  the 
committee  either  altogether  agreed  to  be  bound  by  what 
any  of  them  might  do,  or  individually  authorized  what  was 
done.  The  steward  distinctly  states  that  he  had  the  au- 
thority of  all  the  members  of  the  committee,  and  two 
members  of  the  committee  make  the  same  statement ;  but 
at  the  same  time  it  does  not  appear  that  that  point  was 
left  to  the  jury;  and  therefore  I  must  concur,  though  re- 
luctantly, in  there  being  a  new  trial. 

Rule  absolute. 
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Ssek.  of  PUat, 
1841. 

MiTFORD  V.  FiNDEN  oud  Another.  " 

SSUMPSIT  by  the  payee  against  the  makers  of  a  pro-  To  an  action 
missory  note.    The  defendants^  (who  were  nnder  terms  of  against  the** 
pleading  issuably)^  pleaded  that  there  was  no  value  or  con-  "^^^^^ 
sideration  for  the  making  of  the  said  note^  and  that  it  was  note,  the  de- 
made  subject  to  certain  terms  and  conditions^  viz.  that  the  ed,  that  £ere ' 
defendants  should  not  be  called  upon  to  pay  the  same  if  Jenition^^OT'ihe 
they  were  not  able,  but  that  the  note  should  be  from  time  "°*«»  and  that  k 

was  made  tub- 

to  time  renewed,  until  they  should  be  able  to  pay  it.  ject  to  the  oon- 
Cawling  had  obtained  a  rule  to  set  aside  this  plea  as  fri-  defendanti '  * 
volous,  upon  an  affidavit  stating  that  the  plea  was  entirely  ^5"^  u^^^n'To 

false.  P<^y  ^^^  umae  if 

they  were  not 
able,  but  that 

W.  H.  Watson  now  shewed  cause.— The  Court  wiU  not  'Xnewel^ 
set  aside  a  plea  merely  on  the  alleged  ground  that  it  is  false.  ^^  T'^  •» 
MUes  V.  fVaUs  (a)  may  perhaps  be  cited  as  an  authority  the  plea  was 
for  the  plaintifiT,  but  that  case  was  decided  before  the  New  court  set  wide 
Rules,  which  have  abolished  the  general  issue  in  actions  ^JjJd^Mtl''* 
on  bills  of  exchange.    Although,  under  the  old  practice,  ^^  ^^  »nd 
the  Court  would  set  aside  a  sham  plea,  when  it  was  not  cuiated  to  em- 
in  the  usual  form,  upon  affidavit  that  it  was  false,  and  for  puintis:  * 
the  purpose  of  delay,  they  would  not  do  so  merely  on 
the  ground  that  it  was  sworn  to  be  false.    In  Cowper  v. 
Jones  {b),  which  was  a  similar  application  to  the  present, 
Patieson,  J.,  said, ''  Unless  the  defendant  was  under  terms 
of  pleading  issuably,  or  the  plea  pleaded  raised  a  different 
issue,  the  Court  cannot  interfere.    The  plea  may  contain 
a  statement  of  facts  which  may  or  may  not  be  true,  and 
which  are  not  sufficient  in  point  of  law  as  an  answer  to  the 
action.  That,  however,  is  not  a  reason  for  setting  it  aside. 
I  have  not  the  power  to  do  it.     I  know  the  Courts  some 
years  ago  used  to  interfere  when  the  plea  was  frivolous, 

(a)  1  Dowl.  P.C.  648.  (6)  4  Dowl.  P.  C.  692. 
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*"^  fu/*****'  and  authorize  the  plaintiff  to  sign  judgment  as  for  want  of 
a  plea.  But  the  Courts  afterwards  retraced  their  steps,  on 
the  ground  of  a  doubt  they  had  as  to  their  power  so  to  do. 
The  Courts,  therefore,  now  never  interfere  unless  the  de- 
fendant is  under  terms  to  plead  issuably,  or  under  some  spe- 
cial circumstances/^  La  Forest  v.  Langan  (a),  and  Mering- 
ton  y.  Beckett  {b),  are  also  authorities  to  shew  that  the  Courts 
will  not  interfere  merely  because  the  plea  is  false.  In  the 
former  case,  Tindal^  C.  J.,  says,  ^'  It  is  clear  that  this  is  a 
plea  upon  which  a  distinct  issue  may  be  taken ;  and  if  we 
were  to  allow  this  rule,  we  should  in  effect  be  trying  the 
case  upon  affidavit/' 

Lord  Abinoer,  C.  B. — In  those  cases  the  pleas  were 
good  upon  the  face  of  them.  Here  the  plea  is  both  tricky 
and  false,  and  framed  with  a  view  to  embarrass  the  plaintiff. 
The  plaintiff  must  demur,  or,  if  he  reply,  his  replication  is 
open  to  a  demurrer.  I  think  this  a  proper  case  for  the 
Court  to  set  aside  the  plea. 

Alderson,  B. — If  the  plea  had  been  good,  the  Court 
would  not  try  the  truth  of  it  on  affidavit ;  but  it  is  absurd, 
and  both  tricky  and  false ;  and  in  cases  of  that  kind,  the 
rule  of  the  Courts  seems  to  have  been  to  set  them  aside. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 

(«)  4  Dowl.  P.  C.  642.  <6)  2  B.  ft  C.  61 . 
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Rudt.  of  Pint, 
1841. 


Barker  v.  Hollisr. 

T  May  27. 

HIS  was  an  action  on  the  case  against  the  defendant^  The  Court  hu 
for  selling  a  preparation  called  ''  Atkinson's  Infant  Pre-  ^  review^thT 
servative,''  wrapped  np  in  printed  covers  in  imitation  of  ^J^^  ^^  **" 
those  used  by  the  plaintiff  for  the  same  purpose.  Judg«  at  Nbi 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sittings  ingacertiflGate 
after  Hilary  Term,  the  jury  found  a  verdict  for  the  plain-  ^naJftowta, 
tiff,  damages  1*.,  and  the  learned  Judge  certified,  under  2"^4yj^****' 
the  statute  8  &  4  Vict.  c.  24,  s.  2,  that  the  grievance  for  c.  24,  •.<. 
which  the  action  had  been  brought  was  wilful  and  mali- 
cious.  The  Master  having  taxed  the  plaintiff  his  fall  costs, 
pursuant  to  the  above  certificate, 

Erie  now  moved  for  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation. — ^Thls  is  not  a  case  in  which 
the  Judge  ought  to  have  granted  a  certificate  under  the 
act,  as  appears  from  the  case  of  Marriott  v.  Stanley  {a). 
[Alderson,  B. — It  seems  to  be  an  absolute  discretion.  If 
the  Judge  has  exercised  his  discretion,  I  do  not  see  how  we 
can  interfere.]  The  power  of  the  Judge  is  not  to  be  ex- 
ercised without  being  subject  to  the  revision  of  the  Court; 
for  suppose  he  were  to  certify  in  the  case  of  an  action  not 
within  the  statute  at  all?  Surely  there  ought  to  be  some 
remedy. 

Lord  Abinosr,  C.  B. — ^The  Judge  has  a  discretion 
vested  in  him  whether  he  will  certify  or  not,  in  all  cases  of 
trespass  or  trespass  upon  the  case ;  with  the  exercise  of 
which  discretion  we  have  no  right  to  interfere.  The  pre- 
sent action,  being  in  trespass  on  the  case,  comes  within  the 
act.  The  Judge  having  exercised  his  discretion  on  the 
subject,  I  think  we  have  no  right  to  review  it. 

(a)  1  Man.  &  O.  853 ;  2  Scott,  N.  R.  60. 
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Bxeh.  of  Phot,       Alderson^  B. — ^The  Judge  has  an  absolute  discretion, 
.   ^^^'   .     with  which  the  Court  has  no  authority  to  interfere. 

Barker 

HoLLiBR.         GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


,-    «^  Doe  d.  Todd  v.  Duesbuey. 

May  26,       _.- 

^Yh?  ^^''^'  ^  PON  ejectment  brought,  and  issue  joined  therein,  the 

during  hia  na-  following  casc  WBS,  uudcr  an  order  of  Lord  Abinger,  C.  B., 

from  EDd  sfter  stated  for  the  opinion  of  this  Court : — 

all*  an?wiy  **  ^^  premises  in  question  in  this  action  are  parcel  of 

bia  child  and  certain  estates  situated  at  Hunsley,  Biplingham,  and  Bow- 

ehildren;  if  only  ,  ii.i 

one  child,  then  ley,  lu  the  East  Riding  of  the  county  of  York,  of  all  which 

hiaorherhein,  ostatcs  Mrs.  Catherine  Younge,  widow,  before  and  at  the 

mhSa^orsf  or  *^^®  ^^  *^®  execution  of  her  will  hereinafter  mentioned, 

aaaigns;  but  if  and  thenceforth  continually  until  and  at  the  time  of 

more  such  child-  ,  "  .  .     j   •     *. 

ren,  then  equal-  her  death  also  hereinafter  mentioned,  was  seised  m  fee- 

ly  to  be  divided     .       , 
amongst  them      MmplC. 

iMkeJudtofhl  By  will  dated  17th  July,  1796,  duly  executed  and  at- 
heirs,  executors,  tested  as  is  by  law  required  for  the  devising  of  estates  of 
and  assigns  of  inheritance,  Mrs.  Catherine  Younge  devised  certain  pre- 
reiiJectiTefyrM  ™®®«*  ^^t  now  in  question,  to  her  cousins,  Esther  Dues- 
tenants  in  com-  bury  and  Mary  Duesbury,  the  daughters  of  her  late  uncle, 

mon,andnotas  ''  ^  '"  ° 

joint  tenants;  Matthcw  Ducsbury,  their  hcirs  and  assigns  for  ever,  as 

said  T.^    ^  tenants  in  common,  and  not  as  joint  tenants ;  and  among 

toX^idthS^t  ^^^^^  o^hc'  devises,  the  said  Catherine  Younge  thereby 

leaving  lawful  devised  her  said  premises  at  Hunsley,  Riplingham,  and 

Issue,  tneu  to       

R.  T.,  E.  D.,  Rowley,  together  with  other  property,  to  certain  trustees, 
tolhrirhdnT^  for  a  term  of  21  years,  to  commence,  as  to  the  said  pre- 

ezecutors,  ad- 
ministrators, and  assigns,  as  tenants  in  common,  and  not  as  Joint  tenants,  charged  with  the 
payment  of  1000/.  in  that  case  given  and  bequeathed  to  E.  H.,  to  be  paid  to  her  at  the  end  of 
twelve  months  after  the  said  R.  T.,  E.  D.  and  M.  D.,  their  heirs,  &c.,  should  come  into  the 
possession  of  the  tame  premises.  At  the  time  of  the  testator's  death,  T.  D.  and  several  of  bis 
children  were  living:— Aetf,  that  the  limitation  over  to  R.  T.,  E.  D.,  and  M.  D.,  did  not  ope- 
rate by  way  of  executory  devise,  nor  vest  in  them  a  remainder  in  fee. 
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mises  at  Hunsley,  Riplingham^  and  Rowley^  from  and  im-  Bxek.  rf  PUtu, 
mediately  after  her  decease,  upon  trust  to  provide  for  and 
secure  the  payment  of  certain  legacies  and  annuities  therein 
mentioned;  and  from  and  after  the  end  or  sooner  deter- 
mination of  the  said  term,  and  in  the  mean  time  subject 
thereto,  she  devised  the  said  premises  at  Hunsley,  Ripling- 
ham,  and  Rowley,  by  the  words  following : — ''I  also  give, 
devise,  direct,  limit,  and  appoint  all  my  said  freehold  mes- 
suage, farm,  closes,  lands,  and  hereditaments,  with  the  ap- 
purtenances, situate  at  Lower  Hunsley,  and  also  my  oxgang 
of  freehold  land,  with  the  appurtenances,  in  Riplingham 
fields,  in  the  parish  of  Rowley  aforesaid,  now  or  late  in  the 
tenure,  &c. ;  also  all  those  my  said  messuages,  farms,  closes, 
lands,  tenements,  and  hereditaments,  situate  at  Ripling- 
ham aforesaid,  with  the  appurtenances,  in  the  occupation, 
fcc. ;  and  also  all  other  my  freehold,  leasehold,  and  other 
real  estates  not  hereinbefore  disposed  of,  from  and  imme- 
diately after  the  end  or  sooner  determination  of  the  said 
term  of  twenty-one  years,  and  in  the  mean  time  subject 
thereto,  unto  and  to  the  use  of  Thomas  Duesbury,  the  son 
of  my  cousin  William  Duesbury,  and  his  assigns,  during 
his  natural  life ;  and  from  and  after  the  decease  of  the 
said  Thomas  Duesbury,  I  give,  devise,  limit,  direct,  and 
appoint  the  said  messuages,  lands,  hereditaments  and  pre- 
mises last  mentioned,  and  so  situate  at  fcc.,  unto  all  and 
every  the  child  and  children  of  the  said  Thomas  Duesbury, 
if  only  one  child,  then  to  such  child,  his  or  their  heirs,  ex- 
ecutors, administrators,  or  assigns,  but  if  more  such  child- 
ren, then  equally  to  be  divided  amongst  them,  share  and 
share  alike,  and  to  the  heirs,  executors,  administrators,  and 
assigns  of  such  children  respectively,  as  tenants  in  common 
and  not  as  joint  tenants;  but  in  case  the  said  Thomas 
Duesbury  shall  happen  to  die  withtmt  leaving  lawfid  isme, 
then  I  give,  devise,  limit,  direct,  and  appoint  all  and  every 
&c.,  (the  same  premises),  unto  Rebecca  Thornton,  the  sister 
of  the  said  Thomas  Duesbury,  and  to  the  said  Esther  Dues- 

VOL.  VIII.  MM  M.  w. 
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Bxeh.  tf  Pkoit  bury  and  Mary  Duesbury^  and  to  their  heirs,  exeeutcMrs, 

^  ^   -     administrators^  and  assigns,  as  tenants  in  common  and  not 

^^         as  joint  tenants,  according  to  such  estates  or  interests  as  I 

dm 

Todd  myself  have  respectively  therein,  charged  nevertheless  with 
DvvaBUBT.  the  payment  of  the  legacy  or  snm  of  £1000,  which  I  do 
hereby  in  that  case  give  and  bequeath  to  Elizabeth  Har- 
rison,  the  other  daughter  of  the  said  Matthew  Duesbury, 
the  same  to  be  paid  to  her  at  the  end  of  twelve  calendar 
months  next  after  the  said  Rebecca  Thornton,  Esther 
Dnesbury,  and  Mary  Daesbury,  their  heirs,  executors,  or 
assigns,  shall  come  into  the  possession  of  the  same  pre* 
mises,  and  also  charged  with  and  subject  to  such  annual 
and  other  payments  as  hereinafter  expressed/'  And  the 
testatrix  thereby  directed  the  said  trustees,  out  of  the  rents 
and  profits  of  the  said  estates  so  vested  in  them  for  twenty- 
one  years,  and  out  of  the  rents,  and  arrears  of  rent,  debts, 
and  sums  ot  money  due  and  owing  to  the  testatrix  at  the 
time  of  her  death,  and  also  out  of  the  money  to  arise  by 
certain  sales  therein  directed,  to  pay  and  discharge  the 
several  debts,  sums  of  money,  expenses,  annuities,  and 
other  charges  thereinafter  mentioned,  certain  of  which  said 
several  annuities  were  to  continue  to  be  paid  until  the  end 
or  other  sooner  determination  of  the  said  term ;  and  after 
payment  of  the  said  annuities,  to  pay  and  apply  the  sur* 
plus  for  and  towards  payment  of  the  several  legacies  or 
sums  of  money  thereinafter  given,  bequeathed,  or  directed 
to  be  made,  in  sudi  (Hrder,  manner,  and  priority  of  payment, 
as  the  same  were  thereinafi»r  set  down  or  expressed,  and 
when  and  so  soon  as  sufficient  mon^  was  recdved  for  the 
payment  of  the  same,  or  of  any  of  them,  according  to  sock 
priority,  that  is  to  say,  to  divers  persons  therdn  succes- 
sivefy  named,  the  respective  sums  therein  mentioned, 
many  of  which  are  small  sums,  for  rings  and  mourning, 
and  amongst  whidi  is  a  legacy  in  the  following  words : — 
''  To  such  of  the  children  of  the  said  Elizabeth  Harrison  as 
shall  be  living  at  the  decease  of  their  mother,  the  legacy  or 
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sum  of  £20  apiece ;"  and  also  a  legacy  of  £400  to  Emma  Exeh.  of  PUtu, 
Kirk^  and  last  in  succession,  to  the  said  Esther  Daesbury 
and  Mary  Duesbury,  the  legacy  or  sum  of  £750  apiece, 
and  to  the  said  Rebecca  Thornton,  a  legacy  or  sum  of 
£800 :  and  the  testatrix  thereby  directed,  that  when  and 
as  soon  as  the  said  legacies  or  sums  of  money  before  men- 
tioned should  be  raised,  levied,  and  satisfied,  the  said  term, 
or  the  residue  thereof  unexpired,  should  cease,  and  that 
from  the  end  or  sooner  determination  of  the  said  term  of 
twenty-one  years,  certain  annuities  and  legacies  specified 
should,  if  not  before  extinguished,  be  charged  on  the  es- 
tates devised  to  the  use  of  the  said  Thomas  Duesbury  and 
his  assigns  as  aforesaid ;  and  that  in  case  the  said  Emma 
Kirk  should  happen  to  die  before  the  said  legacy  shoidd 
become  payable,  leaving  lawful  issue,  then  she  directed, 
limited,  and  appointed  that  the  said  legacy  or  sum  of  £400 
so  given  or  directed  to  be  paid  to  her,  should  go  and  be  paid 
to  all  and  every  the  child  and  children  of  the  said  Emma 
Kirk,  who  should  be  living  at  her  decease;  if  only  one 
child,  then  to  such  child ;  but  if  more  than  one,  then  to 
and  equally  amongst  such  children,  share  and  share  alike,  at 
their  respective  ages  of  twenty-one  years ;  and  if  it  should 
happen  that  the  said  Emma  Kirk  should  die  before  the  said 
legacy  should  become  payable,  without  leaving  lawfiil  issue, 
then  she  directed  that  the  said  legacy  should  sink,  lapse, 
and  not  be  raised ;  and  she  also  thereby  directed  that  in  case 
the  said  Bebecca  Thornton  should  happen  to  die  before  her 
said  legacy  should  become  payable,  leaving  lawful  issue, 
then  and  in  such  case  the  legacy  or  sum  of  £800  so  given 
or  directed  to  be  paid  to  her  should  go  and  be  paid  to  all  and 
every  the  child  and  children  of  the  said  Rebecca  Thornton 
which  should  be  living  at  her  decease ;  if  one  only  child, 
then  to  such  only  child,  but  if  more  than  one,  then  unto  and 
equally  to  be  divided  among  such  children,  share  and  share 
alike,  at  their  respective  ages  of  21  years,  and  also  that  the^ 
said  sum  of  £800  should  in  that  case  be  placed  out  at  in- 
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Exek.  of  Pleat,  terest  by  the  said  trustees  from  and  immediately  after  the 
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time  the  same  would  have  been  payable  to  the  said  Rebecca 
Thornton,  and  the  interest  thereof  applied  by  them  towards 
the  maintainace  and  education  of  such  child  or  children 
as  last  mentioned:  and  if  it  should  happen  that  the  said 
Rebecca  Thornton  should  die  before  the  said  legacy  should 
become  payable,  without  leaving  lawful  issue,  then  that  the 
said  legacy  of  £800  should  lapse,  and  not  be  raised  and 
paid  by  the  said  trustees.  And  the  testatrix  also  directed, 
that  in  case  the  said  Esther  Duesbury  and  Mary  Diiesbury, 
or  either  of  them,  should  happen  to  die  before  their  said 
legacies  should  become  payable,  leaving  lawful  issue,  then 
and  in  such  case  the  legacy  or  legacies  of  such  of  them  so 
dying,  should  go  and  be  paid  to  their  respective  child  or 
children  at  their  respective  ages  of  twenty-one  years ;  if 
more  such  children  than  one,  then  to  be  equally  divided 
among  them,  share  and  share  alike ;  but  in  case  either  of 
them  the  said  Esther  Duesbury  and  Mary  Duesbury  should 
happen  to  die  unmarried  or  without  leaving  lawful  issue, 
and  before  her  respective  legacy  should  become  payable, 
then  and  in  such  case  the  legacy  of  her  so  dying  should 
go  and  be  paid  to  the  survivor  of  them,  as  and  when  the 
original  legacy  of  such  survivor  should  become  payable  by 
virtue  thereof;  and  in  case  both  of  them  the  said  Esther 
Duesbury  and  Mary  Duesbury  should  happen  to  die  un- 
married before  their  said  legacies  should  become  payable, 
then  that  the  said  several  legacies  or  sums  given  or  directed 
to  be  paid  to  them  respectively  should  go  and  be  paid  to 
Elizabeth  Harrison,  when  and  as  the  said  legacies  would 
have  become  payable  by  virtue  of  that  will. 

On  the  6th  of  June  1798,  Mrs.  Catherine  Younge  made 
a  codicil,  which  does  not  affect  the  premises  in  question  in 
the  present  case,  and  she  died  on  the  7th  of  September  1798, 
without  further  altering  or  revoking  her  said  will.  Esther 
Duesbury  and  Mary  Duesbury  were  the  daughters  of  the 
testatrix's  late  uncle  Matthew  Duesburv.    The  said  Tho- 
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mas  Duesbury  was  the  heir-at-law  of  the  testatrix.  The  ^cA.  of  PUas, 
said  Thomas  Duesbury  survived  the  testatrix^  and  upon  her 
death  entered  into  and  during  his  life  retained  the  posses- 
sion of  the  said  Hunsley^  Biplingham,  and  Bowley  estates, 
and  took  all  the  profits  for  his  own  use.  The  other  pro- 
perty devised  and  bequeathed  to  the  said  trustees  was 
amply  sufficient  to  pay  all  the  annuities,  legacies,  and 
charges,  and  they  were  all  paid  before  the  year  1820. 
AU  the  children  of  the  said  Thomas  Duesbury  died  without 
issue  and  unmarried.  He  had  five  children,  viz.  Robert 
the  eldest,  who  was  born  in  June  1795  and  died  in  July 
1805;  William  and  Thomas^  born  in  August  1796,  who 
died,  the  one  in  September,  the  other  in  October  of  the  same 
year;  John,  bom  in  July  1798,  who  died  in  September  1798, 
and  William,  born  in  November  1800,  who  died  in  1801. 

On  the  6th  and  7th  of  January  1832,  indentures  of  lease 
and  release  of  those  respective  dates  were  executed  by  the 
said  Thomas  Duesbury ;  and  by  the  release,  which  is  made 
between  the  said  Thomas  Duesbury  of  the  first  part,  Tho- 
mas Hutton  of  the  second  part,  and  Richard  Lambert  of 
the  third  part,  it  was  witnessed,  that,  for  the  purpose  of 
barring  and  destroying  all  estates  tail,  and  all  remainders  and 
reversions  thereupon  expectant  or  dependant,  mentioned, 
limited,  or  contained  in  the  said  will  of  the  said  C.  Younge, 
of  and  concerning  the  said  estates  therein  mentioned,  the 
said  Thomas  Duesbury  did  grant,  bargain,  sell,  release,  and 
confirm  unto  the  said  Richard  Lambert,  as  in  his  actual 
possession  then  being  by  virtue  of  the  said  lease,  and  to 
his  heirs,  the  said  estate  at  Hunsley  and  Riplingham  and 
Rowley  (inter  aha),  with  their  appurtenances ;  to  have  and 
to  hold  the  same  unto  and  to  the  use  of  the  said  Richard 
Lambert,  his  heirs  and  assigns,  to  the  intent  and  pur- 
pose that  the  said  Richard  Lambert  might  be  and  become 
an  actual  tenant  of  the  freehold  of  all  the  said  estates,  to 
the  end  that  one,  two,  or  more  good  and  perfect  common 
recovery  or  recoveries  with  double  voucher  should  and 
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Eich,  of  PUoi,  might  in  due  form  of  law  be  thereof  had  and  suffered,  in 
such  manner  and  for  such  intents  and  purposes  as  thera- 
inafter  mentioned ;  and  it  was  agreed  and  declared  that  it 
should  be  lawful  for  the  said  Thomas  Hutton,  at  the  ex- 
pense of  the  said  Thomas  Duesbury,  to  sue  forth  one,  two, 
or  more  writ  or  writs  of  entry  sur  disseisin  en  le  post,  there- 
by demanding  against  the  said  Richard  Lambert  the  here- 
ditaments and  premises  thereinbefore  mentioned,  to  which 
Lambert  should  appear  and  vouch  Duesbury,  &£.,  so  that 
one  or  more  good  and  perfect  common  recovery  or  recoveries 
with  double  voucher  should  and  might  be  suffered  of  all 
such  hereditaments;  and  that  the  same  should  be  and 
enure  to  and  for  the  only  proper  use  and  behoof  of  the 
said  Thomas  Duesbury,  his  heirs  and  assigns  for  ever. 
This  deed  was  registered  at  the  office  in  and  for  the  East 
Biding  of  York  on  the  23rd  November,  1836.  In  Hilary 
Term  1832,  two  several  recoveries  were  suffered  of  the  said 
estates  accordingly,  but  in  which  recoveries  one  Henry 
William  Hutton  was  the  demandant,  the  said  Bichard 
Lambert  tenant,  and  the  said  Thomas  Duesbufy  vouchee, 
who  duly  vouched  over  the  common  vouchee. 

Henry  William  Hutton  was  partner  of  the  said  Thomas 
Duesbury  as  bankers.  No  recovery  was  suffered  in  which 
Thomas  Hutton  was  a  party. 

Thomas  Duesbury  died  on  the  28th  day  of  June,  1837, 
having  first  made  a  will  duly  executed  to  pass  real  estates, 
and  devised  his  real  estates  to  the  defendant.  The  de- 
fendant is  the  second  son  of  the  said  Rebecca  Thornton, 
who  survived  the  testatrix,  and  also  survived  her  husband; 
and  on  the  19th  day  of  October  1819,  being  then  a  widow, 
made  a  will  whereby  she  devised  her  real  and  personal 
estates  to  trustees  to  sell  for  the  use  of  her  children.  She 
died  on  the  28th  of  June  1822. 

Upon  the  death  of  Thomas  Duesbury,  the  defendant 
entered  upon  and  has  since  received  the  rents  and  profits 
of  the  said  estates. 
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The  said  Esther  Duesbury  and  Mary  Daesbury  also  sur-  ^««**  rf  ^^^f 
vived  the  testatrix.  Esther  Duesbury  died  unmarried  and 
intestate  as  to  real  estate  in  1815^  leaving  her  sister,  the 
said  Mary  Duesbury,  her  sole  heiress  at  law  her  surviving. 
The  said  Mary  Duesbury  married  John  Todd,  who  died  in 
August  1888,  and  she  is  the  Mary  Todd  named  in  the 
dechuratiim  as  tJie  lessor  of  the  plaintiff.  Elisabeth 
Harrison  was  married  at  the  time  of  the  death  of  Mrs. 
Catherine  Younge,  and  died  on  the  18th  of  September 
1815,  being  at  the  time  of  her  death  a  widow. 

The  said  Mary  Todd  claims  in  this  action  one  undivided 
third  part  of  the  premises  in  question  under  the  said  devise 
in  her  favour  in  the  said  will  of  Catherine  Younge  con- 
tained, and  also  one  other  undivided  third  part  of  the  said 
premises  as  heiress  at  law  of  her  late  sister  Esther  Dues- 
bury, under  the  same  devise  in  favour  of  the  said  Esther 
Duesbury  in  the  same  will. 

The  several  wills,  deeds,  fee,  are  to  be  referred  to  as  part 
of  the  case,  if  thought  necessary  by  either  party. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  Mary  Todd  is  entitled  to  the  said  two  undivided 
third  parts,  or  either  of  them,  of  and  in  the  said  premises. 
If  the  Court  shall  be  of  opinion  in  the  affirmative  thereof, 
then  judgment  is  to  be  entered  for  such  part  for  the  plain- 
tiff by  confession^  and  la.  damages,  immediately  after  the 
decision  of  the  said  case,  or  otherwise  as  the  Court  may 
direct.  If  the  Court  shall  be  of  a  contrary  opinion,  then  a 
judgment  of  nolle  prosequi  is  to  be  entered. 

In  Michaelmas  Term  last,  the  case  was  argued  by 

/.  Henderson  for  the  lessor  of  the  plaintiff. — The  limita- 
tion over  to  Rebecca  Thornton,  Esther  Duesbury,  and  Mary 
Duesbury,  if  operative  by  way  of  executory  devise  or  vested 
remainder,  is  not  affected  by  the  recovery. 

First,  that  limitation  took  effect  as  an  executory  devise. 
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Exeh.  of  PkM,      Thomas  Duesbury  was  merely  tenant  for  life.   The  devise 
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in  his  favour  is^  in  terms^  for  his  life  only^  and  the  other 
parts  of  the  will  do  not^  by  implic§ition  or  operation  of  law^ 
enlarge  his  estate  beyond  what  the  terms  of  that  devise 
import.  There  is  neither  necessity  nor  room  for  such  an 
implication^  the  will  in  express  and  apt  words  defining 
lus  estate  to  be  for  life,  and  giving  in  remainder  to  his 
children  an  express  estate  of  inheritance.  The  rule  in 
Shelley's  Case  (a)  does  not  apply^  the  limitation  over 
being  to  children^  who  take,  not  as  by  descent^  but 
equally  amongst  them^  with  words  of  express  limitation  to 
the  heirs  of  the  children.  Wyld*s  Case  {b),  Archer^s 
Case  (c),  Doe  d.  Ginger  v.  White  {d),  GoodtUle  v.  Wood- 
hall  {e),  Doe  d.  Barnard  v.  Reason  (/),  Doe  d.  Liversage  v. 
Vaughan{g). 

The  remainder  vested  in  the  children  living  at  the  time 
of  the  testatrix's  death.  In  Goodrighi  v.  Dunham  {h), 
Doe  d.  Comberbach  v.  Perryn  {%),  and  Bumsall  v.  Davy  {k), 
similar  remainders  over  were  held  to  be  contingent ;  but  in 
those  cases  there  was  no  child  to  take  a  vested  interest. 
In  the  present  case^  there  being  children^  they  took  a 
vested  remainder  in  fee^  subject  to  open  and  let  in  those 
children  who  might  be  bom  afterwards  j  Right  v.  Creber  (/) ; 
and  the  limitation  over  to  Rebecca  Thornton^  E.  Duesbury, 
and  Mary  Duesbury  took  eiFect  by  way  of  executory  devise. 
Doe  d.  Ban^ld  v.  Wetton{m). 

It  will  be  contended  for  the  defendant,  that  the  contin- 
gency on  which  tins  limitation  over  depends  is  too  remote 
for  an  executory  devise,  and  that  therefore  this  case  is  not 

(a)  1  Rep.  104.  (A)  1  Doug.  264. 

(b)  6  Rep.  17.  (i)  3  T.  R.  484. 

(c)  1  Rep.  66.  (k)  1  Bos.  &  Pul.  215  ;  and  see 
(<0  Waies,  348.  6  T.  R.  30. 

(e)  Willes,  592.  (Q  5  B.  &  Cr.  866 ;  8  D.  &  R.  71 8. 

(/)  3  Wils.  244.  (w)  2  Bos.  &  Pul.  324  ;  and  see 

iff)  5  B.  &  Aid.  464 ;  1  D.  &  R.  Doe  d.  Herbert  v.  Selby,  2  B.  &  Cr. 

52.  925;  4  D.  &  R.  608. 
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within  the  rule  in  Pelh  y.  Broton  (a).   This  objection  raises  Bsek.  qf  Pleat, 
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the  question^  whether  the  words  "in  case  the  said  Thomas  ^  ^  . 
Duesbury  shall  happen  to  die  without  leaving  lawful  issue/'  i>ob 
refer  to  issue  living  at  his  deaths  or  to  an  indefinite  failure  Todd 
of  issue.  If  this  were  the  devise  of  a  term,  these  words  duemury. 
would  be  construed  in  that  which  certainly  appears  to 
be  their  natural  and  obvious  sense^  that  is^  as  denoting 
issue  left  by  Thomas  Duesbury^ — issue  living  at  his  death. 
Targett  v.  Gaunt  {h).  The  distinction  taken  in  Forth  v. 
Chapman  [c),  in  the  construction  of  the  testator's  meaning 
of  the  same  words  as  applied  to  different  kinds  of  property^ 
Lord  Kenyan  doubted  in  Porter  v.  Bradley  {d),  and  repro- 
bated in  Roe  d.  Sheers  v.  Jeffery  {e);  but  it  was  insisted  on 
by  Lord  Eldan  in  Crooke  v.  De  Vandes  (/),  and  is  adverted 
to  in  the  late  case  of  Doe  d.  Cadogan  v.  Ewart  {g).  If  this 
distinction  prevails^  still  it  is  clear  on  all  the  cases^  that 
where^  on  the  whole  will,  it  appears  that  the  testator  con- 
templated a  failure  of  issue  within  the  limits  prescribed  to 
executory  devises,  the  words  will  be  construed  accordingly. 
Thus,  such  an  intention  was  inferred  in  PeUs  v.  Brawn 
from  the  word  "  living''  applied  to  the  devisee  over ;  in 
Porter  v.  Bradley  from  the  words  "  behind  him "  added 
to  the  words  "  leaving  no  issue  /'  and  in  Boe  d.  Sheers  v. 
Jeffery  from  the  circumstance  that  the  devise  over  was 
for  life.  The  case  of  Doe  d.  Smith  v.  Webber  (A)  affords  a 
more  direct  authority  on  this  point.  There,  the  contem- 
plation of  failure  of  issue  living  at  the  death  of  the  first 
devisee  was  inferred  from  a  bequest  on  the  death  of  the 
first  devisee  without  leaving  a  child  or  children  (there 
held  to  mean  issue)  to  her  executors  or  administrators, 
or  such  person  as  she  should  by  will  appoint.     Here  the 

(a)  Cro.  Jac.  590.  (/)  9  Ves.  197. 

{h)  1  P.  Wmg.  432.  {g)  7  Ad.  &  Ell.  636 ;  3  Nev.  & 

(c)  1  P.  Wnw.  663.  P.  197. 

(rf)  3  T.  R.  1 13.  (A)  1  B.  &  Aid.  713. 

{e)  7  T.  R.  589 
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CMC  witlua  tweire  Moodis  after  tlie 

7009        talrix  eonteaqrfated  an  etent  mot  too 

This  qBftlKHiy  hoveivr,  does  aot 
tended  feeoodlj,  the  diOdrai  of  Thorns  DwriiiifT  toidt 
a  rerted  estate  tail,  the  imnifdiatr  iCBaindcr  wheram 
reirted  in  Bcbecaea  1*bonitoii,  K  Doesbnr,  aad  Manr  Dms- 
borf  in  fee. 

The  estate  limited  to  the  childrai  in  femaimder  to  T. 
Doesbonr,  the  tenant  foft  life^isezptesdjaB  estate  of  inhe- 
ritanee,  and  the  immediate  derise  orer  toRdieeeaThornlon, 
E.  Doesbmy,  and  M«  Doesbniy,  on  fidlore  of  issae  of  Hio- 
mas  Duesbttfj,  shews  that  the  testatrix  intended  that  sneh 
estate  of  inheritance  should  not  subsist  longer  than  the 
existenoe  of  lineal  descmdants  of  Thmnas  Doesbmy.  Hie 
intention  thus  manifested  restrains  the  »>^»*"g  of  the 
word  ''  heirs/'  used  in  the  limitation  in  fitvoor  of  Thomas 
Duesbnry's  children^  to  ''  heirs  oi  their  bodies,"  and  the 
estate  in  fee-simple,  which  the  words  used  would,  per  se, 
hare  conferred  on  them,  to  an  estate  tail.  The  case  of 
Doe  d«  Barnard  t.  Reason  (a)  affords  a  direct  authority  for 
the  plaintiff  on  this  pdnt.  There  it  was  held  that  the  in- 
tention apparent  on  the  will,  that  those  in  remainder  should 
take  in  fee,  on  failure  of  the  line  of  the  tenant  for  life, 
narrowed  the  estate  of  the  issue  of  the  tenant  for  life  to  an 
estate  tail,  although  limited  to  them  and  their  hem  g«e- 
rally;  and  that  the  estate  limited  thereon  was  a  vested  re- 
mainder. So  here,  the  clearly  apparent  intention  that 
the  estate  conferred  on  the  children  of  T.  Duesbury  should 
not  continue  after  failure  of  lineal  descendants  of  T. 
Duesbury,  reduces  the  estate  of  the  children  to  an  estate 
tail,  and  B.  Thornton,  E.  Duesbury,  and  M.  Duesbury, 
the  next  in  remainder,  took  a  vested  remainder  in  fee. 

(a)  3  Wih.  244. 
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The  cases  of  Jonen  v.  Legg  (a)  and  TViuiy  v.  Agar  (6)  are  to  £»*•  0/  ''Cm'. 
the  like  effect;  and  the  cases  of  Doe  d.  Oinger  v.  ff%i/tf  (4:)^ 
Goodiiik  v.  fVoodhall  (d),  Denn  d.  Geermg  v.  Shenion  {e), 
Goodright  v.  DiniAam  (/)^  Doe  d.  Comberbach  v.  Perryn  {g), 
Doe  d.  Davy  v.  BunuaU  (A),  I«ee9  ▼.  Mosley  (t),  and  Datuey 
V.  Griffiths  {k),  sustain  or  consist  with  this  view.  On  the 
death  of  the  testatrix,  therefore,  estates  vested  in  Thomas 
Duesbury  for  life,  in  his  children  in  fee  tail  in  remain- 
der, with  cross  remainders  among  them,  {Powell  on  Devisee, 
Vol.  1,  pp.  604  et  seq.),  and  in  Bebecca  Thornton,  E.  Does- 
bury,  and  Mary  Duesbury,  in  remainder  therein  in  fee 
simple. 

Creeewell,  for  the  defendant. — ^Thomas  Duesbury  took 
an  estate  tail.  The  limitation  in  terms  for  his  life  does 
not  exclude  the  operation  of  words  importing  an  intention 
to  confer  on  him  an  estate  tail,  and  from  such  words  an 
estate  tail  will  be  implied,  to  effectuate  that  intention. 
Doe  dem.  Cock  v.  Cooper  (/),  Peirson  v.  Vickers  (m). 
Doe  dem.  Blandford  v.  Applin  (n),  Jeeson  v.  Doe  dem. 
Wright  (o).  Doe  dem.  AUdneon  v.  Feaiherslonhaugh  (p). 
The  devise  over  is  on  failure  of  issue,  not  of  the  children, 
but  of  Thomas  Duesbury;  and  a  limitation  over  in  default 
of  issue  of  T.  Duesbury  gives  him,  by  implication,  an  estate 
tail.  If  a  child  of  T.  Duesbury  had  married  and  died  in 
the  testatrix's  lifetime,  leaving  issue  which  continued, 
the  limitation  over  to  R.  Thornton,  E.  Duesbury,  and  M. 
Duesbury  could  not  take  effect,  there  being  issue  of  T. 

(a)  9  Mod.  461;  and  S.  C,  no-  (A)  6  T.  R.  30. 
mine  Ives  v.  Le^ge,  3  T.  R.  488,  (i)  1  Y.  &  Coll.  584. 
note  (a).                                                 •  (k)  4  M.  &  Selw.  61 . 

(b)  12  East,  253.  (t)  1  East,  229. 
(e)  WiUes,  348.  (m)  5  East,  547. 
{d)  Willes,  592.  (n)  4  T.  R.  82. 
(«)  Cowp.  410.  (o)  2  Bligh,  1;  5  M.  &  Selw.  96. 
(/)  1  Doug.  264.  (p)  1  B.  &  Adol.  944. 
(g)  3  T.  R.  484. 
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Bxck.qfPieai,  Duesbiiry,  although  all  the  children  who  survived  the  tes- 
^^^'  ^  tatrix  and  their  issue  had  failed.  If  then  it  be  held  that 
the  children  took  an  estate  tail^  T.  Duesbury  took  an 
estate  tail  in  remainder  therein.  Doe  dem.  Bean  v.  Hal-^ 
ley  (a),  Doe  dem.  Garrod  v.  Garrod  {b),  Doe  dem.  GalUni 
V.  GaUifd  {c),  Parr  v.  Swindels  (d). 

Then  as  to  the  executory  devise^  the  gift  over  to  B.  Thorn- 
ton, E.  Duesbury,  and  M.  Duesbury,  is  clearly  too  remote  to 
be  valid  as  an  executory  devise.  The  words  "  die  without 
leaving  issue  *'  have  never,  in  relation  to  freeholds,  been 
held,  per  se,  to  refer  to  issue  living  at  the  time  of  the  death. 
As  to  freeholds,  a  long  series  of  cases,  from  Forth  y.Chap- 
man  (e)  down  to  Doe  dem.  Cadoga$^  v.  Ewart  (/)  have  con- 
ferred on  these  words  a  technical  meaning,  which  must  be 
adopted,  unless  a  different  intent  is  otherwise  apparent ; 
and  here  no  such  intent  is  apparent. — He  cited  Crooke  v.  De 
Vandes  (g),  Franklin  v.  I^ey  (A),  Tenny  d.  Agar  v.  Agar  (i), 
Broadhurst  v.  Morris  (A:),  Marshall  v.  HiU  (/),  Dansey  v. 
Griffiths  (fit).  Doe  d.  Cadogan  v.  Ewart. 

Henderson,  in  reply. — ^It  is  not  contended  that  the  words 
^'  for  life''  necessarily  exclude  any  implication  of  an  estate 
tail.  But  the  express  words  of  inheritance  to  all  the  children 
remove  the  ground  and  necessity  for  any  such  implication, 
and  distinguish  this  case  from  such  of  the  cases  cited  for 
the  defendant  as  bear  on  this  point.  In  Doe  dem.  Bean  v. 
Halley  the  limitation  over  on  the  estate  for  life  being 
to  the  eldest  son  only  and  his  heirs,  if  the  words,  ''in  de- 
fault of  issue  male,''  had  not  been  construed  as  implying 
an  estate  tail,  no  issue  but  an  eldest  son  and  his  descend- 

(«)  8  T.  R.  5.  .  (/)  7  Ad.  &  EU.  636. 

(h)  2  B.  &  Aid.  87.  ig)  9  Ves.  197. 

(r)  5  B.  &  Adol.  621 ;  S.  C.  in  er-  (A)  6  Madd.  258. 

ror,  3  Adol.  &  £11.  340;  4  Nev.  &  (012  East,  253. 

M.  894.  {k)  2  B.  &  Adol.  1. 

(<0  4  Ru88.  283.  (/)  2  M.  &  Selw.  608. 

(e)  1  P.  Wms.  663.  (m)  4  M.  &  Selw.  61. 
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ants  could  have  taken.     Here  the  limitation  over  is  to  all  Bxek.  ef  Pleat, 
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the  children.     Doe  dem.  GalHni  v.  Gallim  is  so  peculiar^ 

that  it  cannot  govern  the  decision  of  the  present  case. 
The  language  of  the  judgment  there  may  indeed  be  cited 
in  answer  to  that  suggestion^  on  which  the  defendant's 
argument  upon  this  point  is  mainly  founded^  namely,  that 
a  child  of  T.  Duesbury  might  have  married^  and  died  in  the 
lifetime  of  the  testatrix^  leaving  issue.  Upon  a  similar 
suggestion,  Tlndal,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  observes  (a),  that ''  As  this  supposed  event  takes 
place  in  the  lifetime  of  the  testator,  it  was  open  to  him  to 
make  such  new  disposition  of  his  property  as  he  might 
think  fit,  on  this  change  in  his  family  taking  place;  and 
the  argument,  therefore,  is  not  entitled  to  the  same  weight 
as  where  the  construction  put  upon  a  will  is  such  that 
a  failure  in  the  manifest  intention. of  the  testator  must 
necessarily  foUow  by  an  event  which  takes  place  after  his 
death,  at  which  time  he  can  have  no  control  over,  and  no 
means  of  applying  a  remedy  to,  the  contingency  which  has 
taken  place.''  If  the  event  suggested  had  happened  in  the 
present  case,  the  testatrix  might,  and  if  she  thought  fit,  no 
doubt  would,  have  altered  her  will  in  conformity  with 
the  alteration  in  the  family  of  her  kinsman  T.  Duesbury, 
the  members  of  which  are  the  objects  of  her  bounty.  The 
will  not  having  been  revoked  or  altered  as  to  the  devise  in 
question,  must  be  read  as  speaking  the  intention  of  the 
testatrix  up  to  and  at  the  time  of  her  death,  and  to  sup- 
port an  implication  which  would  defeat  her  intention 
clearly  expressed,  in  the  event  which  has  actually  occurred ; 
it  is  not  enough  to  suggest  the  possibility  of  the  occur- 
rence in  her  lifetime  of  an  event  which  did  not  occur,  and 
for  which,  if  it  had  occurred,  she  might,  and  if  she  had 
seen  fit,  no  doubt  would  have  made  a  suitable  provision. 
The  case  of  Doe  dem.  Barnard  v.  Reason  {b),  and  others 

(a)  3  Ad.  &  Ell  353.  (6)  3  WiU.  244. 
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Frch.  of  PteoM,  already  cited  to  the  like  effect^  have  not  been  questioned 
^    ^      .     or  distinguished^  as  authorities  for  the  proposition  that 
i>oB         B.  Thornton,  E.  Duesbury,  and  M.  Duesbury  took  a  vested 
ToDo         remainder  in  fee-simple  under  the  devise. 

^"»^"^-  Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLYE,  B. — This  was  a  special  case,  which  was  argued 
before  us  in  last  Michaelmas  Term.  The  question  turns 
on  the  construction  of  the  will  of  Catherine  Younge.  She, 
by  her  will,  dated  the  19th  of  July,  1796,  devised  the  resi- 
due of  her  freehold,  leasehold,  and  other  real  estates,  in- 
cluding the  lands  in  question,  which  are  freehold,  to 
Thomas  Duesbury  for  his  life,  and  after  his  decease,  unto  all 
and  every  the  child  and  children  of  the  said  Thomas  Dues- 
bury,  if  only  one  child  then  to  such  child,  his  or  her  heirs, 
executors,  administrators,  or  assigns,  but  if  more  such 
children,  then  equally  to  be  divided  among  them  share 
and  share  alike,  and  to  the  heirs,  executors,  administra- 
tors, and  assigns,  of  such  children  respectively,  as  tenants 
in  common ;  and  she  then  proceeded  thus — "  but  in  case 
the  said  Thomas  Duesbury  shall  happen  to  die  without 
leaving  lawful  issue,  then  I  give  the  said  premises  unto 
Rebecca  Thornton,  Esther  Duesbury,  and  Mary  Dues- 
bury, thehr  heirs,  executors,  administrators,  and  assigua, 
as  tenants  in  common,  charged  nevertheless  with  the  pay- 
ment  of  the  legai^  of  £1060,  which  I  do  hereby  in  that 
case  give  and  bequeath  to  Elisabeth  Harrison,  daughter  of 
the  said  Mary  Duesbury,  the  nnme  to  be  paid  to  her  at  the 
end  of  twelve  calendar  months,  next  after  the  said  Re- 
becca Thornton,  Esther  Duesbury,  and  Mary  Duesbury, 
their  heirs,  executors,  administrators,  or  assigns,  shall 
come  into  possession  of  the  said  premises." 

The  testatrix  died  on  the  7th  of  September,  1798,  leav- 
ing the  said  Thomas  Duesbury  her  heir  at  law. 
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Thomas  Dnesbury  had  several  children,  the  eldest  bom  Exek.  of  Pfeat, 
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before  the  date  of  the  will,  namely,  in  1795,  and  the 

youngest  in  1800,  after  the  death  of  the  testatrix. 

The  eldest  survived  all  the  others,  and  died  in  1805. 

On  the  death  of  the  testatrix,  Thomas  Duesbury  entered 
into  possession  of  the  lands  devised,  and  continued  in  such 
possession  until  his  death,  which  happened  on  the  28th  of 
June,  1887.  In  the  year  1882,  Thomas  Duesbury  suffered 
a  recovery  of  the  lands  in  question  to  the  use  of  himself 
in  fee.  On  the  death  of  Thomas  Duesbury  the  defendant 
entered  upon,  and  has  since  continued  in  possession  of, 
the  said  estates. 

Esther  Duesbury  died  intestate  in  the  year  1815,  leav- 
ing the  said  Mary  Duesbury  her  heiress  at  law.  Mary 
Duesbury  afterwards  married  John  Todd:  he  died  in 
August,  1888,  leaving  the  said  Mary  his  widow  (who  is 
the  lessor  of  the  plaintiff)  him  surviving. 

This  action  is  brought  by  her  to  recover  possession  of 
two  undivided  third  parts  of  the  said  estates,  which  she 
claims  as  having  passed  to  her  under  the  will  of  Catherine 
Younge,  on  the  death  of  Thomas  Duesbury  in  1887,  with- 
out leaving  lawfiil  issue ;  as  to  one*third  in  her  own  right, 
and  as  to  the  other  third  as  heiress  of  her  deceased  sister 
Esther  Duesbury. 

It  was  admitted  by  the  counsel  for  the  lessor  of  the 
plaintiff,  that,  in  order  to  entitle  her  to  recover,  she  must 
establish  one  of  two  propositions:  either  that  Thomas 
Duesbury  took  for  life,  with  remainder  to  his  children  in 
fee,  with  an  executory  devise  over  to  Rebecca  Thornton, 
Mary  Duesbury,  and  Esther  Duesbury,  in  the  event  of 
Thomas  Duesbury  dying  without  leaving  issue  living  at 
his  death;  or  else  that  Thomas  Duesbury  took  for  life, 
with  remainder  to  his  children  in  tail,  with  remainder  to 
Bebecca  Thornton,  Mary  Duesbury,  and  Esther  Dues- 
bury  in  fee. 

We  are,  however,  of  opinion  that  she  has  failed  in  esta- 
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Exeh.  of  Pleat,  blishing  either  of  these  as  being  the  true  eonstraction  of 
}^}:_^     the  will. 

Assuming  (according  to  the  first  hypothesis  of  the  plain- 
tiff)^ that  Thomas  Duesbury  took  for  life,  with  remainder 
to  his  children  in  fee,  we  are  of  opinion,  that,  according  to 
all  the  authorities,  the  gift  over  by  way  of  executory  devise 
was  void  as  being  too  remote.  It  was  to  take  effect  in 
case  Thomas  Duesbury  should  happen  to  die  without  leav- 
ing lawful  issue,  and  the  question  is,  whether  that  means, 
and  leave  no  issue  at  his  decease,  or  whether  it  refers  to  a 
failure  of  issue  at  any  distance  of  time. 

That  the  words,  when  used  in  wills  made  prior  to  the 
year  1838,  are  (unless  controlled  by  the  context)  to  be 
taken,  in  respect  to  real  estate,  to  refer  to  an  indefinite 
failure  of  issue,  is  established  by  a  long  series  of  authori- 
ties. Indeed,  the  counsel  for  the  plaintiff  hardly  disputed 
that  the  gift  over  would  be  void  for  remoteness,  if  the  case 
had  rested  simply  on  the  words  "  if  he  shall  die  without  leav- 
ing lawful  issue:"  but  then  he  argued  that  there  are  circum- 
stances apparent  on  the  face  of  this  wiU,  which  are  sufS- 
cient  to  cut  down  and  narrow  the  ordinary  construction  of 
dying  without  leaving  issue,  and  to  confine  it  to  a  dying 
without  issue  within  a  period  of  time  allowed  by  law. 

The  circumstance  on  which  the  counsel  for  the  plain- 
tiff relied  for  that  purpose  was,  that  the  testatrix  has 
charged  the  property  with  the  payment  of  a  sum  of 
£1000  to  Elizabeth  Harrison,  to  be  paid  within  twelve 
calendar  months  next  after  the  said  Rebecca  Thornton, 
Esther  Duesbury,  and  Mary  Duesbury,  their  heirs,  exe- 
cutors, administrators,  or  assigns,  shall  come  into  posses- 
sion. 

The  charge,  it  is  said,  is  not  a  charge  in  favour  of  Eliza- 
beth Harrison  and  her  executors  or  administrators,  but  a 
gift  personal  to  her,  not  payable  unless  she  should  be  herself 
alive  to  receive  it,  and  therefore,  it  is  contended,  the  failure 
of  issue  contemplated  must  have  been  a  proximate,  not  a 
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remote  event :  a  failure  of  issue  at  the  death  of  Thomas  Bsek.  ofPUa$, 
Duesbury^  not  an  indefinite  failure  of  issue  at  some  dis- 
tant time.  But  we  are  of  opinion^  that  the  foundation  on 
which  this  argument  rests  wholly  fails^  inasmuch  as  there 
is  nothing  whatever  to  justify  the  inference^  that  the  gift 
was  intended  to  be  personal  to  Elizabeth  Harrison^  and 
dependent  on  her  being  alive  to  receive  it  when  payable. 
A  legacy  to  A.  is  the  same  thing  as  a  legacy  to  him,  his 
executors,  and  administrators,  and  will  be  payable  to  them 
whether  they  are  named  or  not,  unless  there  is  some- 
thing in  the  will  to  point  to  a  different  construction. 
There  is  nothing  of  the  sort  in  this  will,  for  the  mere 
circumstance  of  the  gift  being  a  gift  to  take  effect  after  a 
failure  of  issue,  clearly  can  have  no  such  effect.  That  is  a 
circumstance  always  occurring  in  the  very  common  case  of 
a  devise  to  sons  in  tail,  and  on  failure  of  their  issue,  over 
to  collateral  relations,  subject  in  such  case  to  pecuniary 
charges  in  favour  of  daughters.  In  such  a  case,  the  daugh^ 
ters  may  not  be  alive  to  take  the  benefit,  but  no  one  ever 
suggested  it  as  a  reason  for  construing  the  gift  as  per- 
sonal to  them,  that  it  was  made  to  take  effect  after  a  ge- 
neral failure  of  the  issue  of  the  sons.  It  would  certainly 
go  to  the  executors  or  administrators  of  the  daughter,  whe- 
ther expressly  named  or  not. 

The  present  case,  therefore,  is  clearly  distinguishable 
from  that  of  Doe  d.  Smith  v.  Webber  {a),  on  which  the 
plaintiff  placed  so  much  reliance;  for  there  the  party 
for  whose  benefit,  or  for  the  benefit  of  whose  immediate 
nominee,  the  charge  was  to  take  effect,  was  herself  the 
party  the  failure  of  whose  issue  was  in  question,  and 
the  Court,  on  the  whole  context  of  the  will,  felt  itself  war- 
ranted in  concluding  that  the  charge,  which  certainly  was 
not  to  arise  till  after  the  failure  of  issue  in  question,  was  to 
arise  (if  at  all)  immediately  on  the  death  of  the  tenant  for 
life;  and  the  consequence  necessarily  was,  that  the  failure 

(fl)  1  B.  &  Aid.  713. 
VOL.  VIII.  N  N  M.  W. 
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Bxeh.  of  PUoi,  of  issue  contemplated  by  the  testator^  was  a  failure  of  issue 
^  ^^}*  ^     at  the  death  of  the  tenant  for  Ufe. 

Doe  ^g  to  the  other  cases  cited  in  this  branch  of  the  argument, 

Todd  P^Us  V.  Broum  (a),  Porter  y.  Bradley  {b),  Roe  v.  Jeffery  {c),  and 
DuBSBURY.  some  others,  it  is  only  necessary  to  say,  that  whenever  the 
words  **  die  without  leaving  issue/'  have  been  construed  to 
mean  ''die  toithotU  leaving  issue  Hving  at  the  death/*  the 
Courts  have  always  relied,  or  professed  to  rely,  on  some  other 
expressions  or  circumstances  apparent  on  the  face  of  the 
will,  and  have  never  assumed  to  act  against  that  which  we 
consider  to  be  a  long-established  settled  rule  of  construc- 
tion, namely,  that,  in  wills  of  real  estates,  these  words  re- 
fer to  a  general  failure  of  issue  at  any  time,  however  remote. 

Whether  the  circumstances  on  which  the  Courts  have 
relied,  as  justifying  a  different  construction,  have  always 
been  such  as  to  warrant  their  decisions,  is  not  now  the 
question.  It  is  enough  for  us  to  say,  they  have  always 
professed  to  rest  such  decisions  on  some  additional  expres- 
sions or  circumstances,  not  to  be  found  in  the  will  now 
before  us;  and  we  are  therefore  of  opinion,  that,  assum- 
ing, according  to  the  first  hypothesis  of  the  plaintiff's 
counsel,  that  Thomas  Duesbury  took  for  life,  with  a  vested 
remainder  in  fee  to  his  children,  the  gift  over  was  void,  as 
being  a  gift  to  take  effect  by  way  of  executory  devise 
after  an  indefinite  failure  of  issue. 

The  other  proposition  of  the  plaintiff's  counsel  was,  that 
Thomas  Duesbury  took  for  life,  with  remainder  to  his 
children  in  tail,  with  cross-remainders  inter  se,  and  with 
an  ultimate  remainder  in  fee  to  Rebecca  Thornton,  Esther 
Duesbury,  and  Mary  Duesbury.  And  his  argument  on 
this  part  of  the  case  was,  that  though,  under  the  first 
words  of  the  devise,  unto  all  and  every  the  child  and  chil- 
dren of  the  said  Thomas  Duesbury,  their  heirs,  executors, 
administrators,  and  assigns,  &c.,  the  children  would  have 
taken  an  estate  in  fee  simple,  yet  that  the  subsequent 
words,  ''but  in  case  the  said  Thomas  Duesbury  shall  hap- 

(a)  Cro.  Jac.  550.  (6)  3  T.  R.  148.  (c)  7  T.  R.  589. 
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pen  to  die  without  leayiug  lawful  issue/'  must  be  taken  ^eA.  ^  PUat, 
to  narrow  the  effect  of  the  former  words,  and  convert  the     ^  . 

estate  of  the  children  into  an  estate  taU.  i>ob 

The  only  cases  cited  by  the  plaintiff's  counsel  which        tood 
afforded  any  colour  to  such  au  argument^  were  the  cases  of     DvugyRT. 
Jones  V.  Legg  or  Ives  t.  Legg,  (reported  in  9  Mod.  461^  and 
in  a  note  at  page  488  in  8  T.  B.)^  and  the  case  of  Doe  d. 
Barnard  v.  Reason  (a) . 

In  the  first  of  those  cases^  the  testator  devised  his  real 
estates  to  his  daughter  Marthana  for  her  life^  and  after 
her  decease  to  her  children  and  their  heirs,  and  for  default 
thereof  to  his  son  William  and  his  heirs.  Lord  Hardwieke 
there  held,  that  the  words  "for  drfauU  ihereqf^  were  to 
be  referred  to  the  immediate  antecedent,  namely,  the  heirs 
of  the  children,  and  not  to  the  children  themselves ;  and 
as  the  children  could  not  die  without  heirs,  so  long  as 
William  or  any  of  his  heirs  were  in  existence.  Lord  Hard- 
wicke  held,  according  to  a  well-established  rule  of  construc- 
tion, that  the  testator,  in  speaking  of  the  heirs  of  the  chil- 
dren of  Marthana,  must  have  meant  heirs  of  her  body, 
and  not  heirs  general.  That  was  the  ground  of  the  deci- 
sion, as  appears  firom  the  report  given  in  the  notes  to  Doe 
V.  Perryn{b),  which  therefore  is  obviously  wholly  inappli- 
cable to  the  case  now  before  us. 

In  the  other  case,  of  Doe  v.  Beason,  the  testator  devised 
all  his  messuages  to  his  niece  for  her  life,  and  at  her  de- 
cease to  such  issue  of  her  body  as  should  be  then  living,  as 
tenants  in  common,  and  to  the  heirs  of  such  issue,  that  is 
to  say,  in  case  there  should  be  only  such  issue  one  child, 
then  the  whole  to  that  one  child  and  its  heirs,  but  if  there 
should  be  issue  two  or  more  children,  then  to  such  two  or 
more  children,  equally  among  them,  and  their  heirs  as  te- 
nants in  common:  and  in  case  her  said  niece  should  die 
without  issue  then  living,  or  in  case  all  such  issue  should 
die  without  issue,  so  that  all  and  every  the  descendants  of 

(a)  3  Will.  244.  (h)  3  T.  R.  4S8. 
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Bteh.  <if  Pbtts,  her  body  should  be  dead  without  issue,  then  she  gave  the  said 
K^.^^^^^     messuages,  &c.  to  T.  B.  and  J.  F.,  the  lessors  of  the  plaintiff, 
'^■s         and  their  heirs.    In  that  case  the  Court  held,  that  although 
Todd         the  gift  to  the  children  of  the  niece  was  made  in  words  which 
DusgauRT.     pnmft  facie  imported  a  gift  to  them  in  fee,  yet  the  subsequent 
words  ''in  case  all  such  issue  should  die  without  issue,''  &c. 
&;c.,  plainly  shewed  that  the  word  '' heirs" as  applied  to 
the  issue,  meant  heirs  of  the  body,  and  not  heirs  general. 
The  decision  there  turned  entirely  on  those  words  which 
are  not  found  in  the  case  before  us ;  the  gift  over  in  the 
present  case  not  being  in  case  all  the  children  of  Thomas 
Duesbury  should  die  without  issue,  but  in  case  there  should 
be  a  failure  of  issue  of  the  body  of  Thomas  Duesbury  him- 
self.    It  was  argued  on  the  part  of  the  lessor  of  the  plain- 
tiff, that,  although  there  are  not  in  the  present  case  any 
words  in  terms  giving  the  estate  over  in  default  of  issue 
of  the  children,  yet  there  is  that  which  is  tantamount  to 
such  words.    The  estate  is  given  to  Thomas  Duesbury  for 
his  life,  and  at  his  decease  to  his  children  and  their  heirs, 
but  in  case  at  any  time  there  shall  be  a  failure  of  issue  of 
Thomas  Duesbury,  (for  such  is  the  construction  we  put  on 
that  part  of  the  will),  then  the  estate  is  given  over  to  those 
under  whom  the  lessor  of  the  plaintiff  claims.     If  the  gift 
over  had  been  in  case  there  should  be  a  general  failure  of 
issue  of  the  children^  that,  it  was  contended,  would,  on  the 
authority  of  the  case  of  Doe  v.  Season,  have  cut  down  the 
estates  of  the  children  to  estates  tail ;  and  what  differ- 
ence, it  was  said,  can  there  be  between  a  gift  over  on 
failure  of  issue  of  all  the  children  of  A.  B.,  and  a  gift  over 
on  failure  of  the  issue  of  A.  B.  himself?    The  event  on 
which  the  gift  over  is  to  take  effect  is,  it  is  contended,  the 
same  in  both  cases ;  for  the  failure  of  the  issue  of  A.  B.  is 
the  same  thing  as  a  failure  of  issue  of  off  his  children. 

This  argument,  however,  though  very  ingeniously  put, 
is  evidently  founded  on  a  fallacy.  The  death  and  failure 
of  issue  of  A.  B.  is  undoubtedly  the  same  thing  as  the 
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death  of  A.  B.  and  failure  of  issue  of  all  his  children^  if  Ex<^  rf  Pkat^ 

1841 
by  the  word  '^  children^'  is  meant  all  the  children  he  ever 

had.  It  is  not  necessarily  the  same  things  if  by  that  word 
is  meant  all  the  children  he  may  have  living  at  a  particu- 
lar time^  or  bom  afterwards ;  because^  in  such  case^  there 
may  be  a  failure  of  issue  of  all  such  children,  and  yet  there 
may  be  issue  living  of  A.  B.  by  a  pre-deceased  child,  and  so 
no  failure  of  issue  of  A.  B.  himself.  Now,  where,  as  in  this 
case,  a  testator  devises  to  a  party  for  life,  and  after  his  de- 
cease to  his  children  and  their  heirs,  the  word  ^'  children'' 
includes  all  the  children  who  shall  be  living  at  the  death 
of  the  testator,  or  who  shall  afterwards  be  bom  in  the 
lifetime  of  the  tenant  for  life,  but  it  does  not  include  a 
child  of  the  tenant  for  life  dying  in  the  testator's  lifetime, 
whether  leaving  or  not  leaving  issue.  And  applying  this 
doctrine  to  the  case  now  before  us,  it  follows  clearly  that 
the  failure  of  issue  of  Thomas  Duesbury  was  not  necessa- 
rily the  same  thing  as  the  failure  of  issue  of  all  his  chil- 
dren, taking  children  to  mean  (as  it  certainly  does  mean) 
those  children  only  who  were  alive  at  the  death  of 
Catherine  Younge,  or  who  were  afterwards  bom  in  the  life- 
time of  Thomas  Duesbury. 

For  if  a  child  of  Thomas  Duesbury  had  died  in  the  life- 
time of  Catherine  Younge  leaving  issue,  and  such  issue 
were  now  living,  it  is  plain  there  would  now  be  a  failure  of 
issue  of  the  children  of  Thomas  Duesbury,  taking  children 
in  the  sense  in  which  it  was  used  by  the  testatrix,  that  is, 
children  Iwing  at  her  death,  or  afterwards  bom,  and  yet 
there  would  be  no  failure  of  the  issue  of  Thomas  Duesbury 
himself. 

For  these  reasons  we  are  of  opinion^  that  the  counsel 
for  the  plaintiff  has  fiuled  to  bring  this  case  within  the 
doctrine  acted  on  in  the  case  of  Doe  d.  Barnard  v.  Meason. 

It  may  not  be  unfit  to  add,  with  reference  to  that  case, 
that  there  is  a  difficulty  in  it  which  seems,  according  to 
the  report,  not  to  have  been  adverted  to  by  the  Court. 
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Ssek.  of  Pleat,  The  grotmd  of  the  decision  there  was  that  EHzabeth  Cro- 
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son  took  for  life,  with  remainder  to  her  children  in  tail, 
with  remainder  in  fee  to  the  lessors  of  the  plaintiff. 
This  remainder^  it  was  contended,  being  a  vested  remain- 
der in  fee,  was  not  defeated  hj  the  reooveiy  suffered  by 
Elizabeth  Croson,  the  tenant  for  life.  But  it  is  to  be  ob^ 
served,  that  the  only  children  of  Elizabeth  Croson  who 
were  to  take,  were  such  of  her  children  as  should  be  living 
at  her  death.  And  as  the  remainder  to  the  lessors  of  the 
plaintiff  was  not  to  take  effect  until  all  and  every  the  de- 
$cendani$  of  ike  body  of  BUzabeth  Croson  should  be  dead 
wiihotU  issue  (an  event  which  clearly  need  not  necessarily 
happen  on  the  death  without  issue  of  all  the  children  Umng 
at  her  decease),  it  is  difficult  to  understand  how  the  re^ 
mainder  to  the  lessors  of  the  plaintiff  could  be  a  vested 
remainder,  unless  indeed  by  holding  that  Elizabeth  Croson 
herself  took  an  estate  tail  in  remainder  expectant  on  the 
decease  without  issue  of  her  children,  living  at  her  decease, 
in  which  case  her  recovery  would  certainly  have  defeated 
the  title  of  the  remainder-men.  Perhaps  the  Court  con- 
sidered all  and  every  the  descendants  of  her  body  to  mean 
all  and  every  the  descendants  entitled  under  the  will,  in 
which  case  the  decision  may  be  supported :  but  this  is 
certainly  a  veiy  strained  construction.  It  is  not,  however, 
necessary  for  the  purpose  of  this  case  to  question  the 
authority  of  Doe  d.  Barnard  v.  Reason,  inasmuch  as  we 
have  already  pointed  out  a  very  important  distinction  be- 
tween that  case  and  the  present. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
counsel  for  the  lessor  of  the  plaintiff  has  failed  to  establish 
either  of  his  propositions,  and  consequently  that  there  must 
be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 
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Bxeh,  qfPlftt$, 
1841 
ECCLBS  V.  COLB.  -      T  '    - 

vJOLE^  on  a  former  day,  obtained  a  rule  caUing  upon  The  Court  wiu 
the  defendant  to  shew  cause  why  the  writ  of  summons  and  *"f  "^  *  ^"* 


the  copy  thereof  should  not  be  amended,  by  altering  the  "Jthough  more 

toftD  four 

cause  of  action  from  debt  to  assumpsit.    The  affidavit  on  monthi  have 

which  the  rule  was  obtained  stated,  that  the  action  was  wobniedl^y ^ 

brought  by  the  plaintiff,  as  indorsee  of  two  bills  of  exchange,  ^^^f  t^ca 

against  the  defendant  as  the  acceptor  thereof;  that  the  from  debt  to 

aisumpiitf  on 

bills  were  more  than  six  years  over-due,  and  that  he  was  an  affidavit 

informed  and  believed,  that  the  Statute  of  Limitations  ||^S>n*^**^ 


would  be  a  complete  bar  to  a  fresh  action.  ^  ^ 

^  the  Statute  of 

Limitations 

Ball  shewed  cause. — It  does  not  appear  that  the  writ  has  would  be  a  bars 
ever  been  served,  or  any  thing  done  upon  it^  although  more  cannot'amrad 
than  six  months  have  elapsed  since  it  was  issued,  and  if  so,  Jrij*2J^^*lJf 


it  has  no  longer  any  valid  existence.  [Parke,  B. — How  do  they  have  no 
we  know  that  it  has  not  been  served  ?]  If  it  was  served,  no 
appearance  has  been  entered.  IParke,  B. — If  the  defend- 
ant has  not  appeared,  he  has  now  no  right  to  appear.]  At 
all  events,  if  it  has  been  served,  the  copy  of  the  writ  cannot 
be  amended :  Byfield  v.  Street  (a). 

Ogle,  in  support  of  the  rule. — If  no  proceedings  have 
been  taken  on  the  writ,  and  no  appearance  entered,  the 
defendant  might  have  shewn  those  facts  on  affidavit. 

Pabkb,  B. — ^The  rule  must  be  absolute.  We  cannot 
amend  the  copy  of  the  writ,  because  we  have  no  power  over 
it ;  but  we  may  amend  the  writ  itself,  so  that  the  dedara- 
tion  may  agree  with  it.  The  defendant  does  not  state  that 
the  Statute  of  limitations  will  not  be  saved;  and  if  the 
fact  be  otherwise,  the  writ  will  be  nugatory,  and  he  will 
receive  no  damage. 

The  rest  of  the  Court  concurred. 

Rule  absolute  on  payment  of  costs. 

(a)  10  Bing.  27;  3  M.  &  Scott,  406. 
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Rjteh.  of  Pleat, 
1841. 

May  29. 

Where  one  of 
two  persons, 
who,  as  sureties 
for  ft  third,  sign- 
ed together  with 
the  principal  ft 
joint  and  several 
promissory 
note,  on  the 
note  becoming 
due,  paid  the 
amount, 
although  no 
demand  had 
been  made  or 
action  brought 
against  kiim  by 
the  holder : 
— HtfM,  that 
such  payment 
could  not  be 
considered  vo- 
luntary, and 
that  he  might 
sue  his  co- 
surety for  con- 
tribution. 


Pitt  v.  Pubssoed. 

ixSSUMPSIT  for  money  paid,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  the  under-sheriff  of  Middle- 
sex, when  it  appeared  that  the  plaintiff  and  defendant,  to- 
gether with  a  person  named  Boston,  had  signed  a  joint  and 
several  promissory  note  for  £50,  payable  two  months  after 
date,  the  plaintiff  and  defendant  being  sureties  for  Boston. 
The  latter  paid  only  a  portion  of  the  amount,  and  on  the 
note  becoming  due,  the  plaintiff  paid  the  residue,  and 
brought  this  action  against  the  defendant  to  recover 
contribution.  There  was  no  proof  of  any  demand  of 
payment  havrug  been  made  upon  the  plaintiff,  or  that  an 
action  had  been  brought  by  the  holder  of  the  note,  but  a 
paper  was  put  in,  which  purported  to  be  the  declaration  in 
an  action  on  the  note  by  the  payee  against  the  present 
plaintiff.  It  was  objected  that  there  was  no  sufficient 
evidence  of  any  demand  having  been  made,  nor  of  any 
action  having  been  brought,  the  production  of  the  declara- 
tion not  being  the  proper  mode  of  shewing  that  an  action 
had  been  commenced.  The  jury,  under  the  direction  of 
the  under-sheriff,  found  a  verdict  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 


Willes  now  moved  accordingly.  This  action  cannot  be 
sustained,  unless  it  be  shewn  that  the  money  was  paid  by 
the  plaintiff  at  the  express  request  of  the  defendant,  or 
under  compulsion  of  law  for  the  defendant's  benefit.  The 
plaintiff  should  have  shewn,  either  that  the  holder  had 
called  upon  him  for  payment  of  the  amount  due  on  the 
note,  or  that  he  had  brought  an  action  against  him. 
Neither  of  these  was  shewn,  inasmuch  as  the  declaration 
was  not  sufficient  evidence  of  the  action  having  been 
commenced.    No  man  can  make  himself  the  creditor  of 
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another  by  voluntarily,  and  without  his  request,  paying  ^«*«  ^  ^'•«» 


a  debt  for  him. 

Parke,  B. — ^We  cannot  grant  a  rule  in  this  case.  All 
the  parties  were  jointly  and  severally  liable  to  the  holders 
of  the  note ;  and  as  all  were  liable,  one  party  who  has  paid 
the  note  may  bring  an  action  against  his  co-surety  for  con- 
tribution, without  shewing  that  he  paid  it  by  compulsion. 
He  was  not  bound  to  delay  payment  of  the  note  until  an 
action  was  commenced  against  him.  The  law  on  this  sub- 
ject was  fully  gone  into  by  this  Court,  in  the  case  o{Daine$ 
V.  Humphreys  (a). 

Aluebson,  B. — ^This  is  not  a  voluntary  payment,  nor 
is  it  like  the  case  where  one  is  liable  as  principal  and 
another  as  surety.  Here  the  sureties  are  not  liable  in 
default  of  the  principal;  they  are  all  primarily  liable,  and 
are  all  equally  so.  This  was  not  a  payment  made  volun- 
tarily, but  was  a  payment  in  discharge  of  a  debt  due  on  an 
instrument  on  which  the  defendant  was  liable. 

GuBNBY,  B.,  and  BoLrs,  B.,  concurred. 

Bule  refused, 
(a)  6  M.  &  W.  153. 
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•/mm  1. 
Tro¥er  for  two 
horws.     It  ap- 
peared at  the 
trial  that  the 
defendant  was 


FOULDES  V.  WiLLOUGHBY. 

1  ROVER  for  divers,  to  wit,  two  horses. — Plea,  not  guilty. 
The  cause  was  tried  before  Maule,  J.,  at  the  last  Spring 
Assizes  for  Liverpool,  when  it  appeared  that  the  defendant 
the  manager  of  was  the  occupier  or  manager  of  a  ferry  by  means  of  steam- 
to  L.,  and  that  boats  over  the  River  Mersey,  from  Birkenhead  to  Liverpool, 
tokid^oSd  aad  that  on  the  15th  of  October  1840,  the  plaintiff  had 
the  defendants   embarked  on  board  the  defendant's  ferry-boat  at  Birken- 

ferry-boat  at  B.,  "^ 

having  with  him  head,  having  with  him  two  horses,  for  the  carriage  of 
question,  for  which  he  had  paid  the  nsual  fare.  It  was  alleged  that 
whiS'h^ad'  the  plaintiff  misconducted  himself  and  behaved  impro- 
paid theusuai  perly  after  he  came  on  board  the  steam-boat,  and  when 
the  defendant  the  defendant  came  on  board  he  told  the  plaintiff  that 
if  having  been '  ^^  would  not  Carry  the  horses  over,  and  that  he  must 
tS'ukiriffhid  **^®  *^®°*  ^^  shore.  The  plaintiff  refused  to  do  so,  and 
behaved  impro-  the  defendant  took  the  horses  from  the  plaintiff,  who  was 

perly  on  board,  ,,-.  ^_  %ii.-ii  t  i  i 

he  the  defend-  holding  One  of  them  by  the  bndle,  and  put  them  on  shore 

pUdntiffhe*  ^^  ^^^  landing  slip.    They  were  driven  to  the  top  of  the 

rtic"honiM  ow  ®^^P'  which  was  separated  by  gates  fit)m  the  high  road,  and 

the  water,  and  tumcd  loose  on  the  road.    They  were  shortly  afterwards 

uke  them  on  secu  in  the  stablcs  of  an  hotel  at  Birkenhead,  kept  by  the 

MMisle-^  defendant's  brother.      The  plaintiff  remained   on  board 

fused  to  do  the  stcam-boat,  and  was  conveved  over  the  river  to  Liver- 

this,andthe  .  *  .      . 

defendant  took   pool.    On  the  followiug  day  the  plaintiff  sent  to  the  hotel 

them  from  the 
plaintiff  and 

put  them  on  shore,  and  they  were  conveyed  to  an  hotel  kept  by  the  defendant's  brother.  The 
plaintiff  remained  on  board  and  was  conveyed  over  the  water.  On  the  following  day  the  plaintiff 
sent  for  the  horses,  but  they  were  not  delivered  up ;  a  message  was  however  afterwaids  sent 
to  the  plaintiff,  that  he  might  have  the  horses  on  sending  for  them  and  paying  for  their  keep, 
but  that  if  he  did  not  send  for  them,  they  would  be  sold  to  pay  the  expenses.  The  latter  was 
accordingly  done,  and  this  action  was  brought.  The  defence  set  up  was,  that  the  plaintiff 
having  misconducted  himself  on  board,  the  horses  were  put  on  shore  in  order  to  get  rid  of  the 
plaintiff  by   inducing  him  to  follow  them. 

The  learned  Judge,  in  summing  up,  told  the  Jury  that  the  defendant,  by  taking  the  horses 
from  the  plaintiff  and  turning  them  out  of  the  vessel,  had  been^uilty  of  a  conversion,  unless  they 
thought  the  plaintiff's  conduct  justified  his  removal  from  the  stSun-boat,  and  he  had  refused  to  go 
without  his  horses : — Heid,  that  this  amounted  to  a  misdirection,  as  a  mere  wrongful  asporta- 
tion of  a  chattel  does  not  amount  to  a  conversion,  unless  the  taking  or  detention  of  the  chattel  is 
with  intent  to  convert  it  to  the  taker's  own  use,  or  that  of  some  third  person,  or  unless  the  act 
done  has  the  effect  either  of  destroying  or  changing  the  quality  of  the  chattel. 
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for  the  horses^  but  the  parties  in  whose  possession  they  Maek.  </  pIm*, 

were  refused   to   deliver  them  up.     A  message,    how-     ^   ^^^'   ^ 

ever,  was  afterwards  sent  to  him  by  the  hotel-keeper,  to      Foolbbi 

the  effeet  that  he  might  have  the  horses  on  sending  for  Willouobbt. 

them  and  paying  for  their  keep;  and  that  if  he  did  not 

send  for  them  and  pay  for  their  keep,  they  would  be  sold 

to  pay  the  expense  of  it.    The  plaintiff  then  brought  the 

present  action.    The  horses  were  subsequently  sold  by 

auction.    The  defence  set  up  at  the  trial  was,  that  the 

plaintiff  had  misconducted  himself  and  behaved  improperly 

on  board,  and  that  the  horses  were  sent  on  shore  in  order 

to  get  rid  of  the  plaintiff,  by  inducing  him  to  follow  them. 

The  learned  Judge  told  the  jury,  that  the  defendant,  by 

taking  the  horses  from  the  plaintiff  and  turning  them  out 

of  the  vessel,  had  been  guilty  of  a  conversion,  unless  they 

thought  the  plaintiff's  conduct  had  justified  his  removal 

from  the  steam-boat,  and  he  had  refused  to  go  without  his 

horses;  and  that  if  they  thought  the  conversion  was  proved, 

tiiey  might  give  the  plaintiff  damages  for  the  full  value  of 

the  horses.     The  jury  found  a  verdict  for  the  plaintiff  with 

£40  damages,  the  value  of  the  horses. 

In  Easter  Term  last,  a  rule  was  obtained  caUing  upon 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside  on  the  ground  of  misdirection,  both  as  to  the 
proof  of  a  conversion,  and  also  as  to  the  amount  of  the 
damages :  against  which  rule 

IF.  H.  WaUon  and  AiherUm  now  shewed  cause. — The 
evidence  shewed  that  which  clearly  amounted  to  a  convw"- 
sion,  and  it  was  not  affected  by  the  circumstance  that  the 
plaintiff  had  the  means  afterwards,  if  he  had  chosen,  of  ob- 
taining the  horses  again.  A  wrongful  removal  of  a  chattel, 
even  for  a  few  yards,  amoimts  in  law  to  a  conversion.  [Lord 
Abinger^  C.  B. — ^According  to  that  argument  every  tres- 
pass is  a  conversion.]  If  a  man  takes  and  rides  another 
person's  horse  without  his  consent,  however  short  a  dis- 
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Sxeh.  of  Pieat,  tance^  it  is  in  law  a  conversion.     [AMersan,  B. — In  that 

*  '     case  there  is  a  nser  of  the  horse.     Lord  AUnffer,  C.  B. — In 

FovLOBs      this  case  the  horses  were  turned  out  of  the  boat  by  the 

WiLLouoHBr.  defendant  because  the  owner  refused  to  take  them  out^ 
and  not  with  any  view  to  appropriate  them  to  his  own  use^ 
but  to  get  rid  of  their  owner.  Alderson,  B. — If  a  man 
were  to  remove  my  carriage  a  few  yards^  and  then  leave  it, 
would  he  be  guilty  of  a  conversion?]  In  the  notes  to 
WUbrakam  v.  Snow  (a),  it  is  said,  "  Whenever  trespass 
for  taking  goods  will  lie,  that  is,  where  they  are  taken 
wrongfully,  trover  will  also  lie,  for  one  may  qua^fy  but 
not  increase  a  tort ;''  citing  Cro.  EUz.  824,  Bishop  v.  Mot^ 
tague.  [Lord  Abinger,  C.  B. — ^I  cannot  agree  to  that  posi- 
tion, at  least  to  the  extent  for  which  it;  is  now  used  (&).] 
In  Bac.  Abr.,  Trover  (A),  it  is  said,  '^  If  the  goods  of  J.  S. 
have  been  taken  by  J.  N.  in  such  a  tortious  manner 
that  an  action  of  trespass  would  lie,  an  action  of  trover 
will  likewise  lie.''  So  in  Rolle's  Abr.  4,  "  Action  sur 
case''  (L)  : — ''  If  a  man  take  my  horse  and  ride  him,  and 
then  re-deliver  him  to  me,  still  I  may  have  an  action 
against  him,  for  it  is  a  conversion,  and  the  re-delivery  is 
no  bar  to  the  action,  and  only  goes  in  mitigation  of  da- 
mages;" citing  the  Countess  of  Rutland^ s  case.  The  mere 
exercise  of  dominion  over  a  thing  is,  in  law,  a  conversion 
of  it.  What  is  said  by  BuUer,  J.,  in  Sye€b  v.  Hay  (c),  is 
applicable  to  the  present  case:  ''If  a  person  take  my 
horse  to  ride,  and  leave  him  at  an  inn,  that  is  a  conver- 
sion; for  though  I  may  have  the  horse  on  sending  for  him, 
and  paying  for  the  keeping  of  him,  yet  it  brings  a  charge 
on  me."  In  Mvigrave  v.  Ogden  {d),  which  was  an  action 
of  trover  for  twenty  barrels  of  butter,  with  counts  that  the 

(a)  2  Saund.  470.  llie  Court  differed  in  opinion  whe- 

(b)  In  the  case  cited,  the  beasts  ther  trover  was^  maintainable,  or 
were  taken  absolutely  by  the  de-  whether.the  action  should  not  have 
fendant's  bailiff  as  for  a  heriot  due,  been  trespass. 

the  defendant  afterwards  agreeing  (c)  4  T.  R.  264. 

to  the  taking  and  converting  them.  (^  Cro.  £liz.  219. 
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defendant/amii«^%ai/6r  atf/odfvf/y  that  they  becameof  little   &«a-  •fPU^t 

yalue^  it  was  held  upon  demurrer,  by  all  the  justices, ''  that  - 

no  action  on  the  case  lieth  in  this  case,  for  no  law  com-       Focldbs 

pelleth  him  that  finds  a  thing  to  keep  it  safely;  as  if  a  man   Willouohbt. 

finds  a  garment  and  suffers  it  to  be  moth-eaten;  or  if  one 

finds  a  horse  and  giveth  it  no  sustenance;  but  if  a  man 

finds  a  thing  and  useth  it,  he  is  answerable,  for  it  is  a  con* 

version :  so  if  he  of  purpose  misuseth  it,  as  if  one  finds 

paper  and  puts  it  into  the  water,  &c. ;  but  for  negligent 

keeping  no  law  punisheth  him/'    And  in  Buller's  Nisi 

Prius,  44,  it  is  said,  ^'  To  determine  what  evidence  will 

be  sufficient  to  prove  a  conversion  in  the  defendant,  it 

must  be  known  how  the  goods  came  to  his  hands;  for  if 

they  came  to  his  hands  by  delivery,  finding,  or  bailment, 

an  actual  demand  and  refusal  ought  to  be  proved;  but  it 

is  not  necessary  to  prove  an  actual  demand,  if  an  €u:tnal 

taking  be  proved,  for  the  taking  being  ufdawfid,  is  itse^  a 

conversion" — ^They  also  referred  to  the  cases  collected  in 

Boscoe  on  Ev.  5th  ed.  526. 

As  to  the  amount  of  damages,  that  was  a  question  for  the 
jury,  and  if  they  were  satisfied  that  the  defendant  was 
guilty  of  the  conversion,  they  were  fully  warranted  in  giving 
the  full  value  of  the  horses,  which  were,  in  fact,  wholly  lost 
to  the  plaintiff. 

Crompton,  in  support  of  the  rule. — ^The  jury  were  not 
warranted  in  awarding  the  full  value  of  the  horses,  because 
the  loss  to  the  plaintiff  was  the  consequence  of  his  own 
act,  in  not  following  them,  and  not  the  consequence  of  the 
defendant's  act. — He  dted  Moon  v.  R(gfhael{a). 

As  to  the  other  point,  the  case  of  BusheU  v.  Miller  {b) 
is  in  point.  There  it  was  stated  that  particular  porters 
had  a  right  to  put  small  parcels  of  goods  in  a  hut  on  the 
Custom  House  Quay,  each  porter  having  a  box  or  cup- 
board within  the  hut  for  that  purpose.     The  plaintiff, 

(a)  2  Bing.  N.  C.  310.  (6)  1  Stra.  128. 
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itxeA.  of  Pieoi,  being  one  of  the  porters^  put  in  goods  belonging  to  A., 
>  ^  '  "  and  laid  them  ao  that  the  defendant,  who  was  another 
FoutoEt  Qf  tiie  porters,  could  not  get  to  his  chest  without  remor- 
WiLLouoBBT.  ing  them.  He  accordingly  did  remove  them  about  a 
jard  from  the  place  where  they  lay,  towards  the  door, 
and,  without  returning  them  into  their  place,  went  away, 
and  the  goods  were  lost.  The  plaintiff  having  satisfied  A. 
for  the  value  of  the  goods,  brought  trover  against  the  de- 
fendant ;  and  it  was  held  by  Pratt,  C.  J.,  "  that  there  was 
no  conversion  in  the  defendant ;  the  plaintiff,  by  laying 
his  goods  where  they  obstructed  the  defendant  from  going 
to  his  chest,  was  a  wrong-doer,  and  the  defendant  had  a 
right  to  remove  the  goods :  that,  as  to  the  not  returning 
the  goods  to  the  place  where  he  found  them,  if  this  were 
an  action  of  trespass,  perhaps  it  might  be  a  doubt;  but  he 
was  clear  it  could  not  amount  to  a  conversion/'  It  is  not 
every  wrongful  interference  with  the  chattel  of  another 
that  will  constitute  a  conversion.  There  must  be  an  inten- 
tion to  deprive  the  owner  of  his  general  right  of  dominion 
over  it.  Here  there  was  no  such  intention;  the  object 
merely  was,  to  get  rid  of  the  owner  as  well  as  the  horses. 
— He  referred  to  Cooper  v.  CTiitty  (a),  and  OarlandY,  Car- 
H8k{b). 

Lord  Abinoeb,  C.  B. — ^This  is  a  motion  to  set  aside  the 
verdict  on  the  ground  of  an  alleged  misdirection;  and  I 
cannot  help  thinking  that  if  the  learned  Judge  who  tried 
tiie  cause  had  referred  to  the  long  and  frequent  distinc« 
tions  which  have  been  taken  between  such  a  simple  aspor- 
tation as  will  support  an  action  of  trespass,  and  those  cir- 
cumstances which  are  requisite  to  establish  a  conversion, 
he  would  not  have  so  directed  the  jury.  It  is  a  propo- 
sition familiar  to  all  lawyers,  tliat  a  simple  asportation  of  a 
chattel,  without  any  intention  of  making  any  further  use 
of  it,  although  it  may  be  a  sufficient  foundation  for  an 

(a)  1  W.  Bla.  65.  (b)  2  C.  &  M.  31. 
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action  of  trespass,  is  not  sufficient  to  establish  a  conversion,  ibm*.  cf  pieat, 
I  had  thought  that  the  matter  had  been  fully  discussed^  ^  ^  ^ 
and  this  distinction  established^  by  the  numerous  cases  Fouldbs 
which  haye  occurred  on  this  subject;  but,  according  to  the  Willouohbt. 
argument  put  forward  by  the  plaintiff^s  counsel  to-day,  a 
bare  asportavit  is  a  sufficient  foundation  to  support  an  ac- 
tion of  trover.  I  entirely  dissent  from  this  argument ;  and 
therefore  I  think  that  the  learned  Judge  was  wrong,  in  tell- 
ing the  jury  that  the  simple  fact  of  putting  these  horses  on 
shore  by  the  defendant,  amounted  to  a  conversion  of  them 
to  hisownuse.  In  my  opinion,  he  should  have  added  to  his 
direction,  that  it  was  for  them  to  consider  what  was  the 
intention  of  the  defendant  in  so  doing.  If  the  object,  and 
whether  rightly  or  wrongfully  entertained  is  immaterial, 
simply  was  to  induce  the  plaintiff  to  go  on  shore  himself, 
and  the  defendant,  in  furtherance  of  that  object,  did  the 
act  in  question,  it  was  not  exercising  over  the  horses  any 
right  inconsistent  with,  or  adverse  to,  the  rights  which  the 
plaintiff  had  in  them.  Suppose,  instead  of  the  horses,  the 
defendant  had  put  the  plaintiff  himself  on  shore,  and  on  be- 
ing put  on  shore,  the  plaintiff  had  refused  to  take  his  horses 
with  him,  and  the  defendant  had  said  he  would  take  them 
to  the  other  side  of  the  water,  and  had  done  so,  would  that 
be  a  conversion  ?  That  would  be  a  much  more  colourable 
case  of  a  conversion  than  the  present,  because,  by  sq^arat- 
ing  the  man  from  his  property,  it  might,  with  some  appear- 
ance of  fidmess,  be  said  the  party  was  carrying  away  the 
horses  without  any  justifiable  reason  for  so  doing.  Then, 
having  conveyed  them  across  the  water,  and  finding  neither 
the  owner  nor  any  one  else  to  receive  them,  what  is  he  to 
do  with  them?  Suppose,  under  those  circumstances,  the 
defendant  lands  them,  and  leaves  them  on  shore,  would 
that  amount  to  a  conversion  ?  The  argument  of  the  plain- 
tiff's counsel  in  this  case  must  go  the  length  of  saying  that 
it  would.  Then,  suppose  the  reply  to  be,  that  those  cir- 
cumstances would  amount  to  a  conversion,  I  ask,  at  what 
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Sxek.  tfPUu,  period  of  time  did  the  conversion  take  place?    Suppose 

'  ^     the  plaintiff  had  immediately  followed  his  horses  when  they 

FouLost      were  put  on  shore^  and  resumed  possession  of  them,  would 

WiLLouoBBT.  there  be  a  conyersion  of  them  in  that  case  ?  I  apprehend^ 
clearly  not.  It  has  been  argued,  that  the  mere  touching 
and  taking  them  by  the  bridle  would  constitute  a  conver- 
sion, but  surely  that  cannot  be :  if  the  plaintiff  had  imme- 
diately gone  on  shore  and  taken  possession  of  them,  there 
could  be  no  conversion.  Then  the  question,  whether  this 
were  a  conversion  or  not,  cannot  depend  on  the  subse- 
quent conduct  of  the  plaintiff  in  following  the  horses  on 
shore.  Would  any  man  say,  that  if  the  facts  of  this  case 
were,  that  the  plaintiff  and  defendant  had  had  a  contro- 
versy as  to  whether  the  horses  should  remain  in  the  boat, 
and  the  defendant  had  said,  ''  If  you  will  not  put  them  on 
shore,  I  will  do  it  for  you,''  and  in  pursuance  of  that  threat, 
he  had  taken  hold  of  one  of  the  horses  to  go  ashore  with 
it,  an  action  of  trover  could  be  sustained  against  him? 
There  might,  perhaps,  in  such  a  case,  be  ground  for  main- 
taining an  action  of  trespass,  because  the  defendant  may 
have  had  no  right  to  meddle  with  the  horses  at  all :  but  it 
is  dear  that  he  did  not  do  so  for  the  purpose  of  taking 
them  away  from  the  plaintiff,  or  of  exercising  any  right 
over  them,  either  for  himself  or  for  any  other  person. 
The  case  which  has  been  cited  from  Strangers  Reports, 
of  Bfuhett  V.  Miller,  seems  frdly  in  point.  There  the 
plaintiff  and  defendant,  who  were  porters,  had  each  a  stand 
on  the  Custom  House  Quay.  The  plaintiff  placed  goods 
belonging  to  a  third  party  in  such  a  manner  that  the  de- 
fendant could  not  get  to  his  chest  without  removing  them, 
which  he  accordingly  did,  and  foi^t  to  replace  them,  and 
the  goods  were  subsequently  lost.  Now  suppose  trespass 
to  have  been  brought  for  that  asportation,  the  defendant, 
in  order  to  justify  the  trespass,  would  plead,  that  he  re- 
moved the  parcels,  as  he  lawfriUy  might,  for  the  purpose  of 
coming  at  his  own  goods ;  and  the  Court  there  said,  that 
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whatever  ground  there  might  be  for  an  action  of  trespass^  Exeh.  of  PUat, 
in  not  putting  the  package  back  in  its  original  place^  there  '  ^ 

was  none  for  trover^  inasmuch  as  the  object  of  the  party  in  Fouldbs 
removing  it  was  one  wholly  collateral  to  any  use  of  the  Willouobbt. 
property^  and  not  at  all  to  disturb  the  plaintiff's  rights  in 
or  dominion  over  it.  Again^  suppose  a  man  puts  goods 
on  board  of  a  boat^  which  the  master  thinks  are  too  heavy 
for  it,  and  refuses  to  carry  them^  on  the  groimd  that  it 
might  be  dangerous  to  his  vessel  to  do  so,  and  the  owner 
of  the  goods  says,  ''If  you  put  my  goods  on  shore,  I  will 
go  with  them/'  and  he  does  so ;  would  that  amount  to  a 
conversion  in  the  master  of  the  vessel,  even  assuming  his 
judgment  as  to  the  weight  of  the  goods  to  be  quite  erro- 
neous, and  that  there  really  would  be  no  danger  whatever 
in  taking  them  ?  In  order  to  constitute  a  conversion,  it  is 
necessary  either  that  the  party  taking  the  goods  should 
intend  some  use  to  be  made  of  them,  by  himself  or  by 
those  for  whom  he  acts,  or  that,  owing  to  his  act,  the  goods 
are  destroyed  or  consumed,  to  the  prejudice  of  the  lawful 
owner.  As  an  instance  of  the  latter  branch  of  this  de- 
finition, suppose,  in  the  present  case,  the  defendant  had 
thrown  the  horses  into  the  water,  whereby  they  were 
drowned,  that  would  have  amounted  to  an  actual  conver- 
sion ;  or  as  in  the  case  cited  in  the  course  of  the  argu- 
ment, of  a  person  throwing  a  piece  of  paper  into  the  water; 
for,  in  these  cases,  the  chattel  is  changed  in  quality,  or  de- 
stroyed altogether.  But  it  has  never  yet  been  held,  that 
the  single  act  of  removal  of  a  chattel,  independent  of  any 
claim  over  it,  either  in  favour  of  the  party  himself  or  any 
one  else,  amounts  to  a  conversion  of  the  chatteL  In  the 
present  case,  therefore,  the  simple  removal  of  these  horses 
by  the  defendant,  for  a  purpose  wholly  unconnected  with 
any  the  least  denial  of  the  right  of  the  plaintiff  to  the 
possession  and  enjoyment  of  them,  is  no  conversion  of  the 
horses,  and  consequently  the  rule  for  a  new  trial  ought  to 
be  made  absolute. 

VOL.  VIII.  o  o  M.  w. 
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£jcch,  rf  Pieai,      With  rospect  to  the  amount  of  damages,  it  was  alto- 

'  -     gether  a  question  for  the  jury.     I  am  not  at  all  pre- 

FouLDcs      pared  to  say,  that  if  the  jury  were  satisfied  that  there  had 

WiLLouQHBT.  boeu  a  conversion  in  this  case,  they  would  be  doing  wrong 
in  giving  damages  to  the  fuU  value  of  the  horses.  I  do  not 
at  all  rest  my  judgment  on  that  point,  but  put  it  aside 
entirely.  If  the  Judge  had  told  the  jury  that  there  was 
evidence  in  the  case  from  whence  they  might  infer  that  a 
conversion  of  these  horses  had  taken  place  at  some  time,  it 
would  have  been  different;  but  his  telling  them  that  the 
simple  act  of  putting  them  on  shore  amounted  to  a  con- 
version,  I  think  was  a  misdirection,  on  which  the  defendant 
is  entitled  to  a  new  trial. 

Alusrson,  B. — ^I  am  of  the  same  opinion.  As  to  the 
last  point,  it  would  be  a  strange  thing  to  disturb  the  ver- 
dict on  the  ground  that  the  jury  had  given  as  damages 
the  full  value  of  these  horses;  for  it  i^pears  that  they  were 
ultimately  sold,  and  the  plaintiff  never  regained  possession 
of  them.  If,  therefore,  the  original  act  of  taking  the  horses 
really  amounted  to  a  conversion  of  them,  it  would  be  a 
strong  proposition  for  us  to  say,  that  the  plaintiff  was  not 
entitled  to  recover  their  fiiU  value,  as  damages  for  the 
wrongfiil  act  done.  But  the  mere  circumstance  which 
the  learned  Judge  in  this  case  put  to  the  jury,  as  oonsti- 
tuting  the  conversion,  does  not  necessarily  amount  to  one. 
Any  asportation  of  a  chattel  for  the  use  of  the  defendant, 
or  a  third  person,  amounts  to  a  conversion ;  for  this  simple 
reason,  that  it  is  an  act  inconsistent  with  the  general  right 
of  dominion  which  the  owner  of  the  chattel  has  in  it,  who 
is  entitled  to  the  use  of  it  at  all  times  and  in  all  places. 
When,  therefore,  a  man  takes  that  chattel,  either  for  the 
use  of  himself  or  of  another,  it  is  a  conversion.  So,  if  a 
man  has  possession  of  my  chattel,  and  reflues  to  deliver 
it  up,  this  is  an  assertion  of  a  right  inconsistent  with  my 
general  dominion  over  it,  and  the  use  which  at  all  times, 
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and  in  all  places,  I  am  entitled  to  make  of  it ;  and  conse-  Sxek,  of  Pieat, 
quently  amonnts  to  an  act  of  conversion.    So  the  destruc*    ^    ^      ^ 
tion  of  the  chattel  is  an  act  of  conversion,  for  its  effect  is  to      Fouldbi 
deprive  me  of  it  altogether.  But  the  question  here  is,  where  willooohbt. 
a  man  does  an  act,  the  effect  of  which  is  not  for  a  moment 
to  interfere  with  my  dominion  over  the  chattel,  but,  on 
the  contrary,  recognising  throughout  my  title  to  it,  can 
such  an  act  as  that  be  said  to  amount  to  a  conversion? 
I  think  it  cannot.   Why  did  this  defendant  turn  the  horses 
out  of  his  boat?    Because  he  recognised  them  as  the  pro- 
perty of  the  plaintiff.     He  may  have  been  a  wrong-doer  in 
putting  them  ashore ;  but  how  is  that  inconsistent  with  the 
general  right  which  the  plaintiff  has  to  the  use  of  the  horses? 
It  clearly  is  not;  it  is  a  wrongful  act  done,  but  only 
like  any  common  act  of  trespass,  to  goods  with  which  the 
party  has  no  right  to  meddle.     Scratching  the  panel  of  a 
carriage  would  be  a  trespass ;  but  it  would  be  a  monstrous 
thing  to  say  that  it  would  be  a  ground  for  an  action  of 
trover ;  and  yet  to  that  extent  must  the  plaintiff's  counsel 
go,  if  their  argument  in  this  case  be  sound.  But  such  is  not 
the  law ;  and  the  true  principle  is  that  stated  by  Chambre 
and  Hobrayd,  Js.,  when  at  the  bar,  in  their  argument  in  the 
case  of  Skipwiek  v.  Blanchard  (a),  that  "  In  order  to  main- 
tain trover,  the  goods  must  be  taken  or  detained,  with 
intent  to  convert  them  to  the  taker's  own  use,  or  to  the  use 
of  tibose  for  whom  he  is  acting.''    This  definition,  indeed, 
requires  an  addition  to  be  made  to  it,  namely,  that  the  de- 
struction of  the  goods  will  also  amount  to  a  conversion.  For 
these  reasons,  I  think,  in  the  case  before  us,  the  question 
ought  to  have  been  left  to  the  jury,  to  say,  whether  the  act 
done  by  the  defendant,  of  seising  these  horses  and  putting 
them  on  shore,  was  done  with  the  intention  of  converting 
them  to  his  own  use,  i.  e.  with  the  intention  of  impugning, 
even  for  a  moment,  the  plaintiff's  general  right  of  dominion 
over  them.    If  so,  it  would  be  a  conversion;  otherwise  not. 

(a)  6  T.  R.  299. 
o  o2 
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Exch.  tf  Pieat,       GuRNEY,  B. — If  it  had  been  left  to  the  jury,  on  the 
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whole  of  the  evidence  in  this  case,  to  say  whether  a  con- 
FouLDEs  version  had  taken  place  or  not,  I  think  there  was  abundant 
WiLLouGHBY.  cvidcncc  from  which  they  might  have  drawn  an  aflSrma- 
tive  conclusion.  But  the  Judge  only  left  that  question  to 
them  on  one  part  of  the  evidence,  namely,  that  of  the  de* 
fendant's  taking  these  horses  out  of  the  boat,  and  putting 
them  ashore ;  and  I  cannot  agree  to  the  position,  that  that 
act,  standing  alone,  amounts  to  a  conversion. 

RoLFE,  B. — I  quite  concur  with  the  rest  of  the  Court. 
During  the  argument  I  had  some  little  doubt,  owing  to  the 
difficulty  which  I  felt  in  defining  what  is  a  sufficient  exercise 
of  an  act  of  ownership  over  chattels  to  amount  to  a  conver- 
sion, so  as  to  support  an  action  of  trover,  as  distinguished 
from  such  an  interference  with  it  as  will  only  afford  ground 
for  an  action  of  trespass.  But  that  such  a  distinction  does 
exist  in  law  between  these  actions,  in  this  respect,  appears 
from  the  long  list  of  cases  to  be  found  in  the  books  on  the 
subject;  so  that,  whatever  difficulties  may  be  experienced  in 
applying  that  distinction,  its  existence  must  be  recognised. 
In  all  the  cases  on  this  subject,  there  has  been  proof  of  a 
trespass  having  been  committed;  but  there  was  a  fur- 
ther question,  namely,  whether  there  was  not  a  conver- 
sion also.  In  every  case  of  trover,  there  must  be  a  taking 
with  the  intent  of  exercising  over  the  chattel  an  owner- 
ship inconsistent  with  the  real  owner's  right  of  possession. 
Now  suppose,  instead  of  actually  removing  the  horses  jfrom 
the  boat,  the  defendant  had  waved  his  hand,  or  cracked  a 
whip,  and  so  made  the  animals  jump  out  of  the  boat,  would 
that  amount  to  a  conversion?  I  do  not  see  how,  on  the 
hypothesis  of  Mr.  Wdison,  any  other  answer  could  be 
given  than  in  the  affirmative :  for  if  the  principle  be  that 
any  thing  which  controls  the  position  of  the  chattel  while 
in  my  possession,  will  amount  to  a  change  of  ownership,  I 
do  not  see  how  the  effecting  of  that  change  by  frightening 
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the  animal  which  constitutes  my  property^  is  distinguish-  Ej^ch.  of  PUat, 
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able  from  any  other  means  adopted  for  the  same  purpose. 
Again^  suppose  I,  seeing  a  horse  in  a  ploughed  fields  Fouldes 
thought  it  had  strayed^  and,  under  that  impression,  led  it  Willouohbt. 
back  to  pasture,  it  is  clear  that  an  action  of  trespass  would 
lie  against  me ;  but  would  any  man  say  that  this  amounted 
to  a  conversion  of  the  horse  to  my  own  use?  Or  sup- 
pose a  man  drives  his  carriage  up  into  an  inn  yhrd,  and 
the  innkeeper  refuses  to  take  it  and  his  horses  in,  but 
turns  them  out  into  the  road,  could  it  be  said  that  he 
thereby  converted  them  to  his  own  use  ?  Surely  not.  The 
same  principle  applies  to  the  case  which  has  been  cited,  of 
BusheU  V.  Miller,  where  a  party  was  held  to  have  a  right 
to  move  certain  goods  of  another  person,  provided  he  put 
them  back  again;  his  not  putting  them  back  may  give  the 
other  a  right  to  bring  trespass  against  him^  on  the  ground 
that  his  subsequent*  neglect  made  him  a  trespasser  ab 
initio;  but  it  is  clear  that  there  was  no  conversion  of  the 
chattel.  So  that  we  find  the  distinction  to  which  I  have 
alluded,  between  trespass  and  trover,  continually  recog- 
nised in  law.  I  quite  agree  with  my  Brother  Gumey,  that 
if  the  learned  Judge  in  the  present  case  had  not  put  the 
conversion  to  the  jury  as  founded  on  the  single  fact  of 
taking  the  horses  on  shore,  but  had  left  it  for  their  con-* 
sideration  on  the  whole  case  as  it  stood,  not  only  was  there 
evidence  of  a  conversion,  but  there  was  such  as  would  have 
fully  warranted  the  jury  in  coming  to  the  conclusion  at 
which  they  arrived.  The  question,  however,  was  not  so 
left  to  the  jury,  and  this  rule  to  set  aside  the  verdict  for  mis- 
direction must  therefore  be  made  absolute. 

Rule  absolute. 
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Ejcch.  of  Pleat, 
1841. 

'  Sellman  and  Others  t;.  Boorn  and  Another. 

June  3.         1^ 
An  application    VJQLE  had  obtained  a  rule,  calling  npon  the  defendants 

to  review  the      ^^  ^yiew  causc  whv  the  Master  should  not  review  his  tax- 
taxation  of  costs  ^ 
ought  not  to  be     ation . 
made  before  the 
Master  has 

wtur.as'hehas       WhttekuTst  shcwcd  causc. — The  affidavit  on  which  this 
not,  until  doing  j^jg  ^^s  obtained  states  that  the  Master  has  not  yet  made 

so,  finally  de-  ^ 

cided  what  costs  his  allocatur;  the  rule  must  therefore  be  discharged,  for 
the  taxation  cannot  be  reviewed  till  the  Master  has  made 
his  allocatur:  Cleaver  y. Hargrove  (o). 

O^fe,  in  support  of  the  rule. — ^The  Master  has  made  up 
his  mind  not  to  allow  certain  costs,  which  the  plaintiffs 
contend  he  ought  to  have  allowed,  and  that  is  sufficient. 
There  is  no  reason  why  any  further  expense  should  be  in- 
curred. 

Parke,  B. — ^The  Master  has  not  finally  decided  as  to  the 
costs  until  he  has  made  his  allocatur.  Until  he  has  done 
so,  it  is  still  open  to  him  to  alter  his  mind,  and  he  is  not 
bound  by  any  declaration  he  may  have  made  as  to  what 
costs  he  intends  to  allow.  We  must  abide  by  the  decision 
in  Cleaver  v.Har grave. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 

(a)  2  Dowl.  P.  C.  689. 


E 
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Ezeh.  of  Pletitt 
1841. 

Dob  d.  Boylance  v.  Lightfoot.  " 


JECTMENT  to  recover  several  cottages,  situate  at  Wit-  Under  a  devise 

ton,  in  the  county  of  Chester.    The  declaration  was  serv-  tor'i  real  and  * 

ed  on  the  21stMarch,  1840.  At  the  first  trial  of  the  cause,  ITXlJarmen; 

before  Lord  Denman,  C.  J.,  at  the  Chester  Summer  Assizes,  »f  w« j«wt  debu 

'   and  funeral  ex- 

1840,  it  appeared  that  the  lessor  of  the  plaintiff  daimed  penset,"  lands 
the  premises  as  heir-at-law  of  Thomas  Boylance,  to  whom  fe^'to^e  te^- 
they  had  been  mortgaged  by  one  William  Baxter,  by  deeds  ^^J  ^®  °^' 
of  lease  and  release  bearing  date  the  7th  and  8th  of  Sep-      By  deeds  of 

,  "II  1  %  .  lease  and  re- 

tember,  1819.  These  deeds  were  attested  by  two  witnesses,  lease,  dated  7th 

one  of  whom  was  dead,  and  the  other  had  become  disquali-  isig^^undf^' 

fied  as  a  witness  by  reason  of  his  having  been  appointed,  weremor^piged 

by  the  will  of  Thomas  Boylance,  the  mortgagee,  one  of  his  to  a  proviso, 

executors.    For  the  purpose  of  shewing  this  fact,  (in  order  g^or  shoiUd  *^ ' 

to  let  in  evidence  of  the  handwriting  of  the  attesting  wit-  pay\*he^prinT 

ness),  the  probate  of  Thomas  Boylance's  will  was  put  in :  ^»Pf  I  ^^^^v 

V  ,iTi,,  -  and  interest  on 

and  it  appeared  that  he  thereby  devised  all  his  real  and  the  25th  day 
personal  estates,  afterpayment  of  his  just  debts  and  funeral  next^hemort- 
expenses,  to  Thomas  Hay  ward  and  Eliza  Clementina  Hay-  fJJJ^^j*"  ,***'" 
ward,  as  tenants  in  common  in  fee.    It  was  thereupon  ob-  should  and 
jected  for  the  defendant,  that  this  devise  was  sufficient  to  and  reassure 
pass  estates  in  mortgage  to  the  testator,  and  therefore  that  prei^^n^o^the 
the  lessor  of  the  plaintiff,  as  heir-at-law,  had  no  title :  and  mortgagor,  his 

'  ,  heirs  and  as- 

the  Lord  Chief  Justice,  being  of  that  opinion,  directed  a  signs.    There 

was  also  a 
nonsmt.  covenant  that 

In  Hilary  Term,  Jervis  obtained  a  rule  nisi  to  set  aside  Jai^uj^'for^the 
the  nonsuit,  and  for  a  new  trial :  citing  Roe  d.  Reade  v.  mortgagee,  his 

heirs  and  as- 

Reade{a),  and   In  re  HorrfaU{b)*     In  the  same  term  signs,  from  time 

,  *        g.f^  to  time  and  at 

[ffan.  27),  all  times  after 

default  should 
be  made  in  the  payment  of  the  prineipa)  money  and  interest,  contrary  to  the  proviso  aforesaid, 
peaceably  and  quietly  to  enter  into,  have,  hold,  occupy,  possess,  and  enjoy  the  said  premises :  and 
also  a  covenant  by  the  mortgagor  for  further  assurance  in  case  of  such  de&ult : — Held^  that  the 
mortgagee  had  the  right  of  possession,  under  this  deed,  from  the  time  of  its  execution,  and  not 
merely  from  the  25th  March,  1820 :  and  therefore,  that  an  ejectment  for  the  recovery  of  the 
premises,  brongbt  by  the  heir-at-law  of  the  mortgagee,  within  twenty  years  of  the  latter  but  not 
of  the  former  date»  (no  interest  having  been  paid  in  the  mean  time),  was  too  late. 

(fl)  8  T.  R.  118.  (h)  M'Clel.  &  Y.  292. 
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Efeh.  of  PUat,      Evofu  shewed  cause. — ^This  devise  was  suflEicient  to  pass 
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-     the  legal  estate  in  the  premises  in  question  to  the  devisee. 

^^^  The  devise  is  of  all  the  testator's  real  and  personal  estate/' 
RoYLAMCB  after  payment  of  debts  and  legacies.  Estates  of  which  he  is 
LiohtVoot.  seised  as  mortgagee  clearly  fall  within  those  general  words. 
It  is  true^  that  in  the  case  In  re  HorsfaU,  where  there  was 
a  general  devise  of  ''all  the  rest^  residue,  and  remainder  of 
and  in  all  and  singular  the  property,  estate,  and  effects, 
which  the  testator  should  be  possessed  of  or  entitled  to,  or 
over  which  he  should  have  a  disposing  power  at  his  de- 
cease, of  whatsoever  nature  or  kind  the  same  might  be,'' 
an  opinion  was  expressed  by  Alexander,  C.  B.,  that  the 
legal  estate  in  mortgaged  premises  did  not  pass  under  the 
devise,  but  descended  to  the  heir-at-law.  That,  however, 
was  not  the  material  question  in  the  case,  which  was  de- 
cided on  petition  against  the  Master's  report:  and  the 
judgment  is  opposed  to  all  the  leading  authorities  on  this 
subject.  In  GcUliers  v.  Mo98  [a),  again,  where,  by  a  resi- 
duary clause,  the  testator  bequeathed  all  his  stock  in  trade, 
&c.,  money,  and  securities  for  money y  debts,  personal  estate, 
and  effects,  of  what  nature  or  kind  soever,  to  his  executors, 
upon  trust  to  sell  the  same,  and  invest  the  produce  in  the 
purchase  of  freehold  estates,  it  was  held  that  the  legal 
estate  in  lands  mortgaged  to  the  testator  did  not  pass  under 
that  bequest :  but  the  reason  was,  that  the  words  ''  securi- 
ties for  money"  were  coupled  with  other  words  which 
shewed  that  the  testator  meant  only  to  bequeath  personalty. 
So  it  was  also  held  that  the  mortgaged  premises  would 
not  pass  under  a  devise  in  the  same  will  of  the  testator's 
real  estate,  charged  with  the  payment  of  annuities  and 
legacies,  and  limited  in  strict  settlement,  because  he  had 
thereby  subjected  the  property  to  limitations  inapplicable 
to  mortgaged  property.  But  here  the  interest  is  in  the 
devisees  for  their  own  benefit.  In  Roe  d.  Reade  v.  Reade, 
which  will  be  relied  on  by  the  other  side,  the  devise  was  of 

(a)  9  B.  &  Cr.  267. 
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all  the  testator's  estates  in  the  county  of  B.,  and  at ,  ^e*-  «/  ^'««» 

1&41. 
in  the  county  of  C.^  or  elsewhere  in  the  kingdom  of  Eng-  - 

land^  after  payment  of  his  debts^  legacies^  and  funeral  ex-  ^" 
penses ;  and  it  was  held,  that  an  estate,  which  had  been  Rotlamck 
devised  to  the  testator,  in  trust  to  sell,  devise,  or  otherwise  LioBTrooT, 
dispose  of  it  amongst  his  four  children,  in  such  shares,  &c., 
as  he  shoidd  by  will  appoint,  did  not  pass  under  the  devise. 
But  there  the  testator  had  no  beneficial  interest  whatever  \ 
as  Lord  JTaiyoii,  C.  J.,  said,  '^  he  was  a  mere  naked  trus- 
tee, though  the  use  was  executed  in  him.''  In  The  Duke  of 
Leeds  v.  Munday  (a),  there- was  a  general  residuary  devise 
by  the  mortgagee,  subject  to  the  payment  of  his  debts,  and 
of  an  annuity  of  j630,  and  it  was  held  that  the  legal  estate 
in  the  mortgaged  premises  did  not  pass  thereby ;  but  that 
case  passed  altogether  without  argument.  In  Lard  Bray" 
broke  v.  Inekip  {b),  in  which  this  question  was  much  con- 
sidered, it  was  held,  that,  under  a  devise  of  real  estate  in 
general  terms,  a  trust  estate  will  pass,  unless  an  intention 
to  the  contrary  can  be  clearly  inferred  firom  expressions  in 
the  will,  or  firom  the  purposes  or  objects  of  the  testator. 
There  the  devise  was  of  "  all  real  estates  whatsoever  and 
wheresoever,  and  also  all  personal  estate  and  effects  what- 
soevCT  and  wheresoever.''  The  Master  of  the  Rolls,  (Sir 
WilUatn  Grant),  declared  Ids  opinion  to  be,  that  the  legal 
estate  in  the  trust  premises  passed  by  the  will ;  and  Lord 
Eldon  said, — '^  I  am  disposed  to  concur  with  the  opinion  of 
the  Master  of  the  RoUs,  meaning  rather  to  state  my  judg- 
ment, that  the  rule  is  not,  that  in  every  case,  where  general 
words  are  used,  the  property  shall  or  shall  not  pass ;  but 
that  in  each  case  you  must  look  at  every  part  of  the  will 
for  the  intention  with  regard  to  such  property."  In  3fa- 
ther  V.  Thomas  {c),  there  was  a  residuary  devise  of  "  mes- 
suages, buildings,  chattels  real,  ready  money,  securities  for 
money,  debts  owing,  and  personal  estate,"  to  trustees  and 

(a)  3  Vei.  348.  (6)  8  Ves.  417.  (c)  10  Bing.  44. 
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Back.  0/  Ptm^  their  heirs^  in  trutt  to  pay  the  rents  and  profits  to  J.  C. 
for  life,  and  after  his  decease,  to  divide  sneh  residue  among 
his  children :  and  it  was  held  to  pass  the  legal  estate  in 
lands  vested  in  the  devisor  as  mortgagee.  In  Itenvoize  v. 
Ckfcper  {a),  it  was  held  that  a  gift  of  mortgages,  and  other 
securities  for  money,  would  pass  the  fee,  if  the  estate  were 
mortgaged  in  fee.  InEw  parte  Barber  inre  Tya»  {b),  where 
the  devise  was  of  '^  all  the  testator's  freehold  estates,  and 
all  his  farming  stock,  ready  money,  bills,  bonds,  notes, 
and  other  securities  for  money,  and  all  the  residue  of  his 
personal  estate,'' to  trustees,  in  trust  to  sell  the  real  estates, 
and  to  sell,  get  in,  and  convert  the  personal  estates,  the 
Vice-chancellor  held,  that  a  mortgage  in  fee  passed  there- 
by. SilberschUdt  v.  Schioii  (c)  is  another  decision  to  the 
same  efiect.  The  result  of  all  these  authorities  is,  that,  in 
a  general  devise  of  real  and  personal  estate,  or  under  any 
other  words  indicating  an  intention  in  the  testator  to  dis- 
pose of  all  his  property,  estates  in  mortgage  to  him  are 
primA  facie  included ;  and  that  the  proof  of  intention  to 
exclude  them  must  be  clear  and  unequivocal*  It  will  be 
said,  that  such  an  intention  is  to  be  infierred  here,  jfrom  the 
words  ''  after  payment  of  all  my  just  debts  and  funeral 
expenses.''  But  those  words  are  not  sufficient  to  narrow 
the  generality  of  the  previous  devise.  It  \&  not  like  the 
case  of  a  mere  naked  trustee :  the  mortgagee  has  a  bene- 
ficial interest,  which,  under  this  wiU,  vests  in  the  devisee ; 
and  the  charge  of  debts  and  funeral  expenses  will  be  ap- 
plied to  those  lands  of  which  the  testator  was  seised  in  his 
own  right. 

Jervis  and  Welsby,  contra. — ^This  is  entirely  a  question 
as  to  the  intention  of  the  testator,  which  intention  is  to 
be  gathered  from  the  whole  of  the  will.  It  is  not  ne- 
cessary in  this  case  to  contend  that  a  general  and  un- 
qualified devise  of  real  and  personal  estate  would  not  be 

(o)  6  Madd.  371.  (b)  6  Sim.  451.  (c)  3  Vefl.  &  B.  451. 
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sufficient  to  pitts  mortgaged  estlktesj  although  8ucb  w^  s*eh.  ^  pim, 


1B41. 


pears  to  ha?e  been  the  ophiion  of  Alesfander,  C.  B.^  in  Em 
parte  HorsfiM,  in  which  many  of  the  authorities  were  ^^9* 
cited:  but  the  words  by  which  this  devise  is  limited^  ''  after  Roylavcs 
payment  of  my  just  debts  and  fimeral  expenses/'  clear-  LioHt'foor. 
ly  shew  that  the  testator  intended  to  include  in  the  de- 
vise only  such  estates  as  he  could  subject  to  the  payment 
of  his  debts  and  funeral  expenses^  i.  e.  those  only  which 
were  his  awn, — ^in  which  he  had  a  beneficial  as  well  as  a 
legal  estate^  and  over  which  he  had  an  absolute  disposing 
power.  Now  a  mortgagee  is^  as  to  the  bmd,  a  mere  trustee 
for  the  mortgagor^  although  no  doubt  he  has  a  beneficial 
interest  in  the  mortgage  money.  In  Roe  d.  Beade  y. 
Beade  {a),  Lord  Kenyon  says^ ''  In  this  case  the  trustee 
(the  devisor)  had  no  beneficial  interest  in  himself;  he  was 
a  mere  naked  trustee^  although  the  use  was  executed  in 
him ;  and  when  he  set  about  to  make  a  disposition  of  his 
property  by  his  wiU^  he  used  general  words  in  the  residuary 
clause^  giving  all  his  estates  '  after  pajrment  of  his  debts, 
legacies,  and  funeral  expenses/  These  latter  govern  and 
restrain  the  efibct  of  the  former  words,  and  shew  that  he 
only  meant  to  give  that  in  which  he  had  a  beneficial  in- 
terest, and  which  he  had  a  power  of  charging  with  the 
payment  of  his  own  debts.  But  it  is  clear  that  he  could 
not  subject  the  estate  in  question  to  his  own  debts ;  this 
satisfies  me  that  he  had  no  idea  of  disposing  of  the  trust 
estate.''  These  observations  are  strictly  applicable  to  the 
case  of  a  mortgagee,  it  being  considered  that  he  also  is, 
as  to  the  inheritance,  a  mere  trustee.  In  GaMers  v.  Moss, 
Bayley,  J.,  referring  to  Sylvester  Y.Jarman{b),  says(c), 
''That  case  proceeded  on  this  principle;  there  the  words 
of  the  devise  per  se  would  have  been  sufficient  to  have 
carried  the  legal  estate  in  the  mortgaged  premises ;  yet 
these  being  qualified  by  other  words,  subjecting  the  pro- 

(a)  8  T.  R.  122.  (b)  10  Price,  76.  (c)  9  B.  &  Cr.  278. 
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Exek,  rf  Pleat,  perfcy  devised  to  payment  of  debts^  which  was  a  purpose  to 
-  which  the  legal  estate  of  the  mortgagee  was  not  applicable, 
^5'  shewed  that  it  was  not  the  intention  of  the  testator  that  it 
RoTLAMCB  should  pass/'  And  in  delivering  the  judgment  of  the 
LioHTFooT.  Courts  the  learned  Judge  thus  lays  down  the  rule  of  law:— 
''  In  the  first  place^  there  must  be  words  sufficient  in  order 
to  pass  the  mortgaged  property;  in  the  next  place,  the 
property  must  not  be  limited  to  uses  inapplicable  to  mort* 
gaged  property/'  In  Ex  parte  Morgan  (a),  a  charge  of  an 
annuity  on  the  estates  given  by  a  general  devise  of  real 
estate,  was  held  sufficient  to  exclude  mortgaged  estates. 
The  cases  cited  on  the  other  side  are  distinguishable*  In 
all  of  them,  there  was  either  a  general  unqualified  devise, 
or  specific  words  indicating  the  intention  of  the  testator 
to  pass  his  mortgage  securities.  The  general  result  of  the 
authorities  on  this  subject  is  thus  stated  in  argument,  in 
the  case  of  Bainbridge  v.  Lord  Ashburton  {6) : — "  In  the 
majority  of  those  cases  in  which  it  was  held  that  the  legal 
interest  in  the  trust  estate  did  not  pass  to  the  devisee, 
there  was  either  a  direction  to  pay  debts,  or  legacies  were 
charged  on  the  estate,  or  there  were  other  words  from 
which  it  was  to  be  inferred  that  all  the  estates  coming  to 
the  devisee  were  to  be  enjoyed  by  him  beneficially/' 

Lord  Abingek,  C.  B. — Upon  consideration,  I  think  this 
rule  must  be  made  absolute,  although  at  first  I  had  some 
doubt  upon  the  question.  But  this  is  not  the  case  of  a 
general  devise  of  all  the  testator's  real  estates,  without  any 
words  of  restriction,  but  a  devise  of  all  his  real  estates  after 
payment  of  his  debts  and  legacies,  i.  e.  after  payment  of 
them  by  the  devisee  out  of  the  estates  devised.  The  cases 
which  have  been  referred  to  shew  that  such  a  devise  is  not 
sufficient  to  pass  estates  of  which  the  testator  is  seised  only 
as  a  trustee,  since  he  cannot  have  intended  to  subject  them 
to  the  payment  of  his  debts  and  legacies;  and  a  mortgagee 

(a)  10  Ves.  101.  (b)  2  Y.  &  C.  347. 
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is  only,  as  to  the  land,  a  trustee  for  the  mortgagor.  The  *«*•  •/  '*/«"• 
passage  cited  from  the  argument  in  Bainbridge  y.  Lord 
Ashburton  appears  to  be  a  very  accurate  summary  of  the 
authorities  relating  to  this  subject.  I  am  of  opinion, 
therefore,  that  this  case  falls  within  the  rule  as  laid  down 
by  Lord  Kenyan  in  Roe  d.  Reade  v.  Reade,  and  that  the 
rule  must  be  made  absolute  for  a  new  trial. 

Parke,  B. — I  am  of  the  same  opinion.  This  is  alto* 
gether  a  question  as  to  the  intention  of  the  testator ;  and  by 
a  devise  of  all  his  real  and  personal  estates, ''  after  payment 
of  all  his  just  debts  and  legacies,'^  he  could  not  have  in- 
tended that  estates  should  pass  of  which  he  was  seised 
merely  as  mortgagee,  but  only  estates  which  he  had  power 
to  subject  to  the  payment  of  his  debts  and  legacies,  that  is 
to  say,  those  which  were  equitably  as  well  as  legally  hie  own. 
The  property  in  question,  therefore,  did  not  pass  by  this 
will :  the  heir-at-law  was  consequently  entitled  to  recover, 
and  the  nonsuit  cannot  be  supported. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


The  cause  was  tried  again  at  the  last  Cheshire  Spring 
Assizes,  before  Williams,  J.,  when  the  mortgage  deed 
(dated  8th  September,  1819)  was  put  in  and  read.  The 
premises  in  question  were  thereby  released  and  assured  to 
the  said  Thomas  Roylance,  his  heirs  and  assigns,  for  ever, 
to  hold,  &c.,  to  the  intent  and  subject  to  a  proviso,  that  if 
the  said  W.  Baxter  should  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  Thomas  Roylance  the  said  sum  of 
£200  thereby  secured,  with  interest  for  the  same  at  £5 
per  cent,  per  annum,  on  the  25th  day  of  March  then  next 
ensuing,  without  any  deduction  or  abatement  whatever, 
then  the  said  Thomas  Roylance,  his  heirs  and  assigns. 


560  CASBS   IN    THE   BXCQSQUERj 

jsmA.  0/  PiMf ,  should  aad  would  reconoey  and  reassure  the  said  heredita- 

1  All  

ments  and  premises  unto  the  said  W,  Baxter^  his  heirs 
and  assigns,  &c.,  and  from  thenceforth  the  use  and  estate 
thereinbefore  limited  to  the  said  T.  Boylanee,  his  heirs 
and  assigns,  should  cease,  determine,  and  be  utterly  void. 
The  deed  then  contained  a  coTenant  by  Baxter  for  payment 
of  the  principal  money  and  interest  on  the  said  26th  day 
of  March,  the  usual  covenants  for  title,  and  also  a  coyenant 
that  it  might  and  should  be  lawfbl  for  the  said  Thomas 
Roylance,  his  heirs  and  assigns,  finom  time  to  time  and  at 
all  times  after  defauU  should  heg^pen  to  be  made  in  the  pay- 
ment  of  the  said  principal  sum  of  £200,  and  the  interest 
thereon,  or  any  part  thereof,  contrary  to  the  form  and 
true  intent  of  the  aforesaid  proviso  and  ooveoAnt,  peace-* 
ably  and  quietly  to  enter  into,  have,  hold,  occupy,  possess, 
and  enjoy,  without  disturbance,  &c«,  all  and  singular  the 
said  premises :  and  further,  that  if  default  should  happen 
to  be  made  in  payment  of  the  said  principal  sum  of  £200, 
and  the  interest  thereon,  or  any  part  thereof,  at  the  day 
and  time  and  in  the  manner  thereinbefore  mentioned,  the 
said  W.  Baxter  and  his  heirs  should  and  would,  at  the  re- 
quest of  the  said  Thomas  Boylance,  his  heirs  or  assigns, 
acknowledge,  levy,  and  suffer,  do,  make,  and  execute,  all 
such  further  and  other  assurances,  &c.  &c.,  (pursuing  the 
ordinary  form  of  a  covenant  for  further  assurance). — ^The 
deed  was  executed  by  Baxter  only. 

No  interest,  it  appeared,  had  ever  been  paid  on  the  mort« 
gage  debt ;  but  evidence  was  oiFered  on  the  part  of  the 
lessor  of  the  plaintiff,  to  shew  an  agreemCTit  between  the 
executor  of  Thomas  Boylance,  the  mortgagee,  and  Baxter, 
the  mortgagor,  immediately  fffhcr  the  death  of  Roylance, 
that  Baxter  should  keep  the  two  children  mentioned  in 
the  will  for  the  interest  on  the  mortgage.  This  evidence 
was  objected  to  on  the  part  of  the  defendant,  but  was  ad- 
mitted by  the  learned  Judge.  The  jury,  however,  found 
that  there  had  been  no  snch  agreement.    It  was  also  con- 
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tended  for  the  defendant^  that  this  ejectment  was  not  s^rek.  ofPUw, 
brought  in  time;  that  the  action  ought  to  have  been  com- 
menced  within  twenty  years  firom  the  date  of  the  mortgage 
deed.  For  the  plaintiff,  it  was  insisted^  that,  upon  the  true 
construction  of  the  stat.  8  &;  4  Will.  4,  c.  27,  s.  8,  and  with 
reference  to  the  terms  of  the  deed,  the  ejectment  was  wdl 
brought  within  twenty  years  firom  the  25th  March,  1820. 
The  learned  Judge  reserved  this  point,  and  under  his  direc- 
tion a  verdict  was  entered  for  the  plaintiff,  leave  being  re* 
served  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  Evan$  obtained  a  rule  accordingly; 
against  which 

Jervis  {Webby  with  him)  now  shewed  cause. — ^In  order  June  3. 
to  ascertain  the  effect  of  this  deed,  the  whole  of  its  provi« 
sions  must  be  looked  at.  And  although  the  construction, 
that  the  mortgagee  is  to  have  the  immediate  possession, 
may  be  consistent  with  the  words  whereby  the  estate  is 
actually  conveyed  to  him,  that  interpretation  is  not  recon- 
cilable with  the  subsequent  covenant,  that  it  shall  be  law- 
fill  to  him,  on  defauU  in  payment  of  the  principal  or  interest 
according  to  the  proviso  and  covenant  for  payment  thereof, 
that  is,  on  the  25th  March,  1840,  to  enter  into,  posieee, 
and  enjoy  the  premises.  That  implies,  that,  until  such  de- 
fault, the  mortgagor  should  retain  the  possession:  and  the 
covenant  for  further  assurance  points  to  the  same  con- 
struction. That  being  so,  the  cgectment  was  brought  in 
time,  within  the  words  of  the  stat.  8  &  4  WilL  4,  c.  27,  s.  3, 
which  enacts,  that  ''where  the  person  claiming  any  land  or 
rent  shall  claim  in  respect  of  an  estate  or  interest  in  posses- 
sion granted,  appointed,  or  otherwise  assured  by  any  in- 
strument (other  than  a  will)  to  him,  cor  some  person  through 
whom  he  claims,  by  a  person  being  in  respect  of  the  suue 
estate  or  interest  in  the  possession  or  receipt  of  the  profits 
of  the  land,  or  in  receipt  of  the  rent,  &c.,  then  his  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which 
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£nrA.  p/  PUat,  the  person  claiming  as  aforesaid^  or  the  person  through 
whom  he  claims^  became  entitled  to  Much  posaesrion  or  re- 
ceipt by  virtue  of  such  instrument"  Here,  the  mortgagee  did 
not  become  entitled  to  the  possession  and  receipt  of  the 
profits  of  the  land,  by  virtue  of  the  deed,  until  the  default 
made  on  the  day  of  payment.  The  Court  will  imply  a  re- 
demise to  the  mortgagor  during  the  interval.  In  Doe  d. 
Fisher  v.  Giles  {a),  where  it  was  held,  that  where  the  mort- 
gagor remains  in  possession,  and  the  money  is  not  repaid 
on  the  stipulated  day,  the  mortgagee  with  power  of  entry 
and  sale,  on  non-payment,  may  eject  the  mortgagor  with- 
out notice  to  quit  or  demand  of  possession.  Best,  C.  J., 
says — "  We  must  look  at  the  covenant  he  [the  mortgagor] 
has  made  with  the  mortgagee,  to  ascertain  what  his  real 
situation  is.  We  find  jfrom  the  deed,  that  the  possession 
of  his  estate  is  secured  to  him  until  a  certain  day,  and  that 
if  he  does  not  redeem  his  pledge  by  that  day,  the  mort- 
gagee has  a  right  to  enter  and  take  possession.   I^om  that 

day  the  possession  belongs  to  the  mortgagee The 

situation  of  a  lessee  on  the  expiration  of  a  term,  and  a 
mortgagor  who  has  covenanted  that  the  mortgagee  may 
enter  on  a  certain  day,  is  precisely  the  same.'^  In  WH-' 
ki$ison  V.  HaU  (A),  land  was  mortgaged  in  fee,  subject  to  a 
proviso  for  redemption,  on  payment  of  the  principal  money 
on  the  5th  June,  1888 :  but  it  was  agreed  that  the  mort- 
gagee shoidd  not  call  in  the  principal  until  the  5th  De- 
cember, 1840,  if  the  interest  were  regularly  paid  in  the 
mean  time :  and  the  deed  contained  provisoes,  that  if  the 
principal  or  interest  should  not  be  paid  conformably  with 
the  provisoes  for  payment  thereof,  it  should  be  lawful  for 
the  mortgagee,  his  heirs  or  assigns,  at  any  time  or  times 
thereafter,  to  enter  into  the  mortgaged  premises,  and 
peaceably  and  quietly  to  have,  hold,  occupy,  possess,  and 
enjoy,  and  receive  and  take  the  rents,  &c.,  without  disturb- 

(a)  5  fiing.  421  ;   2  M.  &  P.  (6)  3  Bing.  N.  C.  508 ;  4  Scott, 

741.  301. 
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ance^  be.,  from  the  mortgagors^  or  any  persons  claiming  Bxek,  of  PUatf 


under  them;  and  that  it  should  be  lawful  for  the  mort* 
gagors  peaceably  and  quietly  to  have,  hold^  occupy,  pos- 
sess, and  enjoy  the  premises,  and  receive  and  take  the 
rents  and  profits,  to  their  own  use,  until  default  made  in 
payment  of  the  principal  or  interest.  The  Court  held,  that 
this  operated  as  a  re-demise  to  the  mortgagor  until  the 
5th  December,  1840.  7!fufa/,  C.  J.,  says—''  The  instru- 
ment  falls  within  the  principle  laid  down  in  Bacon's  Abridg- 
ment, tit.  Leases,  (K.),  'that  wherever  words  are  sufficient 
to  explain  the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession,  and  the  other  come  into 
it,  for  such  a  determinate  time,  such  words,  whether  they 
run  in  the  form  of  a  license,  covenant,  or  agreement,  are 
of  themselves  sufficient,  and  will,  in  construction  of  law, 
amount  to  a  lease  for  years,  as  effSectuaUy  as  if  the  most 
proper  and  pertinent  words  had  been  made  use  of  for  that 
purpose.'  I{ere  there  was  an  estate  vested  in  the  mort- 
gagor by  re- demise.'' — The  present  case  falls  within  the 
same  principle. 

Evana  {Martin  with  him)  contra. — ^The  operative  words 
of  this  deed  clearly  had  the  effect  of  at  once  vesting  the 
legal  estate  in  fee  in  the  mortgagee,  subject  to  a  re-con- 
veyance of  it  by  him  to  the  mortgagor  on  payment  of  the 
mortgage-money :  and  there  is  nothing  in  the  subsequent 
part  of  the  deed  to  devest  that  estate.  It  is  said  that  the 
covenant  for  quiet  enjoyment  affords  an  inference  in  favour 
of  such  a  construction :  but  that  might  well  be  intro.duced, 
consistently  with  the  other  parts  of  the  deed,  as  being  to  take 
effect,  as  against  the  mortgagor  and  those  claiming  imder 
him,  only  jfrom  the  time  that  default  might  be  made  in 
payment,  leaving  the  mortgagee  in  the  mean  time  to  rest 
upon  his  own  title  against  any  acts  of  interruption  on  the 
part  of  strangers,  ffilkinion  v.  Hall  differs  from  the  present 
case  in  this  very  material  circumstance,  that  there  there  was 

VOL,  VIII.  P  P  M.  w. 
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MMck.  ^  PkoMf  an  express  covenant  by  the  mortgmgee  that  the  mortgagor 
should  remain  in  possession  until  defiiult  in  payment  of 
principal  or  interest.  How  can  a  re-demise  be  implied  in 
this  case,  when  the  deed  is  executed  by  the  mortgagor  only? 
LiaanooT.  — ^  referred  to  Powell  on  Mortgages^  vol.  i.  p.  171^  (5th 
edit.)}  and  was  then  stopped  by  the  Court. 

Parke,  B. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  There  is  a  passage  in  Sheppard'a  Touchstone^ 
p.  272  (8th  edit.),  which  was  not  referred  to  in  JVUkmiom  ▼. 
Hall,  but  which  appears  to  be  a  strong  authority  in  fi&Tour 
of  the  defendant  in  this  case.  It  is  there  said — ^'  K  A. 
bargain  and  sell  his  land  to  B.,  on  condition  to  re-enter  if 
he  pay  him  £100,  and  B.  doth  covenant  with  A.  that  he 
will  not  take  the  profits  until  de&ult  of  payment,  or  that 
A.  shall  take  the  profits  until  de&ult  of  payment;  in  thia 
case,  however  it  may  be  a  good  covenant,  yet  it  is  no  good 
lease.^'  That  passage  would  be  a  very  strong^  authority  in 
favour  of  the  defendant,  even  if  the  words  of  this  deed 
were  much  stronger  than  they  are.  But  without  reference 
to  any  authorities  at  all,  it  appears  to  me  that  there  is 
nothing  in  this  deed  which  implies  that  ibe  mortgagor  is 
to  have  the  enjoyment  of  the  land  in  the  interval  between 
the  execution  of  the  deed  and  default  in  payment  of  the 
mortgage^money.  The  covenant  for  quiet  enjoyment  may 
be  satisfactorily  explained  in  the  manner  suggested  by  Mr. 
Evans,  namely,  as  a  covenant  for  quiet  enjoyment  against 
interruption,  not  to  come  into  operation  until  the  26th 
March  1820;  in  the  mean  time,  although  the  mortgagee 
is  qually  to  have  full  power  to  enter  and  enjoy  the  land, 
yet  he  must  content  himself  with  his  own  title  against 
interruption  by  strangers ;  there  is  no  covenant  by  the 
mortgagor  to  protect  him  during  that  period;  whereas, 
if  he  be  disturbed  after  that  day,  he  may  have  recourse  to 
his  remedy  on  the  covenant.  But  I  see  no  reason  for 
saying  that  the  mortgagee  b  not  to  be  entitled  to  enter 
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immediAtaly  upon  the  executioii  of  the  deed:  and  the  Are*,  rf  Phn^ 
foundation,  therefore,  of  the  argument  for  the  plaintiff 
fidls,  there  being  nd«ih^  an  express  nor  an  implied  cove- 
nant that  the  mortgagor  ahall  remain  in  poBsession.  The 
legal  estate  passes  by  the  deed  of  release,  although  the 
releasee  cannot  sue  the  releasor  on  the  covenants,  unless 
in  case  of  non-<pa7ment  on,  or  interruption  after,  the  25th 
0f  March,  1820.  There  is,  therefore,  no  ground  for  saying 
<tfaat  a  rci-demise  was  to  be  made  until  that  day;  and  in- 
deed it  would  be  veiy  difficult  to  support  such  a  snpposi* 
tion,.  seeing  that  the  deed  is  executed  by  the  mortgagor 
only.  It  follows  that  tiie  right  of  entry  did  not  accrue  to 
the  party  under  whom  the  lessor  of  the  plaintiff  claims, 
within  twenty  years  next  before  the  commencement  of  tins 
suit;  he  is  therefore  not  entitled  to  recover,  and  the  rule 
fer  entering  a  nonsuit  must  be  made  absolute* 

Aldebson,  B.,  and  Bolfe,  B.,  conciirrred. 

Bule  absolute. 

Dob  v.  Amey. 

i\.N  action  of  ejectment  brought  Bgainst  the  defendant,  to  The  Court  has 
recover  possession  of  a  farm  occupied  by  him  at  Caxton,  in  ^er  the?utV& 
Cambridgeshire,  was  tried  at  the  Summer  Assizes  for  that  ^^i5*i^%^^' 
eounty,  1840,  when  the  idaintiff  had  a  verdict,  and  a  writ  order  a  party 

by  rule  to  pay 

of  possession  was  executed  in  July,  1840.    The  present  a  specific  sum 

action  for  mesne  profits  was  afterwards  commenced  against  wa^ed^by^ 

him,  which,  by  submission  dated  15th  of  February,  1841,  "^J^'^'y  Wm,** 

was  referred,  together  with  all  matters  in  difference,  to  an  and  on  such 

arbitrator,  so  as  he  should  make  his  award  on  <Nr  before  absoiute!ezecu! 

lihe  aoth  of  April,  1841,  with  power  to  enlarge  the  time  by  JSnrAe""* 

indorsement  on  the  submission;  the  submission  to  be  made  p*^y  ^^^  ^« 

amount  lo  spe- 

a  rule  of  Ccfurt,  and  the  costs  of  the  reference  and  award  to  cifled  in  the 
be  in  the  disoreticm  of  the  arbitrator.    The  arbitrator, 

p  p2 
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Mxek.  of  Pleas,  having  iulj  enlarged  the  time^  made  and  published  his 
-  ^^^'  -  award  on  the  8rd  of  May,  1841,  whereby  he  ordered  that 
Dob  all  proceedings  in  the  action  for  mesne  profits  should  be 
A  MET.  stayed,  each  party  paying  his  own  costs  in  the  action;  and 
that  the  defendant  should,  at  the  time  therein  mentioned, 
pay  to  the  plaintiff  the  sum  of  £1850,  together  with  the 
costs  of  the  reference  and  award.  On  the  12th  of  May,  the 
submission  (having  an  indorsement  thereon  enlarging  the 
time  for  making  the  award  until  the  1st  of  November)  was 
made  a  rule  of  Court,  and  the  costs  were  subsequently  taxed 
by  the  Master  at  86/.  14».,  for  which  amount  he  made  out 
an  aIlocatur,and  a  person  was  sent  to  the  premises  atCaztoUj 
with  a  power  of  attorney  from  the  plaintiflT,  to  demand  the 
money.  He  found  the  premises  in  the  possession  of  a 
daughter-in-law  of  the  plaintiff,  who  stated  that  the  father- 
in-law  had  left  the  country,  and  had  assigned  all  his  effects 
there  to  her. 

On  a  former  day  in  this  term.  Bytes,  for  the  plaintiffj 
obtained  a  rule  to  shew  cause  why  the  defendant  should 
not  pay  to  the  plaintiff  the  sum  of  1936/.  14«.,  in  pursu- 
ance of  the  said  award,  rule  of  Court,  and  allocatur;  and 
why,  in  default  of  payment,  execution  should  not  issue 
against  him  for  that  amount :  it  being  also  made  part  of 
the  rule,  that  service  of  it  upon  the  daughter-in-law  on  the 
premises  should  be  deemed  good  service. 

Kelly  and  Ogle  now  shewed  cause. — The  Court  has  no 
power,  either  at  common  law  or  under  the  stat.  1  &  2  Vict, 
c.  110,  SB.  18,  19,  to  make  an  order  upon  a  party  to  pay  a 
specific  sum  awarded  against  him  by  an  arbitrator.  Their 
only  power,  independently  of  the  statute,  is  to  order  him 
to  perform  the  award  generally,  and  in  case  of  his  refusal 
or  neglect,  to  punish  him  for  his  contempt  by  an  attach- 
ment. And  the  only  object  of  the  statute  was  to  give  to 
orders  and  rules  of  Court  an  effect  beyond  that  which  they 
had  before,  vis.  the  force  of  judgments,  whereon  execution 
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miglit  issue ;  but  the  legislature  did  not  intend  to  confer  Ewh.  of  Pleat, 
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upon  the  Courts  the  power  of  making  any  new  species  of  '  ^ 


rule  or  order,  unknown  to  the  existing  law.  The  observa-  ^^^ 
tions  of  Lord  Denman,  C.  J.,  in  Jones  y.  WUUams  {a),  on  the  Ambt. 
authority  of  which  this  rule  was  obtained,  that ''  there  is  no 
difficulty  in  giving  effect  to  the  1  &  2  Vict.  c.  110,  s.  19,  as 
to  awards,  by  calling  on  the  delinquent  party  to  shew  cause 
why  he  should  not  pay  a  certain  sum  of  money  pursuant 
to  the  award;''  and  that  ''if  that  rule  be  made  absolute,  an 
execution  may  issue  for  the  sum  so  distinctly  specified  in 
the  rule,''  are  mere  obiter  dicta,  forming  no  part  of  the 
judgment  of  the  Court.  The  terms  of  this  submission  do  not 
give  the  Court  any  unusual  powers  of  enforcing  payment. 

But  secondly,  assuming  that  the  Court  has  power  to 
make  such  an  order,  this  is  an  application  analogous  to 
that  for  an  attachment,  and  the  affidavit  ought  to  disclose 
every  fact  which  is  necessary  to  shew  that  a  valid  award 
has  been  made,  and  disobeyed.  Where  the  award  is  made 
after  the  time  originally  specified  in  the  submission,  it  is 
necessary,  in  order  to  have  an  attachment,  to  shew  by 
affidavit  that  the  time  was  duly  enlarged  by  the  arbitrator: 
Halden  v.  Glasscock  (*),  Davis  v.  Vass  (c),  Wohlenberg  v.  Lage- 
man  (d) :  and  the  same  rule  ought  to  be  applied  here.  At 
all  events,  the  Court  wiU  allow  the  rule  to  be  enlarged  for 
a  few  days,  in  order  to  give  the  defendant  an  opportunity 
of  obtaining  affidavits  and  moving  to  set  aside  the  award. 

Byles,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinosr,  C.  B. — I  am  of  opinion  that  no  sufficient 
ground  has  been  shewn  to  prevent  us  firom  making  this  rule 
absolute.  As  to  the  last  suggestion,  no  grounds  are  laid 
before  us  for  setting  aside  the  award;  if  any  such  grounds 
existed,  the  defendant  had  the  opportunity  of  availing 

(a)  11  Ad.  &  E.  175  ;  4  P.  &  D.  217.     (c)  15  East,  97. 

(6)  5  B.&C.  390;  8D.&R.  151.         (d)  6Taunt.251;  1  Manh.  579. 
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Bteh,  o/puatt  himself  of  them,  by  appljring  to  the  Court  earlier  in  the 
^  ^  term,  when  the  rule  might  have  come  on  together  witti 
this,  and  the  whole  question  between  tiie  parties  have  been 
settled  at  once ;  bnt  the  circumstance  of  his  keeping  back 
his  objection  to  the  award  until  the  moment  when  this 
rule  to  enforce  it  is  about  to  be  made  absolute,  shews  eiearij 
that  his  object  is  merely  delay.  But  the  main  ground  on 
which  the  defendant  relies  is,  that  the  act  of  piffliament, 
1  &  2  Yict.  c.  110,  s,  18,  does  not  authorize  the  Court  to 
call  upon  a  party,  by  rule,  to  pay  a  specific  sum  of  money 
pursuant  to  an  award.  When  the  power  of  arrest  on 
mesne  process  was  abolished  by  that  statute,  it  became 
necessary,  in  lieu  of  the  imprisonment  of  the  persona  of 
debtors,  to  provide  more  ready  means  than  had  heea  pre- 
viously known  to  the  law,  q£  coming  at  their  property;  and 
with  that  view,  the  statute  made  all  rules  and  orders  of 
Court,  containing  directions  to  parties  to  pay  money^ 
equivalent  to  judgments,  and  like  them  enforceable  by 
execution.  It  is  said,  however,  that  notwithstanding  those 
provisions,  we  have  no  power  to  make  this  order,  and  that 
our  power  extends  only  to  the  issuing  of  an  attachment 
against  the  defendant.  But  it  appears  to  me,  that  an  at- 
tachment against  a  party  for  the  nonpayment  of  money 
presupposes  a  power  in  the  Court  to  direct  him  to  pay  it, 
although  the  practice  has  been  to  apply  for  the  attachment 
in  the  first  instance :  it  is  dear  that  the  Court  have  no 
power  to  issue  an  attachment  at  all,  unless  they  have  also 
the  power  to  order  the  payment  of  the  money;  the  very 
word  ''  attachment'^  implies  the  existence  of  such  an  order. 
I  have  no  doubt,  therefore,  that  in  making  this  rule  abso- 
lute, we  are  acting,  not  only  strictly  within  the  jurisdiction 
of  the  Court,  but  in  accordance  with  the  policy  of  the 
statute ;  and  I  quite  agree  with  the  observations  of  the 
Lord  Chief  Justice,  in  the  case  which  has  been  referred  to. 
The  rule  wiU  therefore  be  absolute,  subject  to  any  impli- 
cation which  the  defendant  may  hereafter  make  to  set  aside 
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the  award.    Am  to  the  neoessity  for  an  affidavit  ei  the  due  ^^  ^  '"'»<• 

1841 
enlai^ment  of  the  time  for  making  the  avard^  it  is  tme  '  - 

that  that  is  reqinred  on  motion  for  attachment,  bnt  that  it         i>o* 

becaose  an  attaehment  is  a  prooess- against  the  person.  a  vet. 

Albsrson,  B. — I  am  of  the  same  opinion.  With  respect 
to  the  latter  objection,  it  is  a  snfficiuit  answer  to  say,  that 
the  submission  to  arbitntion,  with  the  enlargement  in* 
domed  npon  it,  has  been  made  a  rule  of  court  Then  with 
respect  to  the  main  question,  I  agree  that  we  ought  to 
make  this  rule  absolute,  not,  indeed,  in  the  terms  in  which 
it  is  drawn  up,  but  simply  that  the  defendant  pay  the 
money  mentioned  in  the  award;  and  the  rule  will  be  dis* 
chafed  as  to  the  rest.  The  rule  laid  down  by  Lord  Defi* 
many  in  the  case  of  Jcnit9  v.  WfiRaamy  seems  to  me  a  very 
sound  one.  The  i»ractiee  in  this  respect  depends  upon 
the  general  jurisdiction  of  the  Court,  and  the  form  in 
which  the  Court  shall  enforoe  obedience  depends  upon  its 
discretion.  Before  the  1  &  2  Vict.  c.  110,  the  practice 
was  for  the  Court  to  order  the  party  generally  to  perform 
the  award*  But  then  it  is  found  that  that  general  order 
does  not  specify  the  amount  of  the  sum  to  be  paid,  as  men- 
tioned in  the  award ;  and  consequently,  according  to  the 
opinion  of  the  Court  of  Queen's  Bench  in  «/ofie»  v.  WXHavM^ 
in  which  I  oitirely  concur,  it  is  not  a  rule  or  order  on 
which  execution  can  issue,  within  the  meaning  (^  the  sta* 
tute.  But  the  substance  is  the  same ;  for  if  the  Court 
can  order  a  man  to  pay  the  amount  of  the  award,  they  can 
order  him  to  pay  the  spedfie  sum  of  j£1850;  if  they  can 
order  him  to  perform  an  award,  whidb  directs  him  to  pay 
£1860,  surely  they  may,  in  the  more  direct  way,  order 
him  to  pay  that  sum.  It  would  be  a  strange  proposition 
to  say,  that  the  Court  could  punish  a  person  by  attachment 
for  disobeying  an  award  to  pay  money,  the  amount  of  which 
is  unknown,  but  that  the  moment  the  amount  becomes 
known,  their  power  is  at  an  end.  Then  if  they  have  power 
to  order  the  party  to  pay  the  money  in  question,  all  the 
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Sxek.  0/  Pietu,  rest  follows  by  foroe  of  the  statute,  which  provides  that 
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on  the  order  of  the  Court  execution  may  follow  as  upon  a 

judgment.  We  do  not  order  an  execution,  for  no  addi- 
tional powers  in  this  respect  are  conferred  on  us  by  the 
statute,  which  we  did  not  possess  before.  Before  the  sta- 
tute, an  intermediate  order  to  pay  the  money  would  have 
been  nugatory,  because  it  was  enforceable  only  by  attach- 
ment, and  therefore  it  was  never  worth  while  to  make  such 
an  order;  but  now  that  the  statute  has  given  an  obligatory 
effect  to  the  intermediate  order,  it  becomes  worth  the  while 
of  the  Ciourt  to  exercise  their  general  jurisdiction  to  make 
one.  The  present  is  a  case  in  which  the  Ciourt  has  the 
power;  and  I  agree  also  that  it  is  one  in  which  they  ought  to 
exercise  it.  The  party  against  whom  it  is  made  will  not  be 
prejudiced,  for  he  has  the  same  right  as  before  to  move  the 
Ciourt  to  set  aside  the  award ;  and  if  he  succeed  in  that  ap- 
plication, every  thing  that  has  been  done  under  it  must  fall 
to  the  ground;  the  rule  and  order  would  then  be  set  aside, 
any  execution  issued  under  it  would  be  set  aside  also,  and 
the  money  levied  would  be  restored  to  the  defendant.  It  is 
aUeged  here,  that  the  property  has  been  assigned  to  another 
person ;  if  that  assignment  be  a  legal  and  valid  one,  the 
assignee  can  make  her  claim  under  an  interpleader  rule, 
by  which  she  will  be  protected  from  injury;  but  if  it  be 
a  merely  fraudulent  assignment,  it  will  of  course  be  void, 
and  the  sum  awarded  by  the  arbitrator  will  be  levied  on 
the  property  of  the  party,  which  he  has  sought  by  that 
fraudulent  assignment  to  make  away  with.  This  will  be  do- 
ing substantial  justice  between  all  parties,  and  the  Court 
cannot  better  exercise  its  discretionary  power  than  in  mak- 
ing this  rule  absolute  to  the  extent  I  have  mentioned. 

OuRNBT,  B.,  and  Rolfe,  B.,  concurred  (a). 

Rule  absolute  for  payment  of  the  money, 
and  discharged  as  to  the  residue. 

(a)  Sm  Rickard$  v.  Patienon,  ante,  313;  Jantiv,  WUUam$,  ante,  349, 
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Bxeh,  f(f  Pigas, 
1841. 

Waring  t;.  King  and  Others.  " 

A  June  4, 

SSUMPSIT  for  use  and  occupation.   Plea^  non  assump-  The  defendanu 

serunt.  At  the  trial  before  Gumey,  B.,  at  the  London  Sit-  p^tiU^^nhe 

tings  after  Hilary  Terra,  it  appeared  that  the  plaintiff  had  ^j*^^*^^^''' 

let  to  the  defendants  a  forge  and  other  premises  situate  in  a  rem  certain, 

the  Vauxhali  Koad^  Liverpool^  for  a  period  of  nine  months^  at  the  end^of"^' 

ending  on  the  19th  November,  1839,  at  a  certain  rent,  [^Jl^^^i^tle 

with  the  option  to  the  defendants,  at  the  end  of  that  period,  ^«f  «^«n»  *"«"'- 

_       ,  ,  ,  ,  1  i*  «  -  teen,  OT  twenty- 

Of  taking  the  premises  on  lease  for  a  term  of  seven,  four-  one  yean.  Be- 
teen,  or  twenty-one  years.     Before  the  expiration  of  the  tb^onbeninc 
nine  months,  the  defendants  (as  tlie  plaintiff  alleged)  let  ^^^^^^^'f^^  ^^^ 
the  premises  for  six  months  to  a  company  called  the  Talacre  pTemi^i  to  a 
Coal  and  Iron  Company ;  the  defendants  contended  that  inonths,  who 
this  letting  was  not  by  them,  but  by  the  plaintiff.     At  the  piedlh^rroV 
end  of  the  nine  months,  the  defendants  did  not  make  any  *^»t  Period :— 

/  *^     Ileid,  that  at 

ftpplicatjoo  for  a  lease,  but  the  company  continued  in  pos-  the  end  or  n 
session  of  the  premises  to  the  end  of  the  six  months,  when  cipifation  of 
they  ceased  actually  to  occupy  them,  but  their  machinery  ^onJUrihede- 
and  retorts  remained  ou  the  premises  for  some  months  fendsntawer* 
loiiger.     There  was  no  evidence  of  any  actual  delivery  up  piamtiff,  in  an 
of  possessioQ  of  the  premises  to  the  plaintiff.    The  learned  andTccupation, 
Judge,  in  summing  up,  left  it  to  the  jury  to  say  whether  f^r^  jeer's  rent, 
the  Talacre  Coal  and  Iron  Company  came  in  as  the  tenants 
of  the  plaintiff  or  of  the  defendants;  and  stated  his  opinion 
to  be,  that,  in  the  latter  case,  as  there  was  a  holding  over  by 
the  undertenants  of  the  defendants,  they  were  liable,  as 
tenants  from  year  to  year,  for  the  amount  of  a  year'^s 
rent.    The  jury  accordingly  found  for  the  plaintiff,  damages 
^500,  the  amount  of  a  year's  rent* 

In  Easter  Term,  M.  D.  Hill  obtained  a  rule  to  shew 
cause  why  there  should  not  he  a  new  trial,  on  the  grotind 
of  misdirection. 


Jenns  and  Crampian  now  showed  cause* — The  direction 
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Each,  ft  ^fM«f  of  the  learned  Judge  was  right.  It  must  now  be  assumed 
>  y  ^  that  the  defendants^  during  their  term^  let  the  premises  to 
Waeimo  the  Talacre  Coal  Company^  for  a  period  of  six  months^  ex- 
KiHo.  tending  beyond  the  expiration  of  that  term.  In  the  first 
place^  there  was  an  oehui/  oeeupatian  of  the  premises  by  tiie 
defendants  throughout  the  year^  by  reason  of  the  property 
of  their  under-tenants  remaining  on  the  premises.  B«t  if 
this  be  not  so^  at  all  events  the  defendants  continued  ttable 
in  law,  as  having  held  over  by  their  under-tenants,  tt  is 
the  dnty  of  a  tenant  to  deliver  up  complete  possession  of 
the  demised  premises  at  the  expiration  of  his  term ;  if  he 
fail  to  do  so,  he  is  liable  as  holding  over,  and  he  camiot  be 
rid  of  that  liability  at  least  in  a  shorts  pmod  than  a  yaar. 
The  case  of  Christy  v.  Tancred  (a)  is  a  direct  authority  for 
the  plaintiff,  ^ere  A.  let  premises  to  four  persons  f«r  a 
year  certain^  with  a  proviso  that  if,  a  month  at  least  before 
the  termination  of  the  year,  a  request  were  made  to  him 
for  that  purpose,  A.  would  grant  Aem  a  lease  for  seven, 
fourteen^  or  twenty-one  years.  No  agreement  for  a  lease 
was  made^  and  the  premises  having  been  held  over  by  two 
of  the  lessees  for  a  quarter  beyond  ihe  year,  (the  others 
having  ceased  to  occupy  during  the  year)  the  four  origin- 
al lessees  were  held  liable  for  the  rent  of  that  quarter. 
Parke,  B.,  says — *'  It  is  the  simple  case  of  the  lessees  hold- 
ing over  by  their  under-tenants^  and  consequently  they 
continue  liable.'^ 

Hill  and  Cowting,  in  support  of  the  rule. — The  question 
was  never  considered  at  the  trial,  how  Umg  the  defimdants 
held  over  by  the  Talacre  Coal  Company :  the  learned  Judge 
laying  it  down,  that  if  the  defendants  held  over,  a  new 
tenancy  from  year  to  year  thereby  commenced.  But  the 
holding  over  does  not  per  se  create  a  tenancy.  The  party 
is  liable  for  so  doing  in  the  double  value,  by  way  of  da- 

(a)  7  M.  &  W.  127. 
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maires,  but  the  relation  of  landlord  and  tenioit  does  not  &«*.  tf  Pka$^ 

1841 
accrue.    Suppose  the  tenant  to  remain  in  possession^  iriie-  '   - 

ther  by  himself  or  his  under-tenants^  for  a  few  days  or  Wauno 
wedcs,  can  that  render  him  liable  for  a  year?  If  he  be,  Kixr«. 
he  is  liable  to  all  the  provisions  ccmtained  in  the  prenons 
agreement  between  the  parties.  Now  suppose  the  pre- 
mises had  doubled  in  value,  could  the  defendants  have  said 
they  had  a  right  to  eontinue  to  occupy  them  at  the  old 
rent?  But  even  if  the  law  be  so,  it  can  only  apply  where 
the  first  demise  was  for  a  year;  otherwise  it  would  follow, 
that,  where  tiie  first  lease  is  for  a  few  weeks,  the  tenant 
holding  over  becomes  liable  for  a  year's  rent.  No  case 
goes  to  such  an  extent.  In  Jenner  v.  Clegg  (a),  it  was  held 
that  a  tenant  holding  ov»,  after  notice  to  quit,  is  not  liable 
to  a  distress,  without  some  evidence  of  a  renewal  of  the  te- 
nancy; and  ParkCf  B.,  says, — ''  The  landlords  may  recover 
the  double  value  during  the  period  of  the  holding  over,  or 
they  may  bring  an  action  for  use  and  occupation,  and 
recover  such  sum  as  a  jury  may  think  proper  to  award;  but 
they  cannot  distrain,  unless  they  can  shew  an  agreement 
between  the  parties  to  hold  on  at  the  old  rent.''  And  the 
learned  Judge  refers  to  a  case  tried  before  Bayky,  B.,  ''in 
which  he  ruled  that  a  tenant  holding  over,  after  his  notice 
to  quit,  was  liable  in  an  action  for  use  and  occupation  only 
for  the  period  of  time  during  which  he  continued  in  pos* 
session,  and  not  for  the  whole  half  year.''  K  the  defendants 
remained  liable  for  a  year,  on  the  ground  that  they  had  be* 
come  tenants  from  year  to  year,  they  must  remain  liable 
still,  the  tenancy  not  having  been  determined  by  notice  to 
quit.  Ckriity  v.  Tanered  is  quite  distinguishable;  there 
the  plaintiff  recovered  only  for  the  time  during  which  the 
parties  actually  occupied.  The  defendants  here  do  not 
dispute  that  they  are  liable  for  the  period  of  the  actual 
occupation  by  the  Company,  but  they  deny  that,  in  this 
action  for  use  and  occupation,  they  can  be  made  liable  for 
a  whole  year. 

(a)  1  M.  &  R.  213. 
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Exek.  of  Pkag,  Lord  Abinoxr,  C.  B. — ^It  is  now  to  be  asaiimed  that  the 
defendants  let  the  premises  to  the  Talacre  CkMil  Company, 
they  being  themselves  tenants  under  a  written  contract 
for  nine  months  certain^  with  the  option  of  taking  a  lease 
for  seveni  fourteen^  or  twenty-one  years.  Then  at  the 
end  of  the  nine  months^  they  exercise  their  option  of  hold- 
ing the  premises  on^  by  letting  them  to  the  Talacre  CkMil 
Company.  By  what  authority  or  in  what  capacity  did 
they  thus  deal  with  the  premises,  except  under  the  inter- 
est which  their  contract  gave  them,  of  compelling  the  plain- 
tiff  to  grant  them  a  lease  for  a  longer  period?  They 
exercise  the  right  they  had,  as  if  the  lease  had  been  ob- 
tained, to  grant  a  term  to  the  Talacre  Coal  Company. 
In  what  capacity,  then,  is  the  plaintiff  to  look  to  the  de- 
fendants? Not  as  trespassers,  but  as  tenants,  having 
exercised  their  option  under  the  original  contract,  by  com- 
municating an  interest  to  other  parties.  They  stand,  then, 
in  the  relation  of  landlord  and  tenants,  and  for  aught  I  see, 
when  the  first  year  had  expired,  the  plaintiff  might  have 
declared  against  the  defendants  in  debt  for  the  rent.  Then 
what  has  occurred  in  the  meantime  to  affect  that  right?  I 
see  nothing.  Now  the  action  of  use  and  occupation  may 
be  maintained  as  well  where  the  rent  is  uncertain  as  where 
it  is  certain,  although  in  the  former  case  there  can  be  no 
distress;  I  consider,  therefore,  that  until  something  be 
done  on  the  one  side  or  on  the  other  to  put  an  end  to  the 
interest  these  parties  held  under  the  contract,  they  re- 
mained in  the  relation  of  landlord  and  tenant.  After  the 
expiration  of  a  year  without  notice  to  quit  on  either  side, 
and  without  any  abandonment  of  the  contract,  the  plain- 
tiff might  have  declared  for  a  year's  rent,  and  therefore 
also  he  may  recover  it  in  an  action  for  use  and  occupation. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. — ^I  am  of  the  same  opinion.    The  argument 
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urg«d  for  the  defendants  is  this :  inasmuch  as  the  original  Bxeh.  ofPUas, 
agreement  was  for  nine  months  only^  how  can  you,  be- 
cause the  tenant  holds  over,  infer  that  he  becomes  tenant 
from  year  to  year  ?  It  is  not  necessary  to  infer  any  thing 
so  preposterous.  Here  is  not  only  an  agreement  for  nine 
months,  but  the  parties  come  in  with  an  option,  to  be 
exercised  at  the  end  of  that  time,  of  taking  the  premises 
for  seven,  fourteen,  or  twenty-one  years.  Then,  after  the 
nine  months,  what  do  they  do?  I  think  they  continue  in 
the  occupation  for  a  year;  not  indeed  by  themselves,  but 
by  the  Talacre  Coal  Company.  They  are  in  actual  occu- 
pation for  six  months;  and  I  think  the  plaintiff  is  entitled 
to  say  that  they  shall  pay  rent  for  the  year,  because  they 
have  not  restored  the  possession  to  him.  Under  these 
circumstances,  I  think  the  ruling  of  the  learned  Judge 
was  perfectly  right,  and  that  the  rule  ought  to  be  dis- 
charged. 

Lord  Abinoeb,  C.  B.,  added — I  quite  agree  to  the  law, 
that  if  a  party  takes  premises  for  a  certain  time,  and  holds 
over,  he  does  not  thereby  necessarily  become  tenant  from 
year  to  year,  unless  something  occurs  to  shew  the  exist- 
ence of  a  new  contract. 

Rule  discharged. 


GiLLARD  V,  Brittan  and  Others. 
rp  June  4. 

IBESPASS  de  bonis  asportatis.     Plea,  payment  into  Where  the  sell. 

Court  of  £10,  and  no  damages  ultra.     B.eplication,  da-  *  hJ^if  ^  ^^ 

mages  ultra.    At  the  trial  before  Wighiman,  J.,  at  the  last  been  paid  for 

according  to  the 

Somersetshire  Assizes,  the  facts  appeared  to  be  as  fol-  contract,  re- 
lows  : — ^The  defendant  Brittan  is  a  woollen  draper  in  the  StlJiIJerwUh^ 

out  his  consent, 
although  under  circumstances  inducing  a  suspicion  of  fraud  in  the  buyer,  such  retaking  would 
be  no  answer  to  an  action  by  the  buyer  for  the  price.  Therefore,  in  an  action  of  trespass  by 
the  buyer  against  the  seller,  for  so  taking  the  goods,  the  plaintiff  is  entitled  to  reco? er  their 
full  value,  and  the  Jury  cannot,  in  estimaUng  the  damages,  take  Into  consideration  the  debt 
due  to  the  defendant,  nor  treat  it  as  being  diminished  pro  tanto  by  the  Talue  of  the  goods 
retaken. 
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MmH.  9/  Phot,  city  of  Bristol^  and  tke  plaintiff^  until  the  month  of  Jan- 
uary^ 1841^  carried  on  the  bunneas  of  a  tail<Hr  in  the  same 
dtjr,  and  had  pfffchaaed  goods  of  Mr.  Brittan^  to  whom, 
in  December,  1840,  after  varions  paymenta  made  on  ac- 
conat,  he  was  indebted  in  a  balance  of  £67 y  in  part  pay- 
ment cf  which  he  gaire  his  acceptance  for  £80,  and  was 
to  provide  for  the  remainder  by  weekly  payments.  On 
Sunday  the  10th  of  January,  however,  the  plaintiflP,  having 
first  disposed  of  lus  furniture  to  a  broker,  left  Bristol 
secretly,  taking  with  him  all  his  other  effects.  The  defend- 
ant, after  some  difficulty,  traced  him  to  a  place  called 
Bradwick,  near  CoUumpton,  in  Devonshire,  where  he  had 
a  brother-in-law  living  ot  the  name  of  Bowland,  and  on 
the  81st  of  January,  Mr.  Brittan,  accompanied  by  the 
other  defendants,  who  were  police  officers,  went  to  Bow- 
land's  house,  and  there,  and  in  the  adjoining  house,  found 
a  quantity  of  ready-made  clothes,  which  had  been  brought 
by  the  plaintiff,  and  the  greater  part  of  which  Brittan  was 
able  to  identify  as  having  be»i  made  from  the  materials 
fiimaBhed  from  his  shop;  all  these  the  defendants  took 
away,  amounting  in  value,  according,  to  the  lowest  esti- 
mate made  by  the  plaintiff's  witnesses,  to  £60  or  jS60. 
A  few  of  them,  which  Brittan  could  not  identify,  were  sub- 
sequently returned  to  the  plaintiff.  The  leained  Judge, 
in  summing  up,  left  it  to  the  jury  to  say  whether  the 
plaintiff  had  sustained  damage  to  a  greater  amount  than 
the  sum  paid  into  Court,  or  whether  that  was  not  a  suffi- 
cient compensation;  and  told  them,  that  in  estimating 
the  damages,  they  must  take  into  consideration  all  the 
circumstances  of  the  case,  and,  rtmongst  others,  the  plain- 
tiff's debt  to  the  defendant  Brittan,  which  would  be  re- 
duced pro  tanto  by  the  value  of  the  goods  taken  away. 
The  jury  found  a  verdict  for  the  defendants. 

In  Easter  Term,  Erk  obtained  a  rule  nisi  for  a  new 
trialy  on  the  ground  of  misdirection,  against  which 
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BampaSj  Serjt.,  and  Carrow  now  Bhewed  cauae. — ^e  IBm*.  rf  Piea$, 
jory  had  a  right,  in  estimating  the  amount  of  damage 
nrhich  the  plaintiff  had  austained,  to  take  into  consider- 
ation all  the  circumstances  of  the  transaction.  K  the  re* 
taking  of  the  goods  by  the  defendant  Brittan  would  have 
heen  an  answer  to  an  action  of  debt  n^ainst  the  plaintiff 
for  the  price,  the  direction  of  the  learned  Judge  was  cor- 
rect ;  and  it  is  submitted  that  it  would.  Where  a  man 
sells  goods  to  another  in  the  way  of  his  trade,  and  has 
feasonable  ground  for  believing  that  the  party  never  in- 
tends to  pay  for  them,  he  is  entitled  to  re-take  them,  if 
he  can  do  so  without  any  breach  of  the  peace ;  but  even 
if  such  re-taking  of  them  be  wrongful,-  he  surely  can- 
not afterwards  sue  for  the  price.  That  being  so,  in  an 
aetion  of  trespass  for  so  taking  them,  it  is  a  material  dr- 
eumstance  in  the  consideration  of  the  damages,  that  the 
debt  is  thus  extinguished  pro  tanto.  There  are  many 
authorities  to  shew,  that  in  trespass  the  jury  are  at  liberty 
to  take  into  their  consideration  all  the  surrounding  cir- 
eumstances.  Thus,  they  may  consider  the  malicious  inten- 
tion of  the  defendant,  and  are  not  confined  to  the  actual 
damage  sustained  by  his  act:  Sears  r^ Lyons  (a).  Where 
the  alleged  trespass  consisted  in  destrojrmg  a  picture  which 
contained  a  scandalous  libel,  it  was  held  that  the  jury,  in 
assessing  the  damages,  might  take  that  into  consideration, 
and  were  only  to  award  the  plaintiff  the  value  of  the 
canvas  and  paint,  and  not  the  fiill  value  of  the  picture  as 
a  work  of  art :  Dm  jBos/  v.  Bererford  (6).  So,  in  trespass  for 
breaking  the  plaintiff's  house,  and  taking  his  woollen  yarn, 
it  was  held  that,  under  not  guilty  (be£3re  the  new  rules), 
the  defendants  might  shew  that  the  yam  was  afterwards 
condemned  under  the  stat.  17  Geo.  8,  o.  56,  in  order  to 
make  out  that  the  plaintiff  could  have  no  lawful  property 
in  it :  Davis  v.  Nest  (c) :  see  also  De  Chndouin  v.  Lewis{d). 
It  has  been  held,  that,  in  case  for  selling  goods  distrained 

(a)  2  Stark.  317.  (c)  6  C.  &  P.  167. 

(6)  2  Campb.  510.  (d)  10  Ad.  &  £11. 117 ;  2  P.  &  D.  283. 
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Exeh.  of  PUa$,  for  rent  without  an  appraisement^  the  measure  of  damages 
^^^'  .  is  not  the  full  value  of  the  goods,  but  their  value  minus 
the  rent:  Biggins  v.  Ooode  (a).  Sowell  v.  Chan^pion  {b)  will 
probably  be  relied  on  for  the  plainti£P:  but  that  case  is  dis- 
tinguishable, because  there  the  trespass  was  committed  in 
the  irregular  execution  of  process :  and  all  that  was  decided 
was,  that  the  plaintiff  might  recover  the  full  value  of  the 
goods,  not  that  he  necessarily  must. 

Erk  and  Cockbum,  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  ruling 
of  the  learned  Judge  was  wrong.  It  would  lead  to  this 
consequence,  that  a  party  may  set  off  a  debt  due  in  one  case 
against  damages  in  another.  The  verdict  in  this  case  does 
not  at  all  affect  the  right  of  the  defendant  to  recover  the 
whole  j£67  due  to  him  from  the  plaintiff.  The  learned 
Judge  was,  therefore,  clearly  in  error  in  telling  the  jury 
that  they  might  consider  the  debt  to  the  defendant  as 
diminished  pro  tanto  by  the  value  of  the  goods  taken :  he 
ought  to  have  excluded  that  consideration  altogether. 
The  rule  must  be  absolute  for  a  new  trial. 

Alderson,  B. — No  doubt  the  jury  may  consider  the 
whole  of  the  circumstances  reaUy  belonging  to  the  case; 
but  here  the  learned  Judge  has  directed  them  to  take  into 
consideration  a  circumstance  which  ought  to  be  excluded, 
viz.  the  existence  of  a  debt  due  from  the  plaintiff  to  the 
defendant.  That  consideration  ought  to  have  been  ex- 
cluded altogether :  otherwise  it  is  equivalent  to  allowing 
a  set-off  in  trespass. 

Gurnet,  B.,  concurred. 

RoLFE,  B. — ^I  am  of  the  same  opinion.    It  has  been 

(a)  2  C.  &  J.  364.  (6)  6  Ad.  &  Ell.  407 ;  2  N.  &  P.  G27. 
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contended^  that  where  the  party  wrongfully  retakes  his  ^*^  ^  ^'•«» 
own  goods,  he  thereby  debars  himself  from  suing  for  the     >      ^  '   ^ 
price.    No  authority  has  been  dted  which  supports  that      Gillard 
position.    It  is  unnecessary,  however,  to  give  any  opinion      Beittan. 
on  that  point,  because  here  the  goods  seized  were  in  no 
respect  the  same  as  those  which  the  defendant  had  supplied 
to  the  plaantiflP,  but  were  altogether  altered  in  character ; 
neither  did  it  clearly  appear  that  they  were  made  of  cloth 
which  had  not  been  paid  for. 

Bule  absolute. 


Dox  d.  Leoh  r.  Roe  (a). 

iiL  BULE  had  been  obtained  by  the  Attamey-General,  The  stat.  i  ft  2 
calling  upon  the  lessor  of  the  plaintiff  to  shew  cause  why  hunot  the ef- 
the  declaration  in  ejectment  in  this  cause  should  not  be  set  {^l^^j^^ 
aside,  and  why  all  proceedings  should  not  be  stayed.    It  of  Ordatnce 
appeared  firom  the  affidavits  in  support  of  the  motion,  that  ancient  heredi- 
the  present  action  was  brought  to  recover  possession  of  a  ^fhe^^n."' 
house  and  land  adjoining  to  Hurst  Castle,  in  the  county    fV^^^^^i 
of  Hants,  in  which  a  person  of  the  name  of  Watson  had  the  year  isss, 
been  placed,  in  1828,  by  the  authority  of  the  Board  of  ^t  w/into' 
Ordnance,  as  master  gunner,  in  charge  of  the  defences  of  J^^^^^  hfnd 
Hurst  Castle,  which  commands  the  passage  of  the  Needles :  MUoining  Hunt 
that  Hurst  Castle  had  been,  from  the  time  of  the  reign  of  castle  has  been, 
Henry  VIII.,  a  possession  of  the  Crown  of  England;  and  ofHenry  vin., 
that  the  premises  sought  to  be  recovered  were  part  of  &  posseuion  of 

r  ^^  '^  the  Crown  of 

the  hereditary  possessions  of  the  Crown,  and  were  in  the  England.  An 
possession  of  the  Crown.  The  declaration  had  been  served  menThaTing*" 
upon  Mr.  Watson,  and  also  upon  the  Board  of  Ordnance.  to^r'icS^r^ili- 

sesslon  of  this 
house  and  land,  and  the  declaration  senred  on  W.  and  on  the  Board  of  Ordnance,  the  Coort, 
on  motion  made  on  behalf  of  the  Crown,  set  aside  the  declaration  and  suyed  the  proceedings. 

(a)  Thifl'caae  was  decided  in  Easter  Tenn  (April  22.) 

VOL.  III.  Q  Q  M.  W. 
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jBcrA.  pfPUmi,  The  affidavits  in  opposition  to  the  role  denied  that  the 


V. 

Roe. 


^  ^  property  in  question  belonged  to  the  Crown^  and  stated 
Dob  Taiious  acts  of  alleged  ownership  exercised  over  the  locns 
Lboh  in  quo  by  the  lessor  of  the  plaintiff^  and  those  under 
whom  he  claimed. 

Erie  and  Bere  shewed  cause  against  the  rule. — ^Thia 
qectment  is  not^  as  is  assumed  for  the  purpose  of  this 
application,  brought  against  the  Crown,  but  against  the 
officers  of  her  Majesty's  Ordnance,  who,  by  virtue  of  the 
8tatutesl&2  0eo.4,  c.69,  8  0eo.4,  c.  108,  and  2  Will. 4, 
c.  25,  are  in  the  nature  of  a  corporation.  By  the  9th  sec- 
tion of  the  1  &  2  Gteo.  4,  c.  69,  the  officers  of  the  Ordnance 
department  are  empowered  '^  to  bring,  prosecute,  and 
maintain  any  action  or  actions  of  ejectment,  or  other  pro- 
ceedings at  law  or  in  equity,  for  recovering  any  manors, 
messuages,  tenements,  and  hereditaments  by  that  act 
vested  in  them :''  and  by  another  branch  of  the  same  sec- 
tion, they  are  empowered  also  to  '^  defend  any  action  or 
suit  in  respiect  of,  or  in  relation  to,  the  said  manors,  mes- 
suages, tenements,  or  hereditaments.^'  [Lord  Abinger, 
C.  B. — ^The  object  of  that  act  was  only  to  enable  the  Board 
of  Ordnance  to  manage  the  Ordnance  property,  without 
being  compelled  to  resort  on  every  occasion  to  the  Attor- 
ney or  Solidtor-Oeneral.]  The  Board  of  Ordnance  is,  in 
this  respect,  in  the  same  situation  as  an  ordinary  sub- 
ject, and  is  liable  to  an  action  of  ejectment.  The  action 
is  not  brought  to  try  any  title  of  the  Crown,  or  to  turn 
the  Queen  out  of  possession,  but  to  establish  affirmatively 
the  title  of  the  plaintiff  to  this  particular  portion  of  land. 
Suppose  Watson  had  trespassed  on  the  lands  of  the  plain- 
tiff, and  had  assaulted  him,  could  he  be  allowed  to  set 
up  the  titie  of  the  Crown  in  answer  to  an  action  by  the 
plaintiff,  and  thus  obtain  an  injunction  against  him? 
It  will  be  said  for  the  Crown,  that  the  proper  proceed- 
ing on  the  part  of  the  lessor  of  the  plaintiff  is  by  a  moM- 
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trans  de  droit.    But  it  is  doubtful  whether  that  remedy  Exek.  tf  puat, 

._       1R41 

applies  to  the  present  case.  In  T%e  Warden  and  Com^ 
fnonatty  of  Sadlert^  ease  (a),  the  cases  are  enumerated  in 
which  the  party  is  put  to  his  numstrane  de  droit,  vis. 
'^  when  the  king  is  seised  of  any  estate  of  inheritance  or 
freehold  by  any  matter  of  record,  be  his  title  by  mat- 
ter of  record,  judicial  or  ministerial,  or  by  conveyance  of 
record,  or  by  matter  in  fiu^t,  and  found  by  office  of  re- 
cord/' The  Court  ought,  therefore,  before  they  deprive  the 
party  of  his  remedy  by  action,  to  have  a  record  as  a  foun- 
dation for  the  proceedings,  and  will  not  act  upon  conflict- 
ing affidavits. — ^They  cited  aho  Friend  v.  Duke  of  Rich- 
m/ond  {b),  and  an  Anowymoue  case,  1  Anstr.  215.  [Ro^e,  B. 
— ^The  act  of  1  &  2  Gteo.  4  relates  to  recent  purchases  of 
lands,  &c.,  vested  in  individuals  as  trustees  for  the  Crown, 
for  the  service  of  the  Ordnance  department ;  can  you  say 
that  it  includes  by  implication  the  ancient  possessions  of 
the  Crown  ?  Lord  Abinger,  C.  B. — ^The  act  of  Parliament 
applies  to  lands  taken  by  persons  as  trustees  for  the 
Crown,  not  to  lands  taken  in  former  times  by  the  Crown 
itself.] 

The  Attorney-General  and  the  SoUcitor-General,  (with 
whom  was  Bowe),  contrH. — ^The  foundation  of  this  appli- 
cation is,  that  the  premises  sought  to  be  recovered  in  this 
ejectment  form  part  of  the  ancient  hereditary  possessions 
of  the  Crown,  and  that  the  Crown  is  in  possession  by  its 
officer ;  and  the  question  is,  whether  an  action  of  ejectment 
can  be  brought,  the  effect  of  which  may  be  to  change  that 
possession.  Such  a  proceeding  is  wholly  without  prece- 
dent. It  might  as  well  be  said  that  an  ejectment  might 
be  brought  to  recover  possession  of  the  Tower  of  London. 
The  lessor  of  the  plaintiff  is  not  without  a  remedy,  if  he 
reaUy  have  any  title;  he  may  proceed  by  petition  of  right. 
[They  were  then  stopped  by  the  Court.] 

(a)  4  Rep.  55  a.  (b)  Hardr.  460. 

qq2 
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Exek.  of  Pleat,      Lord  Abinoeb.  C.  B. — ^This  rule  must  be  made  absolute. 
1841 

— ^The  only  doubt  I  have  had  was,  whether  the  act  of  Parlia* 

ment  of  the  1  &  2  G^o.  4  had  not  some  application  to  this 

case.  It  is  quite  dear  the  Court  could  not  issue  any  process 

to  turn  the  Crown  out  .of  possession ;  and  the  only  doubt 

I  had  was,  whether  this  property  was  not,  by  the  operation 

of  the  act  of  Parliament,  in  the  possession,  not  of  the 

Crown,  but  of  the  Board  of  Ordnance.    But  on  looking 

more  fully  into  the  act,  my  doubt  is  entirely  remoyed.    It 

does  not  apply  to  any  of  the  ancient  possessions  of  the 

Crown,  but  only  vests  in  the  officers  of  the  Ordnance,  as  a 

sort  of  corporation,  certain  manors,  messuages,  lands,  &c., 

which  it  recites  to  haye  been  at  various  times  purchased 

for  the  use  of  the  Ordnance,  for  the  general  defence  of 

the  realm.     But  it  appears,  from  the  affidavits  in  this 

case,  that  Hurst  Castle  has  been  in  the  possession  of  the 

Crown  since  the  reign  of  Henry  VIII.:  and  we  find  the 

Board  of  Ordnance  in  possession   for  the  Crown,   but 

not  in  that  sort  of  possession  which  is  contemplated  by 

the  act  of  Parliament.    The  rule  must  therefore  be  made 

absolute. 

Aldebson,  B. — I  am  of  the  same  opinion.  No  eject* 
ment  can  be  maintained  against  the  Crown,  to  turn  the 
Crown  out  of  possession  by  the  authority  of  the  Crown 
itself.  The  lessor  of  the  plaintiff  may  proceed  by  petition 
of  right.  The  stat.  1  &  2  Geo.  4,  as  it  seems  to  me,  has 
nothing  to  do  with  the  case :  its  only  effect  is  to  make  the 
principal  officers  of  the  Ordnance  trustees  for  the  Crown, 
for  certain  purposes,  of  the  Ordnance  property,  so  as  to 
prevent  the  necessity  of  its  being  transferred  from  one 
set  of  officers  to  ^another.  I  doubt  very  much  whether 
the  9th  section  enables  the  Ordnance  to  defend  an  eject- 
ment. 

BoLTE,  B. — I  am  of  the  same  opinion.  The  question  may 
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be  tested  thus:  suppose  there  were  no  trials  but  judgment  ^ch.  qf  PUas, 
went  against  the  casual  ejector;  then  there  would  only  be  ^ 
a  writ  to  turn  the  Crown  out  of  possession^  which  clearly 
cannot  be.  On  the  other  hand,  there  is  no  more  difficulty 
in  prosecuting  a  petition  of  right  than  an  action  of  eject- 
ment; and  although  that  remedy  may  be  a  dilatory  one, 
it  presents  no  such  incongruity  and  anomaly  as  in  the  case 
of  an  qectment,  which  is  to  be  followed  by  the  issuing  of  a 
process  which  cannot  be  executed. 

Rule  absolute  (a). 

(a)  Lord  itf6tfijr«r,C.B.,  stated  also,  that  it  was  sufficient  that  it  was 

that  he  was  much  disposed  to  think  made  hy  the  Attorney-General,  ap-   . 

that  no  affidavit  was  necessary  in  pearing  on  behalf  of  the  Crown« 
support  of  such  an  application,  but 
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Exeh,  of  Pleoit 

1841 

-         Wilson^  Public  Officer^  &c.,  t;.  Craven  and  Others. 

June  7*  A 

c.  &  Co.,  being  JlxSSUMPSIT  on  a  guarantee. — The  declaration  com- 
poui^cd'Jir "  "fenced  thus :— Thomas  Wilson,  one  of  the  public  officers 
their  creditors,    for  the  time  being  of  certain  persons  united  in  co-partner- 

oy  agreeing  to  ,  * 

pay  them  a  ship  hj  the  name  and  description  of  the  West  Riding  Union 

7»!6«Un  the°  Banking  Company,  which  said  banking  company  or  co- 

FnmimVnu"*  partnership  was,  before  the  10th  of  October,  1886,  known 

and  execute  a  and  called  by  the  name  of  the  Mirfield  and  Huddersfield 

conveyance 

of  their  real  District  Banking  Company,  for  the  purpose  of  carrying  on 
eitatrtT^e  ^^^  business  of  bankers,  under  the  stat.  7  Geo.  4,  intituled 
defendants,  in    g^     complaius  &c.     The  declaration  then  recited,  that 

trust  to  permit  '  r  m 

them,  c.  &  Co.,  Thomas  Carr  and  William  Hartley  Carr,  woollen  manufac* 
business^raiyect  turers.  Were  insolvent,  had  compounded  with  their  credit- 
of  the  defend-  ^"»  *^^  ^*^  assigned  their  estate  to  the  defendants,  in 
anu,  and  to       trust  to  pay  the  creditors  7s.  6d.  in  the  pound:  that  it  was 

pay  thereout 

to  the  creditors  deemed  ncccssary  by  the  defendants  that  the  trade  of  T. 

the  said  three 
instalments;  and 

in  case  of  ftill  payment  thereof,  to  re-conyey  and  re-assign  the  estate  to  C.  ft  Co.,  but  upon  de&ult 
of  such  payment,  then  in  trust  to  sell,  and,  after  deducting  out  of  the  proceeds  interest,  costs,  and 
amount  of  mortgages,  ftc,  to  divide  the  remainder  amongst  themselves  and  the  other  creditors. 
C.  ft  Co.  continued,  accordingly,  to  carry  on  the  business,  and  opened  an  account  with  a  bank- 
ing company,  from  whom  they  obtained  large  advances.  The  bank  applied  to,  and  obtained 
from  the  defendants  the  following  guarantee : — "  C.  ft  Co.  having  assigned  over  all  their  real 
and  personal  estate  to  us,  in  trust  for  securing  a  composition  of  7s.  6d.  in  the  pound  to  their 
several  creditors  executing  such  deed,  and  it  being  necessary  to  open  a  banking  account  for 
the  purpose  of  carrying  on  the  said  trade,  in  order  that  the  stock  and  goods  on  hand  may  be 
wrought  up  and  converted  into  money,  for  the  purpose  of  paying  such  dividends ;  and  you  hav- 
ing, at  our  request,  consented  to  open  a  banking  account,  or  on  the  credit  of  the  names  of  the 
said  C.  ft  Co.,  or  of  any  person  or  persons  for  the  time  being  carrying  on  that  concern  ;  we  do 
hereby  promise  and  engage,  that  any  sum  or  sums  of  money  to  become  due  to  you  or  to  the 
said  banking  company,  in  respect  of  such  account,  shall,  In  the  first  instance,  be  paid  to  you 
out  of  the  net  proceeds  of  the  said  trust  estate,  so  far  as  the  same  will  extend  to  pay."  Further 
advances  were  made  by  the  bank  to  C.  ft  Co.  subsequent  to  this  guarantee.  The  defendants 
subsequently  sold  the  property  of  C.  &  Co.  under  the  provisions  of  the  composition  deed,  and 
the  proceeds  were  insufficient  to  pay  the  creditors  the  composition  of  7s.  6d.  in  the  pound: — 
Neldj  that  the  meaning  of  the  guarantee  was  not  that  the  defendants  should  be  liable  to  the 
bank  only  out  of  the  proceeds  realized  from  the  estete  of  C.  ft  Co.,  <^er  payment  of  the  com- 
position of  7s:  6d,  to  Uie  creditors,  but  that  they  were  liable  in  the  first  instance  to  repay  out  of 
the  proceeds  the  whole  amount  of  the  advances  made  by  the  bank  to  C.  ft  Co.,  as  well  before  as 
after  the  guarantee. 

In  1833,  a  joint  stock  bank  was  established,  under  the  provisions  of  the  stat.  7  Geo.  4,  c.  46, 
by  the  name  of  the  Mirfield  and  Huddersfield  District  Banking  Company.  In  18S6,  H.  ft  Co., 
bankers,  relinquished  their  business  in  favour  of,  and  all  took  shares  in,  this  Company :  and  it 
was  subsequently  agreed,  that  the  title  of  the  bank  should  thenceforth  be  The  West  Riding 
Union  Banking  Company ;  that  the  capital  should  be  increased  by  the  creation  of  new  shares ; 
and  that  additional  directors  should  be  appointed: — Held,  that  the  public  officer  of  the  West 
Riding  Union  Banking  Company  might,  notwithstanding  the  change  of  name,  and  the  accession 
of  new  proprietors,  maintain  an  action  on  a  guarantee  given  to  the  Mirfield  and  Huddersfield 
District  Banking  Company,  before  their  junction  with  H.  ft  Co.,  for  advances  made  by  them. 
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Carr  and  W.  H.  Carr  should  be  carried  on^  and  that  for  Sxtk,  tifPie^, 
that  purpose  a  banking  account  should  be  opened^  and  the  *  ^ 


said  banking  company  was  requested  to  open  the  same;  Wilson 
that^  in  consideration  of  the  company's  consenting  to  open  ceaven. 
an  account  and  make  advances  to  T.  Carr  and  W.  H.  Carr^ 
the  defendants  promised,  that  any  sums  due  to  the  com- 
pany should,  in  the  first  instance,  be  paid  out  of  the  net 
proceeds  of  the  said  trust  estate,  as  far  as  the  same  would 
extend  to  pay.  Aveiment,  that  the  company  opened  an 
account,  and  made  advances  to  T.  Carr  and  W.  H.  Carr; 
that  T.  Carr  and  W.  H.  Carr,  although  requested,  had  not 
paid  the  company;  and  that,  although  the  net  proceeds  of 
the  estate  were  sufficient  to  pay  the  company,  the  defend- 
ants had  not  paid  the  sums  so  due. 

The  defendants  pleaded  non-assumpserunt,  and  several 
special  pleas,  of  which  the  sixth  was  as  follows: — ^That  the 
said  West  Biding  Union  Banking  Company  was  not  known 
and  called  by  the  name  of  the  Mirfield  and  Huddersfield 
District  Banking  Company;  but  the  said  Mirfield  and 
Huddersfield  District  Banking  Company  and  a  certain 
other  private  banking  establishment,  the  members  whereof 
were  not,  nor  was  any  of  them,  subscribers,  partners,  or 
shareholders  in  the  Mirfield  and  Huddersfield  District 
Banking  Company,  after  &c.,  to  wit,  &c.,  joined  and  united 
themselves,  that  is  to  say,  the  said  Mirfield  and  Hudders- 
field District  Banking  Company  and  the  said  private 
banking  establishment,  into  one  banking  company  together 
in  co-partnership  in  banking,  and  called  the  same  the 
West  Riding  Union  Banking  Company,  and  the  said  pri- 
vate banking  establishment  then  merged  in  the  said  other 
district  banking  company,  and  the  partners  thereof  became 
and  were  partners  of  the  said  West  Biding  Union  Banking 
Company:  without  this,  that  the  said  West  Biding  Union 
Banking  Company  was  known  and  called  by  the  name  of 
the  Mirfield  and  Huddersfield  District  Banking  Company, 
modo  et  formi.  Issues  were  joined  and  taken  on  these  pleas. 
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Bxek.  of  Pfcflf,      At  the  trial  before  CoUman,  J.,  at  the  Yorkshire  Sum- 
1841 

mer  Assizes  for  1839^  a  verdict  was  taken  by  consent  for 

the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 

following  case: — 

In  November,  1834,  the  Messrs.  Carr,  who  were  woollen 
mannfactorers  at  Dewsbnry  Moor,  Yorkshire,  became  em- 
barrassed, and  their  creditors  agreed  to  accept  a  composi- 
tion. A  deed  of  composition  was  accordingly  prepared  and 
executed,  the  parties  to  it  being  the  Messrs.  Carr  of  the 
first  part,  the  defendants  of  the  second  part,  and  the  cre- 
ditors of  the  third  part.  By  this  deed  it  was  agreed,  that 
Messrs.  Carr  should  pay  their  creditors  7s.  6d.  in  the 
pound,  at  three  instalments,  and  execute  a  conveyance  to 
the  defendants  of  their  real  and  personal  estate,  upon  cer- 
tain trusts  therein  mentioned;  namely,  to  permit  Messrs. 
Carr  to  cany  on  the  business,  subject  to  the  control  of  the 
defendants,  and  to  pay  thereout  to  the  creditors  the  said 
three  instalments;  and,  in  case  of  full  payment  thereof,  to 
re-convey  and  re-assign  the  estate  to  Messrs.  Carr,  but 
upon  default  of  such  payment,  then  in  trust  for  the  de- 
fendants to  sell  and  convert  the  said  estate,  &c.,  into  mo- 
ney, and  after  deducting  thereout  interest,  costs,  and 
amount  of  mortgages,  &c.,  to  divide  the  remainder  amongst 
themselves  and  the  creditors.  The  Messrs.  Carr  continued 
to  carry  on  the  business  as  provided  for  in  the  deed.  On 
the  4th  of  February,  1885,  they  opened  a  banking  account 
with  the  Mirfield  and  Huddersfidd  District  Banking  Com- 
pany, and  received  from  them  large  advances  fit>m  time  to 
time.  The  bank,  however,  becoming  dissatisfied  with  the 
account,  applied  to  and  obtained  from  the  defendants  the 
following  guarantee: — 

''  Grentlemen, — ^Messrs.  Carr  and  W.  H.  Carr,  both  of 
Dewsbnry  Moor,  in  the  parish  of  Dewsbnry,  in  the  county 
of  York,  woollen  manufacturers,  carrying  on  business  there 
under  the  firm  of  John  Carr  &  Sons,  having,  by  deed  of 
assignment  bearing  date  the  8th  of  January  last,  assigned 
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over  all  their  real  and  personal  estate  to  ns  the  undersipied,    Sjtek.  ^  pum. 


in  tnut  for  securing  a  composition  of  7s.  6d.  in  the  pound 
to  their  several  creditors  executing  such  deed,  and  it  being 
necessary  to  open  a  banking  account,  for  the  purpose  of 
carrying  on  the  said  trade,  in  order  that  the  stock  and 
goods  in  hand  might  be  wrought  up  and  converted  into 
money  for  the  purpose  of  paying  such  dividend;  and  you 
having,  at  our  request,  consented  to  open  a  banking  ac- 
count for  that  purpose,  and  to  make  advances  on  such  ac- 
count, or  on  the  credit  of  the  names  of  the  said  Thomas 
Carr  and  William  Hartley  Carr,  or  of  the  person  or  per- 
sons from  the  time  being  carrying  on  that  concern;  we  do 
hereby  promise  and  engage,  that  any  sum  or  sums  of  mo« 
ney  to  become  due  to  you,  or  to  the  said  banking  com- 
pany, in  respect  of  such  account,  shall  in  the  first  instance 
be  paid  to  you  out  of  the  net  proceeds  of  the  said  trust 
estate,  so  far  as  the  same  will  extend  to  pay.  Dated  the 
18th  day  of  May,  1885.^' 

At  the  time  when  this  guarantee  was  given,  the  defend- 
ants knew  that  the  banking  company  were  under  con- 
siderable advances  to  Messrs.  Carr  on  the  above-men- 
tioned account  so  opened.  After  this,  advances  con* 
tinned  to  be  made  down  to  the  Slst  of  December,  1885, 
when  the  bank  closed  the  account.  At  this  time  there  was 
due  to  the  bank  the  sum  of  8,002/.  19^.  A  second  account 
was  then  opened,  and  was  closed  on  the  19th  of  April, 

1887.  In  April  1887,  the  defendants,  with  the  know- 
ledge and  consent  of  the  bank,  took  possession  of  the  pro- 
perty of  Messrs.  Carr,  and  sold  the  same  for  £6,700.  An 
account  was  taken  at  the  time,  from  which  it  appeared  that 
the  property  of  the  Messrs.  Carr  was  altogether  inadequate 
to  the  payment  of  the  composition  of  7s.  6d.  in  the  pound 
to  the  creditors. 

The  Mirfield  and  Huddersfield  Bank  was  established  in 

1888,  by  the  name  of  the  Mirfield  and  Huddersfield  Dis- 
trict Banking  Company :  it  was  a  joint-stock  bank,  car*- 


1841. 
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Etch,  of  Pkas,  rying  on  its  business  nnder  the  act  of  Pariiament  regu- 
lating joint-stock  banks,  and  was  regulated  by  deed  of 
settlement.  Early  in  1886,  Hagues  &  Co.,  then  carrying 
on  business  as  bankers,  and  the  Mirfield  and  Huddersfield 
Bank,  came  to  an  arrangement,  whereby  the  banking  esta- 
bhshment  of  Hagues  &  Co.  was  relinquished  in  favour  of, 
and  united  with,  the  said  company.  In  May,  1886,  it 
was  resolved,  at  a  general  ineeting  of  the  company,  that, 
after  the  10th  of  October,  1886,  the  title  of  the  bank 
should  be  ''  The  West  Biding  Union  Banking  Company ;'' 
that  the  capital  should  be  increased  from  one  to  two  mil- 
lions, by  the  creation  of  10,000  new  shares  of  jBIOO  each, 
and  that  the  number  of  future  directors  should  be  increased 
firom  five  to  seven.  Other  resolutions  were  also  agreed 
upon,  which  it  is  not  material  to  mention.  An  issue  of 
new  shares  accordingly  took  place,  some  of  which  were 
allotted  to  the  partners  in  the  house  of  Hagues  &  Co.,  all 
of  whom  had,  before  the  change  of  name,  been  parties  in 
the  banking  company.  At  the  commencement  of  the 
action,  some  persons  were  proprietors  of  the  new  com- 
pany who  were  not  proprietors  before  the  junction,  and 
some  of  them  held  shares  of  the  company  created  upon 
the  junction,  which  were  not  in  existence  at  the  time  of  the 
defendants'  guarantee,  nor  at  any  time  in  1886. 

It  is  agreed  that  the  Court  shall  draw  any  inference  of 
fiurt  in  the  same  manner  as  the  jury. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff,  as  a  registered  officer  of  the  West  Riding 
Union  Banking  Company,  is  entitied  to  recover  on  the 
defendants'  guarantee;  if  so,  the  Court  will  direct,  on  the 
report  of  the  arbitrator,  for  what  damages  the  verdict  shall  be 
entered,and  in  what  manner  the  issues  shall  be  disposed  of* 

The  case  was  argued  on  the  2nd  of  June,  by 

OresmveU,  for  the  plaintiff. — ^The  first  question  in  this  case 
is  as  to  the  meaning  of  the  term  "  net  proceeds,''  in  the 
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goaranteegiyen  by  the  defendants.  It  is  perfectly  clear  that  Bxtk.  rf  puom^ 
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the  object  of  this  arrangement  was^  that  the  defendants^  in 

their  character  of  trustees  for  the  benefit  of  the  creditors^       Wilson 

should  be  enabled  to  work  up  the  stock  of  the  Messrs.  Carr^       Oravbh. 

and  convert  it  all  into  money,  so  as  ultimately  to  produce 

a  composition  of  7«.  6d.  in  the  pound,  by  carrying  on  the 

business.    To  carry  this  object  into  effect,  they  require  a 

fund,  and  the  bank  make  the  advance  upon  the  guarantee 

for  that  purpose,  and  are  to  be  repaid  tii  the  first  imtance 

out  of  the  net  proceeds  of  the  trust  estate.    [Lord  Abmger, 

C.  B.^ — ^The  trustees  are  first  to  pay  to  the  bank,  in  the  same 

manner  as  if  they  had  used  their  own  money,  and  sought 

to  retain  it  out  of  the  proceeds  of  the  trust  estate.]    Yes; 

it  is  perfectly  dear  that  the  bankers  were  to  have  priority 

in  payment  over  the  creditors  under  the  composition  deed. 

Secondly,  it  may  be  said  that  the  defendants  are  dis^ 
charged  by  time  given  to  the  Messrs.  Carr.  But  there 
was  no  such  giving  of  time  as  can  discharge  a  surety;  but 
merely  a  delay  in  suing  the  prindpaUi,  which  amounts  to 
nothing.  What  the  creditor  is  not  allowed  to  do,  is  to  tie 
up  his  hands  from  suing  the  principal.  [AUkrson,  B.— * 
The  mere  delay  in  suing  is  nothing.]  Neither  is  this  a 
case  of  principal  and  surety;  it  is  not  a  conditional  gua- 
rantee on  Carra'  failing  to  pay,  but  an  absolute  under- 
taking to  pay  out  of  the  trust  funds  realised  by  the  de- 
fendants as  trustees. 

Lastly,  as  to  the  change  of  name  of  the  Banking  Com- 
pany. This  was  originally  a  company  carrying  on  busi- 
ness under  the  stat.  7  Geo.  4,  c.  46,  calling  itself  ''The 
Mirfield  and  Huddersfield  District  Banking  Company.'' 
Then  the  private  banking  firm  of  Messrs.  Hagues  &  Co., 
nai  beii^  (according  to  the  statement  in  the  plea)  proprie- 
tors in  the  company,  unite  themselves  with  the  Company, 
and  it  is  then  called  ''  The  West  Biding  Union  Bank- 
ing company;''  and  the  plea  concludes  with  a  special 
traverse  that  the  latter  company  was  known  and  called  by 
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Bxeh.  tff  FUat,  the  name  of  the  Mirfield  and  Huddersfield  District  Bank- 
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ing  Company.     But  the  case  finds  that  Hagues  &  Co.  were 

partners  in  the  Mirfield  and  Huddersfield  Banking  Com- 
pany, so  that  there  was  no  change  of  persons  as  stated  in 
the  plea,  and  the  inducement  to  the  special  traverse,  there- 
fore, was  disproved.  [HogginSy  for  the  defendants,  sug- 
gested that  the  question  arose  equally  on  the  general 
issue.]  That  is  not  so.  Here  the  plaintiff  sues  as  public 
officer  of  a  banking  company  once  called  by  one,  and  now 
by  another,  name :  if  it  is  the  same  copartnership,  that  is 
enough;  the  defendants  have  contracted  with  that  copart- 
nership. The  act  of  Parliament  permits  a  change  in  the 
individual  members,  and  the  contract  nevertheless  subsists. 
This  being,  therefore,  a  promise  to  a  fluctuating  body,  where 
an  identity  oi  persons  is  not  necessary,  if  the  identity  of 
the  concern  be  averred,  that  is  sufficient.  It  is  not  like 
the  case  of  an  ordinary  firm;  the  law  allows  it  to  be  a 
fluctuating  body,  retaining  nevertheless  all  its  rights 
against  debtors,  and  liabilities  to  creditors.  The  plea  of 
non  assumpsit,  therefore,  admits  the  identity  of  the  two 
banks,  and  the  question  can  only  arise  on  the  6th  plea. 
Then  the  case  of  Craven  v.  Sanderson  (a)  is  an  authority  to 
shew  that  it  is  necessary,  in  order  to  support  such  a  plea, 
to  prove  the  inducement  as  well  as  the  traverse.  The  in- 
ducement contains  the  premises  which  are  to  warrant  the 
deduction  in  the  traverse,  and  in  proving  the  traverse,  the 
defendant  must  prove  the  inducement.  But  independ- 
ently of  this  objection,  this  company  possesses  a  corporate 
character  under  the  7  Geo.  4,  c.  46,  and  continues  the 
same,  and  with  the  right  to  sue  by  the  same  public 
officer,  notwithstanding  the  change  of  name.  The  8th 
section  clearly  contemplates  the  bringing  in  of  new  ad^ 
iional  members,  as  well  as  the  change  of  members  by  the 
transfer  of  shares;  yet  there  is  no  provision  for  thereupon 

(a)  4  Ad.  &  Ell.  666;  2  Nev.  &  P.  641. 
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appointing  a  new  public  officer.  But  if  this  has  become  Bgek.  4  Pkat^ 
a  new  firm^  how  can  the  original  public  officer  be  a  public  ^^^* 
officer  appointed  for  that  new  firm  ?  It  is  dear^  therefore^ 
that  the  firm  is  considered  to  continue  one  and  the  same^ 
for  the  purpose  of  carrying  on  its  quasi  corporate  business. 
The  rights  and  liabilities  of  an  ordinary  partnership  are 
not  applicable  to  banking  companies  established  under 
this  act.  lAIderson,  B. — The  statute  seems  to  constitute 
what  may  be  called  the  code  of  external  liability  of  such 
partnerships :  as  to  being  sued  and  suing,  they  are  one 
and  indivisible  j  but  as  to  the  division  of  profits,  and  their 
other  rights  inter  se,  the  ordinary  law  of  partnership 
applies.]  They  are,  as  to  all  their  relations  with  third 
parties,  a  corporation.  This  is  still  more  clear  from  the 
clauses  as  to  judgments  and  executions  against  the  com* 
pany,  to  which  the  existing  members  are  primarily  liable, 
although  the  contract  was  made  by  others.  The  change  of 
name  ahne  would  not  have  affected  the  case,  even  if  it  had 
been  that  of  a  private  bank ;  nor  will  a  change  of  patiners, 
in  the  case  of  a  copartnership  established  under  this  act 
of  Parliament.  If  it  were  otherwise,  their  business  could 
not  go  on  for  a  single  day.  Under  the  new  name,  there- 
fore, it  retains  all  the  rights  of  the  old,  and  the  existing 
body  may  sue  upon  this  contract,  although  it  was  made 
with  the  body  which  used  the  old  name. 

Hoggins f  contra. — ^This  is  an  action  for  a  breach  of  con- 
tract, brought  against  the  defendants  by  the  West  Riding 
Union  Banking  Company,  through  their  public  officer,  who 
sues^  them  and  on  th^  behalf.  The  defendants^  answer 
is,  that  they  never  contracted  with  the  West  Biding  Union 
Company.  The  plaintiffs  are  composed  of  the  persons  con- 
stituting the  company  at  the  time  of  action  brought;  where- 
as this  guarantee  was  given  in  May  1 885,  to  a  different  body, 
the  Mirfield  and  Huddersfield  Banking  Company.  All  the 
dealings  under  this  contract  were  with  th(U  bank^  before 
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Btdk.  ^  Pkms,  the  West  Riding  Union  Company  had  any  existence.  The 
1^1*  fonnercompan7wa.]iimteda.tothedirtrktwithinwhich 
its  business  was  carried  on,  as  to  its  capital,  and  the  num- 
ber of  its  shares,  by  its  deed  of  settlement.  Then  a  union 
is  formed  between  it  and  another  bank,  the  object  whereof 
was  not  merely  to  change  the  name,  but  to  represent  in 
the  extent  of  its  business,  not  the  Mirfield  and  Hnd« 
dersfield  district  only,  but  the  whole  of  the  West  Biding: 
the  nominal  capital  is  greatly  increased,  and  the  number  of 
shares  doubled.  It  is  a  new  joint-stock  company,  with  a 
new  constitution,  a  new  drcuhition,  and  a  new  name.  Then 
as  to  the  form  of  the  trayerse.  It  is  said  that  the  induce- 
ment 18  not  proved,  and  therefore  that  the  averment  of 
identity  in  the  declaration  is  not  properly  met  by  the 
defendants.  But  the  matter  of  inducement  may  fiul  upon 
the  evidence,  yet  the  traverse  remains,  and  if  it  be  proved 
by  evidence,  the  defendant  is  entitled  to  judgment:  Oiros9^ 
Keys  Bridge  Compa$ifyy.BmDUng8  {a).  This  subject  was  also 
much  considered  in  the  recent  case  of  Negelm  v.  MUcheU  {b) 
in  this  Court.  The  matter  of  the  inducement  is  inmiate- 
rial  in  this  case.  It  is  clear  that  there  has  been  a  substan- 
tial change  of  parties,  and  the  defendants  are  thereby  dis- 
charged from  their  guarantee:  Dry  v.  Davy  (c).  The  plain- 
tiff here  is  suing  for  persons  holding  shares  which  were 
not  in  existence  when  the  defendants'  contract  was  made. 
The  defendants  are  entitled  to  say,  that  they  never  had, 
and  would  not  have  had,  any  transactions  with  the  West 
Biding  Union  Bank,  and  that  they  are  liable  only  to  the 
Mirfield  and  Huddersfield  Bank.  The  latter  is  still  in 
existence  for  the  purpose  of  wioding  up  its  aeooonts,  and 
ought  still  to  have  a  public  officer  for  enforcing  the  con- 
tracts made  with  it.  Suppose  the  account  were  the  other 
way,  would  not  the  defendants  be  entitled  to  hold  the 
old  members  of  the  Mirfield  and  Huddersfield  responsi- 

(a)  3  Bing.  N.  C.  71 ;  3  Scott,  400.  (h)  7  M.  &  W.  612. 

(c)  10  Ad.  &  EIL  30;  2  P.  &  D.  249. 
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ble  ?    Would  they  be  permitted  to  say  they  had  transfer-  Mtnk.  ^pimt, 


red  their  liability  to  the  Weat  Biding  Union  Bank?  This 
act  of  Parliament  gives  an  existence  to  banking  copartner- 
ships only  in  a  particular  way,  which  requires  the  registra- 
tion of  the  name  at  the  Stamp  Office.  The  change  of 
name  destroys  the  security  given  to  the  public  by  the  re- 
gistry. The  plaintiff,  therefore,  does  not  prove  the  mato* 
rial  allegations  of  his  declaration,  because  he  does  not 
shew  a  contract  with  the  West  Biding  Union  Company, 
the  members  of  which  at  the  time  of  action  brought 
are  the  parties  represented  on  this  record.  The  change 
contemplated  by  the  act  is,  that  of  a  change  in  the  own- 
ership of  shares  in  the  same  banking  company :  whereas 
this  is  a  new  bank,  founded  indeed  on  the  basis  of  the 
former,  but  with  a  new  constitution,  a  new  capital,  and 
new  members.  [Alderson,  B. — In  the  case  of  Oross-Keye 
Bridge  Cov^pany  v.  RawUnge,  the  special  inducement  was 
bad,  and  therefore  did  not  qualify  the  traverse;  but  if  it 
be  good,  it  limits  the  traverse,  and  you  cannot  prove  the 
traverse  without  proving  the  inducement.  Here  the  in- 
ducement does  limit  the  traverse;  the  defendants  say, 
it  is  not  the  same  company,  by  reason  of  the  circum- 
stances stated  in  the  inducement.  In  Croee^Keys  Bridge 
Compamf  v.  RawUngs,  the  defendant  said  in  substance — 
''You,  the  plaintiff,  did  a  wrongful  act,  and  I  was  not 
guilty  of  negligence.'^]  The  defendants  here  say,  the  plain- 
tiffs are  not  the  same  as  they  with  whom  they  contracted, 
because  Hagues  &  Co.  came  in  and  joined  them;  but 
though  that  is  found  against  the  defendants,  they  have 
a  right,  under  the  special  traverse,  to  prove  that  it  was  not 
tiie  same  bank  from  other  circumstances.  Suppose,  before 
the  new  rules,  (when  the  plea  must  have  concluded  with  a 
verification),  the  plaintiff  had  taken  issue  on  the  plea;  he 
must  have  replied  that  it  was  the  same  banking  company; 
then  the  defendants  might  have  shewn  on  the  trial  that  it 
was  not  the  same,  by  other  evidence  than  that  referred  to 
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E»tk.pfPUtu,  in  the  inducement,  as  in  Oross-Keys  Bridge  Ccmpany  y. 
^   ^  *  ^     RawUngs.    The  effect  of  the  inducement  is  to  inform  the 

WiLMM       opposite  party,  but  not  to  tie  up  the  defendants. 

Cravbn.  Secondly,  the  case  does  not  shew  that  any  net  proceede 

have  been  reoeiyed  by  the  defendants.  The  power  giyen 
to  them  by  the  trust  deed  (to  which  the  bank  were  assent- 
ing parties)  is  to  permit  Messrs.  Carr  to  cany  on  the 
business  till  payment  of  the  composition  of  79.  6d.  in  the 
poimd ;  but  on  defiftult  in  payment,  and  notice  thereof  to  the 
defendants,  they  are  to  enter  and  sett,  and  out  of  the  proceeds 
of  the  sale  to  pay  charges,  &c.,  and  to  diyide  the  residue 
among  the  creditors.  Under  this  trust,  Messrs.  Carr  carry 
on  the  business,  and  appear  to  all  the  world  as  the  owners 
of  the  property.  The  defendants,  if  they  come  in  on  their 
default,  are  not  to  carry  on  the  business,  but  to  sell  and 
pay  the  creditors.  The  meaning  of  the  guarantee  there- 
fore is,  not  that  the  defendants  are  to  commit  a  breach  of 
this  their  trust,  but  that  they  are  to  pay  the  bank  out  of 
the  proceeds  next  after  the  trusts  of  the  deed  are  carried 
into  effiBct.  [Lord  Abinger,  C.  B. — ^Then  the  bank  were 
to  lend  their  money  on  the  understanding  that  if  the  Carrs 
carried  on  the  business,  and  paid  the  78.  6d.  composi- 
tion, they  should  get  something  back,  but  not  otherwise  ? 
Alderson,  B. — Ton  interpret  the  words  ''to  be  paid  in 
the  first  instance  out  of  the  net  proceeds  of  the  trust 
estate^' — ^to  be  paid  laei,  after  the  composition,  the  realis- 
ing of  which  is  the  only  trust,  is  paid.  I  should  haye 
thought  the  ''net  proceeds  of  the  trust  estate^'  meant  the 
net  proceeds  of  the  estate  assigned  to  the  defendants  on 
certain  trusts.]  They  are  not  entrusted  to  cany  on  the 
business,  but  the  Carrs :  the  defendants  haye  no  power  or 
authority  to  interyene  until  default  made  by  them.  If 
the  Carrs  go  on  and  realise  the  composition,  there  will  be 
a  surplus,  out  of  which  they  will  pay  the  bank;  if  ikey 
make  defiBtult,  the  defendants  will  enter  and  sell,  and  pay 
the  bank  out  of  the  proceeds. 
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At  all  events,  the  monies  received  by  the  defendants  £mA>  ^  PUat, 
after  the  date  of  the  guarantee  ought  not  to  be  applied  in  ^^^* 
diseharge  of  the  items  of  the  banking  accouiit  antecedent 
to  the  guarantee.  The  words  are — "  it  being  necessary 
to  cpen  an  account/'  fee.  The  defendants,  therefore,  are 
not  responsible  for  the  antecedent  advances :  the  guarantee 
only  contemplates  something  to  be  done  thereafter. 

The  case  was  adjourned  until  this  day  for  the  reply, 
but  now 

Lord  Abingsb«  C.  B.,  delivered  judgment. — We  think 
the  plaintiff  in  this  case  is  entitled  to  the  judgment  of  the 
Court.  It  was  an  action  on  a  guarantee  given  by  the  de- 
fendantsy  who  were  trustees  of  an  insolvent  firm  who  had 
compounded  with  their  creditors.  [His  Lordship  stated 
the  facts  of  the  case,  and  continued : — ]  The  defence  was, 
that  the  trustees  were  liable  only  in  respect  ci  the  net  pro- 
ceeds  which  the  estate  of  the  initolvent  should  realise,  after 
payment  of  the  composition  of  7«.  6d.  in  the  pound.  We 
think,  however,  that  it  is  impossible  to  put  that  construc- 
tion upon  the  guarantee.  There  was,  indeed,  a  point  raised 
by  Mr.  HoffginM,  which  struck  us  at  the  time  as  worthy  of 
consideration,  viz.  that  as  to  advances  made  by  the  bank 
before  the  guarantee  was  given,  that  instrument,  which 
recited  that  it  had  become  necessary  to  open  an  account 
with  the  bank,  would  not  enable  the  plaintiff  to  recover 
such  money  antecedently  due,  but  extended  only  to  ad- 
vances to  be  afterwards  made,  under  an  account  then  to 
be  opened;  but,  upon  consideration,  we  think  that  is 
no  ground  for  resisting  the  present  demand,  and  that  the 
plaintiff  is  entitled  to  judgment. 

There  was  another  point  in  the  case,  as  to  whether  the 
plaintiff,  suing  as  the  public  officer  of  the  West  Biding 
Union  Banking  Company,  could  maintain  the  action.  It 
is  clear,  from  the  act  of  Parliament  regulating  joint-stock 
banks,  that  the  person  who  is  the  provisional  officer  either 

VOL.  VIII.  ,         B  B  M.  w. 
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JBMck.  4  Pitas,  represents  the  whole  banking  company  at  the  time  of  the 
action  brought,  or  he  represents  those  persons  who  con- 
stituted the  bank  at  the  time  the  contract  took  place; 
that  being  so,  if  it  be  the  same  bank,  then  the  public  of- 
ficer represents  either  the  body  as  constituted  at  the  time 
of  action  brought,  or  at  the  time  of  the  contract  made ; 
the  act  applies  to  all  cases  where  it  is  the  same  bank.  Here 
the  allegation  in  the  declaration  is,  that  it  is  the  same 
bank,  with  a  different  name ;  and  that  is  not  denied  by  the 
plea.  The  change  of  name,  so  long  as  the  bank  consists  of 
the  same  body,  is  immaterial.  K,  indeed,  there  had  been 
something  to  shew  that  the  bank  was  differently  consti- 
tuted, and  that  point  had  been  distinctly  made  out,  it  might 
have  altered  the  case;  there  is,  however,  no  occasion  to 
say  what  would  have  been  the  judgment  of  the  Court  if 
that  had  been  so,  because,  upon  the  pleadings  and  the  case 
as  they  stand  at  present,  that  fact  has  not  been  established. 
There  will  therefore  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


June  7. 

A  deed  of  te- 
parmtion  be- 
tween huslMUid 
and  wife  con- 
tained a  cove- 
nant by  the 
wife  and  her 
truftees,  that 


Summers  v.  Ball  and  Another. 

OOVENANT  on  a  deed  of  separation  between  the  plaintiff 
and  his  wife,  containing,  (amongst  others),  the  following 
covenant  on  the  part  of  the  wife  and  the  defendants,  [trus- 
tees for  the  wife] :— ''That  she  the  said  Arabella  Summers, 
her  executors,  administrators,  or  assigns,  or  they  the  de- 
tonor*!idml^u-  fe^d*"^***  ^^  80™©  Or  ouc  of  them,  should  and  would  firom 
traton,  or  the    time  to  time,  and  at  all  times  thereafter,  well  and  sufficiently 

trustees,  or  fome 
or  one  of  them, 

should  and  would  at  all  times  save,  defend,  and  keep  harmless  and  indemnified  the  husband 
from  and  against  the  debt  or  debts,  sum  or  sums  of  money,  which  she  the  wife  had  then,  at  the 
time  of  the  making  of  the  indenture,  contracted,  or  which  she  should  at  any  time  thereafter, 
during  the  separation,  contract:— £fe/<f,  that  this  covenant  included  debts  previously  con- 
tracted by  the  wife  for  necessaries,  while  living  with  the  husband. 

To  an  action  on  this  covenant,  assigning  a  breach  in  not  indemnifying  against  a  debt  of  the 
wife,  the  defendants  pleaded,  that  the  alleged  debt  in  the  declaration  mentioned  was  not  con- 
tracted  within  the  true  intent  and  meaning  of  the  covenant ;  concluding  to  the  country  : — Held 
bad,  as  being  a  traverse  of  matter  of  law. 
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save,  defend^  keep  harmless  and  indemnified  the  plain-  a»a.  ^  pimw. 
tiff^  and  his  lands  and  tenements,  goods  and  chattels,  of, 
from,  and  against  the  debt  or  debts,  snm  or  sums  of 
money,  which  the  said  Arabella  Summers  had  then,  at  the 
time  of  the  making  of  the  said  indenture,  contracted,  or 
which  she  should  at  any  time  or  times  thereafter,  during 
the  said  separation,  contract  with  any  person  or  persons 
whomsoever,  and  every  part  thereof,  and  of,  from,  and 
against  aU  such  costs,  charges,  damages,  and  expenses, 
as  should  or  might  be  recovered  against,  or  be  sustained 
or  expended,  or  become  payable  by  the  plaintiflT,  on  ac- 
count or  in  respect  thereof,  or  by  reason  of  any  act  or  de- 
fault then  already,  or  thereafter  to  be  committed,  done,  or 
suffered  by  the  said  Arabella  Summers/'  The  declaration 
then  averred  the  fact  of  the  separation,  by  the  choice  of  the 
wife,  and  with  the  consent  of  the  plaintiff;  that  they  had 
continued  to  live  separate,  and  that  the  plaintiff  had  duly 
performed  the  covenants  by  him  to  be  performed,  and 
aUi^ed  a  breach  by  the  wife,  and  by  the  defendants,  of  the 
said  covenant  of  indemnity,  in  this,  that  he  the  plaintiff 
had  been  called  upon,  and  forced  and  obliged  to  pay,  and 
did  pay,  to  one  Charles  Howard,  a  certain  sum  of  money, 
to  wit,  &c.,  being  fof  a  just  and  true  debt  contracted  by 
the  said  Arabella  Summers,  before  the  making  of  the  said 
indenture,  for  necessaries  suitable  to  her  then  degree  and 
station  in  life  as  the  wife  of  the  plaintiff,  whilst  she  the  said 
Arabella  Summers  was  so  living  with  the  plaintiff  as  her 
husband  as  aforesaid;  of  which  said  premises  the  defend* 
ants,  and  the  said  Arabella  Summers,  afterwards,  and 
before  the  commencement  of  this  suit,  had  notice,  and 
were  requested  by  the  plaintiff  to  repay  him  the  same: 
nevertheless  the  said  Arabella  Summers  hath  not,  nor  have 
the  defendants,  or  either  of  them,  as  yet  repaid  the  said 
sum  of  money,  or  any  part  thereof,  to  the  plaintiff,  or  in 
any  other  manner  whatsoever  saved,  defended,  or  kept 
him  harmless  from  the  said  last-mentioned  debt,  &c, 

rr2 
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Sjiek.  rf  PUat,      Plea,  that  the  said  alleged  debt  in  the  declaration  men* 
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^   ^     ^     tioned  was  not,  nor  was  any  part  thereof,  contracted 

SuMMBRt      within  the  true  intent  and  meaning  of  the  said  covenant 

Ball.        of  the  defendants  in  that  behalf,  by  the  said  Arabella 

Summers,  in  manner  and  form,  &c.;  oonduding  to  the 

country. 

Special  demurrer,  assigning  for  causes,  that  the  plea 
attempts  to  put  in  issue,  to  be  tried  by  the  jury,  not  only 
a  matter  of  fact,  that  is  to  say,  whether  the  said  debt  in  the 
declaration  mentioned  was  contracted  by  the  said  Arabella 
Summers,  in  manner  and  form  in  the  declaration  mention'* 
ed,  but  also  a  matter  of  law,  that  is  to  say,  whether  the  said 
debt,  supposing  it  to  have  been  so  contracted,  was  or  is  a 
debt  within  the  true  intent  and  meaning  of  the  said  cove- 
nant of  the  defendants,  which  is  a  matter  of  law  for  the 
decision  of  the  Court:  and  also  for  that  the  plea  is  double, 
and  contains  both  a  traverse  of  facts  averred  in  the  declar* 
ation  and  of  the  law  arising  upon  those  facts ;  and  also 
for  that  the  said  plea  is  uncertain,  and  contains  a  negative 
pregnant,  in  this,  that  it  does  not  appear  thereby  whether 
the  defendants  mean  to  traverse  that  the  said  debt  was 
in  point  of  fact  contracted  by  the  said  Arabella  Sum-* 
mers,  in  manner  and  form  as  in  the  declaration  mentioned, 
or  whether  they  mean  to  confess  that  it  was  so  contracted, 
and  to  avoid  such  confession  by  stating  that  it  was  not  a 
debt  within  the  true  intent  and  meaning  of  tiie  covenant; 
in  which  latter  case,  if  the  defendants  relied  upon  any 
matter  of  fact  not  appearing  upon  the  declaration,  they 
should  have  averred  such  matter  of  foct  in  their  plea, 
and  concluded  the  same  with  a  verification ;  or  if  they 
relied  upon  the  facts  as  they  appear  upon  the  declaration, 
they  should  have  demurred  to  the  declaration,  so  as  to 
have  referred  the  matters  therein  stated  to  the  Court, 
ftc.  &c. 

The  defendants  also  objected  to  the  declaration,  on  the 
ground  that,  as  the  debt  to  Howard  was  contracted  by 
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Mrs.  Smnmen  as  the  wife  of  the  plaintiff,  while  she  was  ^^^'  ftfPien, 
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living  with  him,  and  nnder  such  drcumstanoes  that  the 
plaintiff  was  personally  responsible  for  the  amount,  the      Summbks 
defendants'  covenant  of  indemnity  does  not  extend  there-        Ball. 
to;  and  it  does  not  appear  in  or  by  the  declaration  that  the 
plaintiff  has  any  cause  of  action  against  the  defendants  in 
respect  of  the  premises  therein  mentioned. 

JVaddmgtcn^  in  support  of  the  demurrer. — ^Tlns  plea  is 
bad,  for  some,  if  not  all,  of  the  causes  of  demurrer  assigned. 
Que  clear  ground  of  objection  to  it  is,  that  it  puts  in  issue 
a  mere  matter  of  law.  Every  traverse  must  regularly  be 
of  matter  of  fiict,  and  not  of  law,  for  the  Court  alone  is  to 
judge  of  the  law  (a).  [Lord  Abinger,  C.  B. — ^I  think  there 
can  be  no  doubt  that  the  plea  is  bad  on  that  ground.] 
Then  as  to  the  declaration.  The  covenant  of  indemnity 
applies  in  express  terms  as  well  to  debts  previously  con- 
tracted by  the  wife,  as  to  those  which  she  should  afterwards 
contract  during  the  separation.  The  words  are — "  the  debt 
or  debts,  sum  or  sums  of  money,  which  the  said  A.  S.  had 
them,  at  the  time  of  the  making  of  the  said  indenture,  ccm- 
traciedy  or  should  or  might  at  any  time  or  times  there- 
after during  the  said  separation  contract,^'  &c.  Unless  the 
covenant  was  intended  to  apply  to  debts  incurred  before 
the  separation,  why  were  the  words  "  had  then  contracted'' 
introduced?  There  is  no  objection  in  law  to  such  a  cove- 
nant; and  it  is  averred  that  the  debt  in  question  was  a 
just  and  true  debt  contracted  by  the  wife  for  necessaries 
suitable  to  her  station,  while  living  with  the  plaintiff  as 
her  husband. 

Crrnnpttm^  contra. — ^It  never  could  have  been  the  inten- 
tion of  the  parties,  that  the  debts  which  the  wife  had  con- 
tracted as  the  mere  instrument  or  agent  of  her  husband, 

(a)  1  Saund.  23,  n.  (5). 


600  CASES   IN   TH£    EXCHEQUER, 

JbreA.  o/p/Mf.  while  under  his  control,— which  are  in  tmth  his  debts,— 
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-     should  come  within  the  scope  and  meaning  of  this  deed/ 

SuMMBBt  which  is  founded  on  the  separation.  The  covenant  can 
Ball.  only  be  reasonably  applied  to  debts  contracted  by  the  wife 
after  separation,  and  not  ta  such  as  the  husband  was  per- 
sonally liable  for.  What  consideration  is  there^  in  the  fact 
of  the  separation,  and  of  the  subsequent  allowance  to  the 
wife,  for  relieving  the  husband  from  debts  for  necessaries 
supplied  to  the  wife  while  they  were  living  together?  The 
words  of  the  covenant  must  therefore  receive  some  qualifi- 
cation. It  does  not  appear  but  that  the  parties  had  been 
living  separate  before  the  execution  of  the  deed,  and  if  so, 
the  covenant  might  relate  to  past  debts  contracted  during 
such  separation^ 

fFaddingian,  in  reply,  referred  to  Jee  v.  Tkurlow  {aj,  and 
Hindley  v.  Marquis  of  Westmeath  (6). 

Lord  Abingeb,  C.  B. — The  defendants  do  not  suggest 
that  the  covenant  is  void;  and  as  to  the  construction  to 
be  put  upon  it,  it  seems  to  me  as  if  the  words  made  use 
of  had  been  selected  for  the  very  purpose  of  making  the 
deed  applicable  to  all  the  wife's  debts,  past  and  future. 
Even  supposing  the  deed  to  have  been  made  after  some 
period  of  the  separation  had  elapsed,  that  would  not  limit 
or  alter  the  meaning  of  words  so  extensive  as  these.  Then 
as  to  the  plea,  that  is  clearly  bad  as  taking  a  traverse  oa 
matter  of  law.  The  judgment  must  therefore  be  for  the 
plaintiff. 

Aldebson,  B. — I  am  not  altogether  without  doubt  in 
this  case,  but  my  doubt  is  not  so  great  as  to  make  it  worth 
while  for  me  to  differ  from  the  rest  of  the  Court. 

(a)  2  B.  fl^  C.  547;  4  D.  fr  R.  11. 
(6)  6  B.  &  C.  203  ;  9  D.  &  R.  35U 
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OuBNBY^  B. — ^I  agree  that  the  judgment  ought  to  be  for  &tek.  of  pigat, 
the  pkintiflf.  .   ^^^'  ^ 

Summers 

RoLFE,  B. — ^I  am  of  the  same  opinion.    The  covenant         Ball. 
appears  to  me  to  be  as  extensive  as  words  can  make  it. 


Judgment  for  the  plaintiff. 


HOWABD  V.  CboWTHBB. 

CJtmeJ- 
ASE  for  the  seduction  of  Lucy,  the  sister  and  servant  The  right  of 

of  the  pUiintiff,  whereby,  in  consequence  of  her  pregnancy  Auction  of  a 

and  child-birth,  the  plaintiff  lost  and  was  deprived  of  the  •^^•^^  <*««• 

'  ^  *^  not  past  to  the 

services  of  his  said  sister  and  servant,  and  also  by  means  master*!  auig- 
thereof  was  forced  and  obliged  to  and  necessarily  did  pay,  bukruptcy. 
lay  out,  and  expend,  and  also  incurred  and  became  liable 
to  pay,  divers  large  sums  of  money  in  and  about  the 
nursing  and  taking  care  of  his  said  sister  and  servant,  and 
in  and  about  her  delivery,  &c. 

The  defendant  pleaded  a  plea,  setting  forth  that  the 
plaintiff  became  bankrupt,  and  that  a  fiat  in  bankruptcy 
issued  against  him  before  the  commencement  of  the  action, 
by  reason  whereof  the  said  cause  of  action  in  the  declara- 
tion mentioned  became  and  was,  before  the  commencement 
of  this  suit,  and  still  is,  vested  in  one  W.  K.,  as  the  afr- 
signee  of  the  plaintiff,  and  the  said  W.  E.  became  and 
was,  before  the  commencement  of  this  suit,  and  still  is 
entitled  as  such  assignee  to  the  said  cause  of  action  in  the 
declaration  mentioned,  and  every  part  thereof.  Verifica- 
tion. 

General  demurrer,  and  joinder. — The  matter  of  law 
marked  for  ai^ument  in  the  margin  of  the  demurrer  book 
was,  that  the  cause  of  action  set  out  in  the  declaration 
does  not  pass  to  the  assignee  of  the  plaintiff. 
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authority  for  such  a  proposition  as  that  a  right  of  acticm 
for  seduction  passes  to  the  assignees  of  a  bankrupt.  It  is 
not  comprehended  within  either  the  language  or  the  in- 
tent of  the  Bankrupt  Act,  6  Geo.  4,  c.  16.  The  12th 
section  enacts,  that  the  commissioners  shall  have  power 
under  the  commission  ''to  take  such  order  and  direction 
with  the  body  of  the  bankrupt  as  thereinafter  mentioned, 
as  also  with  all  his  lands,  tenements,  and  hereditaments, 
&;c.,  and  with  all  his  money,  fees,  offices,  annuities,  goods, 
chattels,  wares,  merchandize,  and  debts.''  Can  a  right  of 
action  for  seduction  be  said  to  faU  within  any  of  these 
words?  So,  by  section  63,  the  commisrioners  sse  to  assign 
all  the  present  and  future  pers&nal  e$iate  of  the  bankrupt, 
and  all  his  debts,  and  all  property  which  he  may  purchase, 
or  which  may  come  to  him,  befi»re  he  shaM  have  obtained 
his  certificate :  and  the  stat.  1  ft  2  Will.  4,  c.  56,  s.  25,  which 
dispenses  with  the  assignment,  vests  in  the  assignees  only 
such  estate  and  effects  as  by  the  laws  then  in  force  passed 
under  it.  This  is  a  right  of  action  fhr  a  tort,  which  is 
purely  personal.  Even  the  large  rights  oonfbrred  by  the 
law  upon  the  representatives  of  a  person  deceased  would 
not  enable  them  to  maintain  an  action  of  this  nature.  In 
Raymond  v.  FUch  (a),  Lord  Abinger,  C.  B.,  says, ''  Personal 
representatives  may  sue,  not  only  for  all  debts  due  to  the 
deceased  by  specialty  or  otherwise,  but  for  all  covenants, 
and  indeed  all  contracts  with  the  testator,  broken  in  his 
lifetime:''  and  he  adds — ''  The  reason  appears  to  be,  that 
these  are  choses  in  action,  and  are  parcel  of  the  personsl 
estate,  in  respect  of  which  the  executor  or  administrator 
represents  the  person  of  the  testator,  and  is  in  law  the 
testator's  assignee."  But  a  right  of  action  for  an  injury 
of  this  nature  is  no  part  of  the  personal  estate.  All  the 
authorities  shew,  that  the  right  of  action  in  respect  of  a 
tort  committed  to  the  property  of  a  trader,  passes  to  his 
(«)  2  C,  M.  &  R.  596. 
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assignees  on  his  bankruptoy,  but  not  the  right  of  action  Enk.  vi  pimw, 
for  a  personal  tort.    [Lord  AUnger,  C.  B. — Has  it  ever    .   ^^^'  ^ 
been  eontended  that  the  assignees  of  a  bankrupt  can      Howard 
recover  for  his  wife's  adultery^  or  for  an  assault  ?    How    obowthkr. 
can  they  represent  his  aggravated  feelings  ?]rr^It  was  ex<^ 
presaly  laid  down  in  Ben9m%  v.  JFhwer  {a),  that  a  right  of 
action  for  sbinder  does  not  pass  to  the  assignees. 
The  Court  then  called  on 

Cleashy,  in  support  of  the  plea. — ^The  later  cases  have 
extended  the  law  as  to  the  passing  of  rights  of  action 
to  the  assignees  of  a  bankrupt.  This  action  is  main^ 
tainable  only  for  the  has  of  service^  which  is  an  injury 
affecting  the  estate,  and  not  for  the  ii\]ured  feelings  of 
the  plaintiff.  [Lord  Abvnger,  C.  B. — But  they  are  always 
considered  in  the  damages.]  In  this  case  it  must  be 
presumed  that  the  Judge  would  not  so  direct  the  jury. 
[Lord  Abinger,  C.  B. — ^Then  the  assignees  would  reco- 
ver only  nominal  damages.  But  loss  of  service  is  only  a 
personal  inconvenience ;  it  does  not  prejudice  the  estate.] 
Suppose  the  bankrupt's  servant  and  also  his  horses  to  be 
ii^ured  at  the  same  time  by  the  same  act,  would  the  bank- 
rupt have  the  right  of  action  for  the  loss  of  serrice,  and 
the  assignees  for  the  damage  to  the  horses  ?  [Alderson,  B. 
— You  are  to  shew  that  the  right  of  action  for  every  part 
of  the  injury  passes  to  the  assignees.]  It  was  held  in 
Smith  V.  Coffin  {b),  that  the  right  to  bring  a  real  action 
passes  to  the  assignees.  There  BuUer,  J,,  says, — ''All  the 
statutes  of  bankrupts  are  in  pari  tnaterid,  and  are  to  be 
taken  together;  and  the  object  of  them  was,  that  every 
thing  belonging  to  the  bankrupt  that  can  be  turned  to 
profit,  shall  pass  by  the  assignment  for  the  benefit  of  the 
creditors.''  And  in  Wright  v.  Fairfield  (c),  it  was  he^d  that 
the  assignees  might  maintain  an  action  for  unliquidated 
damages,  which  had  accrued  before  the  bankruptcy  by  the 

(a)  Sir  W.  Jones,  215.         (b)  2  H.  Bl.  451.         (c)  2  B.  &  Aid.  727. 
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Hancock  v.  C€fffyn{a),  the  principle  was  carried  eren  farther* 
There  the  injury  resolting  to  an  under  tenant  firom  the 
breach  of  an  implied  indemnity  by  his  immediate  lessor  to 
indemnify  him  against  the  non-performance  of  the  cove- 
nants with  the  superior  landlord,  was  held  to  give  a  right 
of  action  to  his  assignees :  and  TbukU,  C.  J.,  says, — ^''We 
should  not  give  due  effect  to  the  statute  6  Geo.  4,  c.  16,  if 
we  were  to  hold  that  a  right  did  not  pass,  arising  out  of 
an  injury  which  has  lessened  the  amount  of  the  fund  be- 
longing to  the  creditors."  Here  the  fund  would  clearly  be 
increased  by  the  damages  recovered  in  the  action.  [Lord 
Abtngetf  C.  B. — And  on  the  other  hand,  the  estate  might 
be  put  to  great  expense.] 

Lord  Abingek,  C.  B. — ^Nothing  is  more  clear  than  that 
a  right  of  action  for  an  injury  to  the  property  of  the  bank- 
rupt will  pass  to  his  assignees ;  but  it  is  otherwise  as  to  an 
injury  to  his  personal  comfort.  Assignees  of  a  bankrupt 
are  not  to  make  a  profit  of  a  man's  wounded  feelings ; 
causes  of  action,  therefore,  which  are,  as  in  this  case, 
purely  personal,  do  not  pass  to  the  assignees,  but  the  right 
to  sue  remains  with  the  bankrupt. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  service, 
for  the  loss  of  which  this  action  is  brought,  is  of  more 
value  to  one  than  another,  and  the  loss  of  it  is  therefore 
only  a  personal  injury.  Assignees  can  maintain  no  action 
for  Ubel,  although  the  injury  occasioned  thereby  to  the 
man's  reputation  may  have  been  the  sole  cause  of  his 
bankruptcy. 

GuBNET,  B.,  and  Role,  B.,  concurred. 

Judgment  for  the  plaintiff, 
(o)  8  Bing.  358 ;  1  M.  fr  Scott^  521. 
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Jones  v.  The  Mayob^  Aldermbn,  and  Burgesses  of  the    " 

Borough  of  Carmarthen. 

TJvne  7. 
HIS  was  an  action  of  debt,  brought  to  recover  the  The  town-cierk 

snm  of  71/.  2«.  \d.,  as  well  for  the  price  and  value  of  work  ^q^^  ^^^. 

done,  and  materials  for  the  same  provided  by  the  plain-  ^^  ^  ^~  ^ 

tiffi  as  the  attorney,  solicitor,  agent,  and  clerk  of  the  de-  agaiiut  the  cor- 

poration  for 

fendants,  and  for  the  defendants  at  their  request,  as  for  fees  in  reipecc 
money  paid  by  the  plaintiff  for  the  use  of  the  defendants  an^^ th^dT 
in  respect  thereof.  *^"  ^'PP^?* 

'^  upon  him  by 

The  defendants  pleaded,  except  as  to  SSI.,  parcel  &c.,  the  Refenn  Act 
that  they  were  never  indebted,  on  which  issue  was  joined;  dpai  Corpora- 
and  as  to  the  said  38/.,  parcel  &c.,  the  defendants  paid  fhmi^^he  re- 
88/.  into  Court  in  discharge  of  the  said  38/.,  parcel  &c, ;  ^ll^^^'tSlI^^ 
the  plaintiff  took  the  siune  out  of  Court,  in  discbarge  of  clerk,  andai- 
the  said  88/.,  parcel  ficc.    The  cause  came  on  to  be  tried  corporation,  in*^ 
before  Coleridge,  J.,  at  the  Spring  Assizes  in  1889,  for  the  J|JJo«  J^*^. 
county  of  Carmarthen,  when  a  verdict  was  found  for  the  ^■!«  ^'^^^  ^^' 

nicipal  Corpora. 

plaintiff  for  38/.  2b.  \d.,  subject  to  the  opinion  of  the  Court  Uon  Act,  made 
on  the  following  case :—  hilTfor  the* 

The  borough  of  Carmarthen  was,  by  a  charter  of  King  ^^^5^^!^ 
James  the  First,  constituted  a  county  of  itself,  by  the  powd  on  him 
name  of  the  county  of  the  borough  of  Carmarthen.    By  a  Act. 
charter  of  King  Greorge  the  Third,  the  body  corporate  of 
the  said  borough  took  and  bore  the  name  of ''  The  Mayor, 
Burgesses,  and  Commonalty  of  the  Borough  of  Carmar- 
then,'' and  continued  incorporated  under  that  name  until 
after  the  passing  of  an  act,  intituled  '^  An  Act  to  pro- 
vide f(Nr  the  Begulation  of  Municipal  Corporations  in  Eng- 
land and  Wales  /'  and  after  the  first  election  of  coun- 
cillors for  the  said  borough  under  that  act,  the  said  body 
corporate  took  and  bore  the  name  of  "  The  Mayor,  Alder- 
men, and  Burgesses  of  the  Borough  of  Carmarthen.''    By 
the  last-mentioned  charter,  the  said  body  corporate  were 
authoriied  ta  choose  a  fit  man  to  be  townrclerk  of  the 
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Bxek.  rf  pImw,  borough,  and  for  just  cause  to  remove  him  at  their  free 
-  will  and  pleasure,  and  another  to  elect  and  assign  in  and 
joMBs  iQ  the  said  office  :  and  to  hold  a  Court  of  record  wilhin  the 
MiYOA  OF  said  borough,  for  the  trial  of  all  causes  of  action  arising 
within  the  same,  and  to  hold  a  Court  at  the  Quarter  Ses- 
sions therein;  and  by  the  same  charter,  the  town-clerk  of 
the  said  borough  was  constituted  clerk  of  the  peace,  cWk 
of  assise,  and  prothonotary,  within  the  said  borough  and 
the  liberties  thereof  The  plaintiff,  on  the  6th  of  October 
1828,  being  then  and  continually  thenceforth  hitherto  an 
attorney  and  solicitor,  was,  by  order  of  the  said  body  cor- 
porate, duly  appointed  the  attorney  and  solicitor  of  the 
said  body  corporate;  and  on  the  8nd  of  March  1836,  was, 
by  a  further  order  of  the  said  body  corporate,  duly  iqp- 
pointed  town-clerk,  and  which  last-mentioned  order  was 
then  entered  in  the  books  of  the  said  corporation,  and  was 
and  is  in  the  words  following  [setting  it  forth].  And 
the  plaintiff  was  then  duly  sworn  into  the  office  of  town- 
clerk  aforesaid,  and  the  records  and  documents  relating  to 
the  offices  of  town-clerk,  clerk  of  assise,  and  prothonotary 
aforesaid,  were  then  delivered  to  the  plaintiff  as  such 
town-clerk.  The  plaintiff  continued  to  hold  the  several 
offices  aforesaid,  until  he  was  removed  therefrom  by  an 
order  of  the  eouncU  of  the  said  borough,  on  the  Ist  of 
January,  1886.  On  the  4th  of  January,  1886,  the  plain- 
tiff received  from  the  said  body  corporate  the  following 
notice.  [This  was  a  notice  to  deliver  up  all  books,  docU"> 
ments,  frc.,  belonging  to  the  office  to  his  successor,  and 
to  pay  all  monies  received  by  him  for  the  corporation  to 
the  treasurer  of  the  borough.]  In  pursuance  of  this  no- 
tice, the  plaintiff  delivered  to  George  Thomas,  gentleman, 
his  successor  in  the  said  office  of  town-clerk,  the  docum^its 
in  the  said  notice  specified,  which  comprised  books  of  de- 
claration, enrolments  of  burgesses,  freemen^  roll,  ward 
lists,  and  the  fbrms  required  by  the  Municipal  Corporations^ 
Act,  which  had  been  prepared  and  arranged  by  him,  ready 
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for  the  election  of  oouncillon  for  the  said  barough,  on  the  ^"^  9f  P^^* 
26th  of  December^  1885^  of  aldermen  of  the  said  borongh    -   ^^^*  - 
on  the  Slat  of  December^  1886^  and  of  new  mayor  and        ^^^^ 
sheriff  on  the  Ist  of  Jannary,  1886,  and  were  used  by  the     M atok  op 
said  body  corporate  at  the  said  several  elections  respec-^ 
tively,  and  for  the  preparation  and  arrangement  of  which 
part  of  his  charges  sought  to  be  recovered  in  this  action  is 
made. 

By  an  order  of  three  of  the  Lords  Commissioners  of  his 
late  Majesty's  Treasury,  made  pursuant  to  the  act  intituled 
''An  Act  to  provide  for  the  Regulation  of  Municipal  Corpo- 
rations in  England  and  Wales/'  an  annuity  of  97/.  6».  9d. 
was  awarded  to  the  plaintiff  forihis  life,  as  a  compensation 
for  the  loss  of  his  offices  as  clerk  of  the  peace  and  protho- 
notary  aforesaid. 

The  plaintiff  never  received  from  the  said  body  corpo^ 
rate,  or  was  allowed  by  them,  any  stated  salary  whatever 
for  the  discharge  of  his  said  duties  and  appointments,  or 
any  or  either  of  them,  though  he  received  fees  and  other 
emoluments  incident  to  the  said  office  of  town-clerk,  clerk 
of  assize,  and  prothonotary.  He  also  made  out  and  deli* 
vered  to  the  said  body  corporate  detailed  bills  for  work 
done,  and  attendance  given,  in  respect  of  the  public  meet- 
ings of  the  corporation  and  burgesses,  and  also  for  certain 
other  services  rendered  by  him  to  the  said  corporation  in 
his  said  office,  of  which  the  following  are  the  items : — 

In  the  year  1828,  having  received  a  letter  from  the 
Under  Secretary  of  State,  requesting  a  return  of  all  prose< 
cutions  {at  forgery  within  the  town  and  borough,  the 
pl»ntiff  charged  the  corporation  for  his  trouble  in  making 
the  necessary  inquiries,  and  in  also  making  the  return,  and 
was  paid  for  tiie  same  by  the  corporation.  The  plaintiff 
also  sent  in  a  bill  to  the  body  corporate,  making  charges 
for  money  due  to  him,  as  to  several  other  matters  of  pub- 
Kc  returns,  required  by  govemmmt  in  respect  of  the  cor^ 
poration  and  county  of  the  borough,  pursuant  to  parlia- 
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Etek.  of  PUoi,  mentary  orders  and  letters  firom  the  Secretary  of  State^ 
>  '  ^    during  the  years  firom  January  1828  to  August  1836,  and 

JoNBs  was  paid  by  the  corporation  for  the  siune.  In  the  bills  so 
Mayor  or  sent  in  and  paid  were  also  included  charges  for  business 
A  MARTHEN.  ^^^^  ^  attomcy  and  sohdtorj  in  respect  of  leases  and  sales 
of  the  corporation  property.  The  same  charge  and  pay- 
ment were  made  in  respect  of  a  return  of  the  acting  magis- 
trate within  the  said  town  and  borough,  in  consequence  of 
another  letter  firom  the  Secretary  of  State. 

The  sum  of  15/.  Ss.  4d.,  parcel  of  the  said  sum  of 
71/.  2s.  ld,f  is  claimed  by  the  plaintiff  as  the  amount  of 
fees,  charges,  and  disbursements  of  the  plaintiff  as  town- 
clerk  aforesaid,  for  and  in  respect  of  work  and  attendances 
made  and  given  by  himself  and  his  clerks,  in  and  about 
preparing  the  lists  of  the  burgesses  and  voters  of  the  said 
borough,  and  copying,  publishing,  printing,  and  aflixing 
the  same,  and  in  and  about  attending  the  revising  barris- 
ter's court  with  the  said  respective  lists,  proving  the  same, 
and  giving  information  in  respect  thereof,  in  the  year 
1835,  in  pursuance  of  an  act  intituled  ''  An  act  to  amend 
the  Representation  of  the  People  of  England  and  Wales  /' 
part  of  which  said  sum  of  15/.  Ss.  4d.,  viz.  the  sum  of 
5/.  109.,  consists  of  money  actually  disbursed  by  the  plain- 
tiff in  respect  of  the  said  last-mentioned  premises.  The 
sum  of  31/.  7s.  Sd.,  other  parcel  of  the  said  sum  of  72/. 
2s,  Id.,  is  claimed  by  the  plaintiff  as  the  amount  of  the 
fees,  charges,  and  disbursements  of  the  plaintiff  as  town- 
derk  aforesaid,  for  and  in  respect  of  work  and  attendances 
made  and  given  by  himself  and  his  clerks,  in  and  about  re- 
ceiving the  overseers'  lists,  and  copying,  printing,  and  pub- 
lishing and  aiBxing  the  same,  and  in  and  about  arranging 
notices  of  claims  and  objections,  and  preparing  the  lists  of 
claims  and  objections,  and  copying,  printing,  publishing, 
and  affixing  the  same,  and  in  and  about  attending  the  re- 
vising barrister's  court  with  the  said  respective  lists,  and 
proving  the  same,  and  giving  information  in  respect  thereof. 
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and  in  and  about  making  alphabetical  copies  of  the  revised  £««*•  «/  ^'^'t 
lists  of  the  burgesses  of  the  said  borough,  and  making  a  bur-  - 

gess  roll,  and  making,  copjring,  and  printing  the  ward  lists,  ^^^'^ 
in  the  year  1835,  in  pursuance  of  the  said  act  intituled  ''An  Mayor  of 
Act  to  provide  for  the  Regulation  of  the  Municipal  Corpo- 
rations in  England  and  Wales ;''  part  of  which  said  sum  of 
37/.  7«.  Sd.,  viz.  the  sum  of  16/.  11^.,  consisted  of  money 
actually  disbursed  and  paid  by  the  plaintiff  in  respect  of 
the  last-mentioned  premises.  The  sum  of  20/.  8s.  Id., 
other  part  of  the  said  sum  of  71/.  2s.  Id.,  is  claimed  by  the 
plaintiff  as  the  amount  of  fees,  charges,  and  disbursements 
of  the  plaintiff,  as  town-clerk  as  aforesaid,  for  and  in 
respe  jt  of  attendances  made  and  given  by  himself  and  his 
clerks,  in  and  about  procuring  new  corporation  books, 
making  and  copying  necessary  oaths  and  declarations  of 
corporators  and  others,  preparing  for  and  attending  at  the 
first  election  of  councillors  for  the  said  borough,  and  the 
first  election  of  a  mayor,  aldermen,  and  sheriff  of  the  said 
borough,  under  the  last-mentioned  act,  and  in  making 
minutes  and  entries  of  such  respective  elections,  and  in 
doing  other  matters  incident  thereto;  part  of  which  sum 
of  20/.  8s.  Id.,  viz.  6/.  2s.  9d.,  consisted  of  money  actually 
disbursed  by  the  plaintiff  in  respect  of  the  last-mentioned 
premises,  and  the  sum  of  4d.  8s.,  residue  of  the  sum  of 
71/.  2s.  Id.,  is  claimed  by  the  plaintiff  for  his  work  and 
disbursements  done  and  made  by  him  in  and  about  col- 
lecting and  arranging  the  several  records,  deeds,  books, 
and  other  documents  in  the  plaintiff's  possession  by 
virtue  of  his  respective  offices  aforesaid,  in  and  about 
drawing  schedules  and  inventories  of  the  same,  and  in 
and  about  delivering  the  said  records,  deeds,  books,  and 
other  documents  to  the  new  town-clerk  of  the  borough, 
pursuant  to  the  order  of  the  said  council  of  the  said 
borough  in  that  behalf;  part  of  which  last-mentioned 
sum,  viz.  1/.  6s.,  consisted  of  money  actually  disbursed  by 
the  plaintiff  in  respect  of  the  last-mentioned  premises. 
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Bxeh.  of  Piiot,      All  and  singular  the  several  feesj  charges^  and  disburse- 

-    ments  claimed  hj  the  plaintiff  as  aforesaid  are  admitted  to 

J0NB8       lie  fair  and  reasonable  in  point  ot  amountj  and  the  work 

Mayor  OP     and  disbursements  aforesaid  are  admitted  to  have  been 

CARMARTHEN.  ^^^^  ^^^^  ^^  ^^^  ^^  ^^^  ^^^ 

In  the  years  1832, 1888,  and  1834,  the  plaintiff  did  and 
performed  similar  work,  and  made  similar  disbursements, 
to  those  for  which  he  now  seeks  to  recorer,  under  the 
provisions  of  the  said  act  for  amending  the  representation 
of  the  people,  for  which  he  sent  in  bills  in  his  own  name 
only,  as  town^derk^  and  was  paid  for  the  work  and  dis- 
bursements so  done  and  made  in  each  of  these  years  by 
the  said  body  corporate.  In  the  month  of  May,  1883, 
Mr.  J.  B.  Jeffries  entered  into  partnership  with  the 
plaintiff  as  solicitor  and  attorney;  and  in  the  year  1834, 
two  bills  of  costs,  one  for  a  prosecution  for  a  riot  by  the 
mayor  of  Carmarthen,  and  another  for  a  prosecution  for 
misdemeanour,  connected  with  the  same  transaction  as 
the  riot,  were  paid  by  Messrs.  Jones  and  Jeffiries,  and 
these  bills  were  headed  "  Jones  and  Jeffiries,'^  were  sent 
to  the  corporation,  and  have  been  paid  by  the  corporation 
to  them  jointly.  A  third  bill,  also  extending  from  1833 
to  1835,  for  managing  the  sales  of  part  of  the  corporation 
estates,  and  preparing  abstracts,  advertisements,  &c.,  was 
sent  in  to  the  corporation  by  Messrs.  Jones  and  Jeffries, 
headed  in  a  like  manner  with  the  two  bills  last  mentioned, 
and  was  also  paid  to  them  jointly  by  the  corporation,  but 
none  of  the  items  for  which  the  plaintiff  now  seeks  to 
recover  were  included  in  any  of  those  btUs. 

The  defendants  at  the  trial  contended,  that  if  any  part 
of  the  claim  of  the  plaintiff  could  be  suppoa*ted  as  for  work 
done  as  the  attorney  and  solicitor  of  the  corporation,  the 
action  should  have  been  brought  by  the  plaintiff  and  Mr. 
Jeffries  jointly.  The  plaintiff  admitted  at  the  trial  that 
the  money  paid  into  Court  covered  all  the  money  actually 
disbursed  by  the  plaintiff,  wUch  was  claimed  in  this  action. 
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The  defendants  further  contended  and  objected  at  the  Bzck.  of  PUas 
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trialj  that  assuming  the  plaintiff  had  any  just  claim  in 

respect  of  any  subject-matters^  such  claims  were^  in  point        ionzt 

of  law^  against  the  borough  fund^  and  should  have  been     Mayor  op 

enforced  by  mandamus,  and  not  by  an  action  against  the      ^^•'^''thkii. 

defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  all  or  any  part  of  the 
said  sum  of  38/.  2s  Ad.;  and  if  the  Court  shall  be  of  opinion 
that  he  is,  then  a  verdict  is  to  be  entered  for  the  plaintiff 
for  such  sum  as  he  shall  be  entitled  to  recover :  but  if  the 
Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  any  part  of  the  said  sum  of  38/.  2s.  Id.,  then  a 
verdict  is  to  be  entered  for  the  defendants.  And  the  Court 
is  to  be  at  liberty  to  draw  any  conclusion  which  a  jury 
might  draw  from  the  facts. 

Evans,  for  the  plaintiff. — The  plaintiff  is  entitled  to  re- 
cover the  whole  of  this  demand.  It  appears  upon  the  case, 
that  he  has  never  received  any  salary  as  town-clerk,  nor 
have  his  services  ever  been  remunerated  in  any  other  man- 
ner than  by  charges  made  by  him  upon  the  corporation, 
who,  as  it  is  found  in  the  case,  have  paid  him  for  similar 
business  done  in  former  years,  as  also  for  his  attendance  at 
public  meetings,  and  for  other  services  performed  by  him, 
not  connected  with  his  official  duties  as  prothonotary  or 
clerk  of  assize.  Some  of  the  items  in  dispute  are  for 
matters  done  by  him  pursuant  to  the  directions  of  the 
Eeform  Act,  in  preparing  lists  of  voters,  attending  the 
revising  barristers'  courts,  &c.  It  is  true  that  that  act  does 
not  contain  any  precise  direction  for  the  payment  of  the 
officers  who  perform  these  services ;  but  it  would  be  most 
unreasonable  to  suppose  that  the  legislature  meant  to 
impose  duties  so  onerous  without  any  compensation.  The 
claim  for  the  preparation  of  the  burgess  lists  and  roll,  and 
other  services,  under  the  Municipal  Corporations  Act^ 

VOL.  VIII.  s  s  M.  w. 
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Exdk.  of  PUat,  stands  upon  a  somewhat  different  footing.  By  that  act, 
^^^'  .  5  &  6  Will.  4,  c.  76,  s.  92,  the  borough  fond  is  chargeable 
with  the  salary  of  the  town-clerk,  and  with  the  payment 
of  the  expenses  incurred  in  preparing  and  printing  the 

Carmarthen,  ij^ygggg  -^^f^^  j^^^  ^ud  in  other  matters  attending  the 
municipal  elections,  and  all  other  expenses  not  therein 
otherwise  provided  for,  which  shall  be  necessarily  incurred 
in  carrying  into  effect  the  provisions  of  the  act.  This 
provision  may  well  authorize  the  payment  to  the  town- 
clerk,  where  he  receives  no  regular  salary,  of  his  reason- 
able  charges  for  the  trouble  of  performing  those  services. 
But  further,  a  contract  on  the  part  of  the  corporation  to 
pay  these  charges  may  reasonably  be  implied  from  their 
previous  payments  to  the  plaintiff  in  respect  of  similar 
services.  It  appears  that  in  the  years  1833  and  1834,  his 
charges  for  the  performance  of  the  same  duties  were  made 
to,  and  paid  without  dispute  by,  the  then  corporation. 
That  affords  ample  ground  whence  the  Court,  acting  in 
the  place  of  the  jury,  may  infer  a  contract  on  the  part  of 
the  corporate  body  to  pay  him  for  the  same  services  in  the 
following  year. 

E.  V.  WilHams,  for  the  defendants. — ^AU  the  actual  dis- 
bursements made  by  the  plaintiff  are  covered  by  the  money 
paid  into  Court,  and  he  is  not  entitled  to  recover  any- 
thing beyond.  It  is  true  that  the  plaintiff  had  no  stated 
salary  as  town-clerk ;  but  it  appears  that  he  held  other 
offices  under  the  corporation,  and  received  fees  payable  in 
respect  of  them :  and  the  legislature,  when  imposing  these 
duties  upon  town-clerks,  no  doubt  assumed  that  they 
were  sufficiently  compensated  by  their  other  emoluments. 
Where  a  duty  is  imposed  by  statute  upon  a  public  officer, 
he  cannot,  without  an  act  of  Parliament,  or  an  express 
contract,  make  a  third  party  pay  for  the  performance  of 
it.  Acts  of  Parliament  are  full  of  enactments  imposing 
burthensome  duties  upon  public  officers  without  remune- 
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{ration.    TboSj  many  additional  duties  are  imposed  by  dif-  Etch,  of  puas^ 
ferent  statutes  upon  clerks  of  the  peace;   so  also,  by  ^      ^ 

the  marriage  acts,  upon  clergymen;  and  especially  upon  •'ones 
overseers,  by  the  same  statute  (the  Reform  Act)  under  Mayor  op 
which  a  great  part  of  the  plaintiff's  claim  arises.  The 
46th  and  47th  sections  of  that  act,  which  direct  that  the 
town-clerk  of  every  borough  shaU,  at  the  times  therein 
mentioned,  make  out  and  publish  the  lists  of  fineemen,  &c., 
are  imperative  and  compulsory;  and  nothing  in  the  act 
points  to  any  compensation  for  the  performance  of  the 
duties  there  enjoined.  So,  the  50th  section  makes  it  im- 
perative upon  the  town-clerk  to  attend  the  revising  bar- 
risters^ courts,  and  the  duty  can  be  performed  by  no  other 
officer.  How  can  any  contract  be  imptted  on  the  part  of 
the  corporation  to  pay  him  for  the  performance  of  such 
duties  ?  They  have  not  a  choice  of  performing  them  by 
him  or  some  other  officer;  nor  have  they  any  remedy,  if 
the  other  supposed  contracting  party  makes  default.  This 
is  an  action  on  an  executed  consideration,  which  must  be 
laid  and  proved  to  have  been  done  at  the  instance  and  re-» 
quest  of  the  defendants.  No  doubt,  where  there  is  a  legal 
liability,  a  request  maybe  implied ;  as  in  an  action  against 
overseers  for  relief  to  casual  poor,  or  against  an  executor 
for  funeral  expenses.  But  those  cases,  when  examined,  will 
be  found  all  to  turn  upon  an  implied  acquiescence.  Here 
that  ground  fails;  for  there  can  be  no  acquiescence  where 
there  is  no  power  of  intervention  or  repudiation.  The 
corporation  cannot  prevent  the  town-clerk  from  doing 
these  acts,  nor  put  forward  another  to  do  them  in  his 
stead.  But  it  is  said  similar  charges  have  been  previously 
made  by  the  plaintiff,  and  paid  by  the  then  existing  cor- 
poration. No  argument  can  be  drawn  from  that : — they 
are  not  therefore  legal.  The  very  object  of  the  98rd  sec- 
tion of  the  Municipal  Corporations  Act  was,  that  the  cor- 
porate expenses  should  all  be  minutely  examined,  and 
none  paid  but  such  as  are  strictly  legal.    It  is  not  because 

sb2 
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Exch.  of  Pleat,  the  former  corporation  have  chosen  to  treat  that  as  a  legd 
and  valid  consideration  which  is  none  at  all^  that  they  can 
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Jones        make  such  a  contract  binding  upon  their  successors. 


r. 


Mayor  op  The  case  of  the  duties  performed  under  the  Municipal 
Corporations  Act  stands  on  a  footing  somewhat  different 
from  the  rest  of  the  plaintiff's  claim^  because  the  92nd 
section  of  that  act  does  undoubtedly  refer  to  payments  in 
respect  of  such  matters.  But  the  expenses  therein  men- 
tioned mean  only  disbursements.  There  are  no  words  to 
shew  that  there  shall  be  any  compensation  to  the  town* 
clerk  for  his  trouble  or  loss  of  time.  If  a  town-clerk  is 
to  be  allowed  any  thing  beyond  his  actual  expenses^  why 
should  not  overseers  also? 

But  even  assuming  that  the  town-clerk  has  a  claim  for 
remuneration^  it  does  not  follow  that  the  corporation  are 
his  debtors.  His  proper  remedy  is  by  mandamus  to  them 
to  pay  him  out  of  the  borough  fund ;  or  at  all  events^  he 
ought  to  sue  by  a  special  form  of  declaration^  averring  that 
they  have  money  in  hand  wherewith  to  pay  him,  as  was 
done  in  Garden  v.  The  General  Cemetery  Company  (a).  A 
clerk  of  the  peace  would  clearly  be  put  to  a  mandamus  for 
his  fees ;  he  could  not  sue  the  county  in  an  action  of  debt. 

Evans,  in  reply. — ^Tbe  arguments  urged  for  the  defend* 
ants  apply  to  an  entirely  different  case  from  the  present. 
They  are  founded  upon  an  assumption  that  the  plaintiff 
relies  upon  the  statutes,  instead  of  upon  a  contract  to  be 
implied  from  the  previous  dealings  between  the  parties. 
The  statutes  do  not  interfere  with  the  mutual  relations  of 
corporations  and  their  officers.  The  directions  to  the 
town-clerk  in  the  Reform  Act  and  in  the  Municipal  Cor- 
porations Act  are  directions  to  him  as  the  servant  of  the 
corporation,  by  whom  he  was  paid  for  his  services,  and 
known  to  be  so :  and  though  they  contain  no  direct  pro- 

(a)  5  Bing.  N.  C.  5  ;  7  Scott,  97. 
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vision  for  remuneration  to  him^  that  does  not  affect  or  in-  ^c**-  rf  P^^u* 
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validate  his  contracts  with  the  corporation.  The  question 
comes  to  this,  therefore^  what  was  the  implied  contract  Jonbs 
between  these  parties  ?  But  with  regard  to  the  Municipal  Mayor  op 
Corporations  Act,  it  clearly  intended  that  such  services 
were  to  be  paid  for ;  and  how,  but  by  the  same  means  as 
before,  viz.  either  by  a  salary  or  by  fees  ?  Nor  was  it 
necessary  to  declare  specially,  unless  the  contract  for  pay- 
ment were  contingent  on  the  defendants*  having  funds  in 
hand,  which  it  is  not. 

Lord  Abinoer,  C.  B.— I  understand  the  plaintiff's 
claim  to  be  confined  to  business  done  in  pursuance  of  the 
directions  of  the  Reform  Act,  and  of  the  Municipal  Cor- 
porations Act.  In  the  former  case,  the  business  is  direct- 
ed to  be  done  by  the  town-clerk,  and  he,  and  he  alone,  is 
boimd  to  do  it ;  but  there  is  no  provision  that  it  shall  be 
paid  for  at  all ;  still  less  does  the  act  create  any  contract 
between  the  town-clerk  and  the  corporation,  that  it  shall 
be  paid  for  by  them.  There  is,  therefore,  as  to  this  part 
of  the  claim,  no  contract  by  virtue  of  the  statute.  I  agree, 
that  if  the  former  payments  to  the  plaintiff  stood  alone 
and  unexplained,  they  would  be  evidence  against  the  de- 
fendants; but  when  we  see  that  this  business  was  done 
under  an  act  of  Parliament  which  compels  the  plaintiff  to 
do  it,  we  must  infer,  that  if  any  such  payments  were  made 
to  him  on  former  occasions,  they  were  made  by  mistake. 
This,  therefore,  is  a  claim,  not  under  any  contract,  but 
for  services  which  the  plaintiff  was  compelled  by  law  to  do, 
and  to  do  without  payment.  With  regard  to  the  other 
branch  of  the  plaintiff's  demand,  for  duties  performed 
under  the  Municipal  Corporations  Act,  his  remedy,  if  any, 
is  founded  upon  the  clauses  of  that  act  which  have  been 
referred  to,  and  not  upon  any  contract.  They  are  to  be 
paid  for,  if  at  all,  out  of  a  particular  fund — ^negativing 
thereby  the  idea  that  the  corporation  are  to  pay  as  con- 
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r. 
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tracton.  The  act  directs  him  to  do  them^  and  does  not 
direct  that  he  shall  be  paid^  except  for  his  expenses^  and 
that  out  of  the  borough  fund.  He  is  not^  therefore^  en- 
titled to  call  upon  the  corporation  by  way  of  contract. 
More  onerous  duties  than  these  are  imposed  by  the  Re- 
form Act,  without  payment,  upon  overseers — ^a  class  of 
persons  whom  it  is  much  more  hard  to  subject  to  the  per- 
formance of  them  than  town-clerks. 


GuBNEY,  B.,  concurred. 

BoLrE,  B. — I  am  of  the  same  opinion.  Whether  there 
be  any  remedy  of  any  kind,  as  regards  the  Municipal  C!or- 
porations  Act,  I  do  not  give  any  opinion. 

Judgment  for  the  defendants. 


Pitt,  Public  Officer,  &c.,  v.  Chaffelow. 
June  7.  A 

Assumpsit  by  ASSUMPSIT  by  the  plaintiff,  as  one  of  the  public 
acceptor  onl"'*  officers  of  a  banking  copartnership,  on  a  bill  of  exchange 

bill  of  exchange 

drawn  by  B.  Plea,  that  before  the  making  of  the  bill,  to  wit,  on  &c.,  a  commission  of  bank- 
ruptcy, under  the  Great  Seal  of  Great  Britain,  was  duly  awarded  against  B.  &  C,  then  being 
traders  and  copartners,  under  which  they  were  duly  declared  and  adjudged  bankrupts ;  that 
B.  obtained  his  certificate  under  that  commission,  and  was  thereby  discharged  according  to  the 
laws  concerning  bankrupts ;  that  afterwards,  and  before  the  making  of  the  bill  of  exchange, 
to  wit,  on  &c.,  B.,  being  a  trader  subject  to  the  bankrupt  laws,  and  indebted  to  O.  in  jf  100, 
became  and  was  a  bankrupt,  and  afterwards,  to  wit,  on  &c.,  a  certain  other  commission  of 
bankruptcy  was  duly  awarded  against  him  on  the  petition  of  C,  under  which  be  was  duly 
adjudged  and  declared  to  be  a  bankrupt,  and  O.  was  duly  chosen  and  appointed  and  became 
assignee  of  his  estate  and  eifecu  as  such  bankrupt ;  that  afterwards,  to  wit,  on  &c.,  B.  duly 
obtained  his  certificate  under  the  last- mentioned  commission;  and  that  B.'s  estate  did  not  then 
or  at  any  other  time  produce,  after  all  charges,  sufficient  to  pay  the  several  creditors  who  bad 
proved  their  debts  under  the  last- mentioned  commission  16f.  in  the  pound ;  that  by  reason  of 
the  premises,  the  bill  of  exchange  in  the  declaration  mentioned,  after  the  acceptance  and  de- 
livery thereof  by  the  defendant  to  B.,  and  before  the  indorsement  thereof  by  B.,  became  and 
was  the  property  of  O.,  as  such  assignee,  and  B.  indorsed  the  bill  without  having  any  right, 
title,  or  authority  so  to  do,  and  the  plaintiff  was  not  nor  is  the  legal  bolder  thereof. 

Held,  on  special  demurrer,  that  this  plea  was  bad,  on  two  grounds ;  first,  that  the  defend- 
ant was  estopped,  by  his  acceptance  of  the  bill  payable  to  B/s  order,  from  saying  that  B.  was 
incapable  of  transferring  the  bill  by  indorsement ;  and  secondly,  that  the  plea  ought,  even  if 
the  defendant  could  set  up  such  a  defence,  to  have  set  forth  fully  all  the  proceedings  in  the 
bankruptcy. 
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for  i6500,  drawn  by  G.  F.  Baker  on  the  defendant,  by  the  Exeh,  rfPUat^ 
name  and  description  of  the  "  Talacre  Coal  and  Iron  Com-    ^   ^     ^ 
pany/'  payable  to  the  order  of  Baker  three  months  after        p^tt 
date,  accepted  by  the  defendant,  and  indorsed  by  Baker  to   Chappelov. 
one  J.  H.  Howard,  and  by  him  to  the  said  copartnership. 

Plea,  that  before  the  making  of  the  said  bill  of  exchange 
in  the  declaration  mentioned,  to  wit,  on  the  18th  day  of 
April,  A.  n.  1826,  a  certain  commission  of  bankruptcy, 
under  the  Great  Seal  of  Great  Britain,  was  duly  awarded 
and  issued  against  the  said  G.  F.  Baker  and  G.  E.  Fear- 
son,  then  being  traders  and  copartners,  and  subject  to  the 
laws  then  in  force  concerning  bankrupts,  under  which  said 
commission  the  said  G.  F.  Baker  and  G.  E.  Pearson  were 
duly  declared  and  adjudged  bankrupts ;  and  afterwards,  to 
wit,  on  the  1st  of  June,  in  the  year  aforesaid,  the  said 
G.  F.  Baker  obtained  his  certificate  of  conformity  under 
the  said  commission,  and  was  thereby  discharged,  accord- 
ing to  the  form  and  effect  of  the  laws  then  in  force  concern- 
ing bankrupts;  and  the  defendant  says,  that  afterwards, 
and  before  the  making  of  the  said  bill  of  exchange  in  the 
declaration  mentioned,  to  wit,  on  the  4th  day  of  October, 
A.  n.  1831,  the  said  G.  F.  Baker,  being  a  trader  subject  to 
the  laws  then  in  force  concerning  bankrupts,  and  indebted 
to  one  G.  B.  Orchard  in  the  sum  of  iSlOO,  became  and 
was  a  bankrupt ;  and  thereupon  afterwards,  to  wit,  on  the 
6th  of  October  in  the  year  last  aforesaid,  a  certain  other 
commission  of  bankruptcy  was  duly  awarded  and  issued 
against  the  said  G.  F.  Baker,  on  the  petition  of  the  said 
G.  B.  Orchard,  under  which  said  last-mentioned  comims- 
sion  he  the  said  G.  F.  Baker  was  duly  adjudged  and  de- 
clared to  be  a  bankrupt,  and  the  said  G.  B.  Orchard  was 
duly  chosen  and  appointed,  and  then  became  assignee  of  the 
estate  and  effects  of  the  said  G.  F.  Baker,  as  such  bank- 
rupt as  last  aforesaid;  and  afterwards,  to  wit,  on  the  1st 
day  of  December  in  the  year  last  aforesaid,  the  said  G.  F. 
Baker  duly  obtained  his  certificate  of  conformity  under 
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Exch.  of  Pleat,  the  Said  last-mentioned  commission,  according  to  the  sta*- 
tute  in  that  behalf  made  and  provided ;  and  the  defendant 
says^  that  the  estate  of  the  said  G.  F.  Baker  did  not,  at 
the  time  of  obtaining  the  said  last- mentioned  certificate^ 
or  at  any  other  time^  produce  (after  all  charges)  sufficient 
to  pay  the  several  creditors  who  had  proved  their  debts 
under  the  said  last-mentioned  commission^  15«.  in  the 
pound  upon  the  amount  of  the  said  debts  respectively; 
and  that^  by  reason  of  the  premises^  the  said  bill  of  ex- 
change in  the  said  declaration  mentioned^  after  the  ac- 
ceptance and  delivery  thereof  by  the  defendant  to  the 
said  G.  F.  Baker,  and  before  the  indorsement  thereof  by 
the  said  G.  F.  Baker,  became  and  was  the  property  of  the 
said  G.  B.  Orchard,  as  such  assignee  as  last  aforesaid,  and 
the  said  G.  F.  Baker  indorsed  the  said  bill  to  the  said 
J.  H.  Howard  as  in  the  said  declaration  mentioned,  with- 
out having  any  right,  title,  or  authority  to  indorse  the 
same,  and  the  said  copartnership  were  not  nor  are  the 
legal  holders  thereof— Verification. 

Special  demurrer,  assigning  for  causes,  that  in  the  said 
plea  no  debt  is  stated  on  which  the  first-mentioned*  com- 
mission could  legally  have  issued ;  that  it  does  not  appear 
by  the  said  plea,  that  either  of  the  said  commissions  was 
issued  on  the  petition  of  any  person  to  whom  the  said  G.  F, 
Baker  was  indebted,  so  that  a  commission  of  bankruptcy 
could  issue;  that  no  act  of  bankruptcy  is  stated  whereon  to 
ground  either  of  the  said  commissions;  that  it  is  not  in  the 
said  plea  stated  that  the  said  G.  F.  Baker  ever  was  twice, 
or  once,  a  bankrupt ;  that  the  contents,  dates,  or  purports 
of  the  said  commissions,  or  the  persons  to  whom  they  were 
respectively  issued  or  directed,  are  not  stated;  that  it  is  not 
in  the  said  plea  stated  by  whom,  or  under  what  authority, 
or  when,  the  said  G.  F.  Baker  was  ever  adjudged  to  be  a 
bankrupt;  that  the  said  commissions  do  not  appear  by 
the  said  plea  to  have  issued  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland;  that  the 
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said  plea  does  not  state  the  said  O.  F.  Baker's  conformity,  Exek.  of  Phas^ 


on  occasion  of  the  said  bankraptcies,  to  the  statutes  then 
in  force  concerning  bankrupts;  that  the  said  plea  does 
not  state  with  sufficient  certainty  the  certificates  of  con- 
formity obtained  by  the  said  O.  F.  Baker;  that  no  allow- 
ance or  confirmation  thereof  is  in  the  said  plea  stated; 
that  it  does  not  by  the  said  plea  appear  that  there  were 
any  creditors  who  had  proved  their  debts  under  the  second 
commission,  or  that  they  had  not  been  paid  15^.  in  the 
pound,  or  that  any  debts  due  by  the  said  O.  F.  Baker 
existed  at  the  time  of  the  said  indorsement  by  him ;  that 
it  does  not  by  the  said  plea  appear  that  the  said  bill  of  ex- 
change in  the  declaration  mentioned  formed  any  part  of 
the  future  estate  and  efibcts  of  the  said  G.  F.  Baker,  nor 
how  many  or  who  were  the  assignees  of  the  said  O.  F. 
Baker,  nor  where,  or  by  whom,  or  how  they  were  chosen, 
or  who  they  were  at  the  time  of  the  said  indorsement  by 
the  said  6.  F.  Baker,  or  at  the  commencement  of  this 
suit;  that  the  allegation  in  the  said  plea  contained,  that 
the  said  copartnership  were  not  nor  are  the  legal  holders 
of  the  said  bill  of  exchange,  is  too  general  and  uncertain; 
that  the  said  plea  alleges  no  notice  of  the  facts  therein 
contained  to  the  plaintiff,  or  to  the  said  copartnership,  or 
to  the  said  J.  H.  Howard ;  that  the  said  plea  contains  no 
allegation  of  the  absence  of  consideration  between  any  of 
the  parties  to  the  said  bill  of  exchange;  that  it  is  not 
competent  for  the  defendant  to  avail  himself  of  the  mat- 
ters contained  in  the  said  plea;  and  that  the  plea  is,  in 
other  respects,  too  general,  informal,  and  defective. 
Joinder  in  demurrer. 

Byles,  in  support  of  the  demurrer. — In  the  first  place,  it 
is  not  competent  to  the  defendant  to  set  up  the  defence 
which  this  plea  purports  to  make.  Having  accepted  the 
bill,  and  made  it  payable  to  the  order  of  Baker,  he  is  pre- 
cluded from  denying  in  this  manner  Baker's  authority  to 
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Sxeh,  0/  Pka$,  put  it  into  circulation  by  indorsing  it.    That  was  decided 
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in  Drayton  v.  Dale  (a),  where  it  was  held  that  the  maker  of 
a  promissory  note^  who  had  made  it  payable  to  A.  B.  or 
his  order^  was  estopped  from  saying  that  A.  B.  had  be* 
come  bankrupt^  whereby  the  title  to  indorse  the  note 
vested  in  his  assignees^  and  thereby  the  indorsement  by 
A.  B.  was  void.  The  ground  of  the  judgment  in  that 
case  equally  applies  to  the  present.  Bayley,  J.,  said — 
''  The  defendant^  by  making  such  note^  intimates  to  all 
persons  that  he  considers  A.  B.  capable  of  making  an 
order  sufficient  to  transfer  the  property  in  the  note.  The 
defence  set  up  is^  that  although  he  has  issued  a  security  to 
the  worlds  importing  on  the  face  of  it  that  A.  B.  was  capable 
of  making  such  an  order,  yet  that  in  fact  he  was  incapable. 
Now  this  is  a  fraud  upon  the  public ;  it  is  a  general  prin- 
ciple, applicable  to  all  negotiable  securities,  that  a  person 
shall  not  dispute  the  power  of  another  to  indorse  such  in- 
strument, when  he  asserts  by  the  instrument  which  he 
issues  to  the  world,  that  the  other  has  such  power.''  The 
case  of  Taylor  v.  Croker  (ft),  there  referred  to,  is  also  ex- 
pressly in  point.  There  a  bill  was  drawn  by  two  infants 
upon  and  accepted  by  the  defendant,  payable  to  their 
order;  and  Lord  Elknborough  held,  that  inasmuch  as  the 
defendants  had  by  the  act  of  acceptance  admitted  that  the 
infants  were  competent  to  indorse,  he  should  not  be  per- 
mitted afterwards  to  say  that  they  were  incompetent. 
Jones  v.  Darch  {c)  is  an  authority  to  the  same  efTect.  So 
also,  the  acceptor  of  a  bill,  the  drawing  of  which  was  a 
forgery  with  his  knowledge,  cannot  set  up  the  forgery  as 
a  defence :  Bass  v.  Clive  (rf).  In  Holy  v.  Lane  («),  Lord 
Hardwicke  held,  that  although  a  note  given  by  a  wife  to 
her  husband  is  void,  yet  if  it  is  indorsed  over  by  the  hus- 
band, as  between  him  and  the  indorsee  it  is  good.    There 

(a)  2  B.  &  Cr.  293 ;  3  D.  &  R.  534.      {h)  4  Esp.  187.     (c)  4  Price,  300. 
(<0  4  M.  &  Sel.  13.  (e)  2  Atk.  182. 
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is  a  case  of  Barhw  y.  Bishop  {a),  which  may  appear  to  be  Exck.  0/  Pktu, 
inconsiatent  with  these  authorities,  but  when  examined,  it  '  ^ 

is  clearly  distinguishable.  There  a  note  was  given  to  a  p^tt 
married  woman,  the  maker  knowing  her  to  be  such,  with  Chapfclow. 
intent  that  she  should  indorse  it  to  the  plaintifiF  in  payment 
of  a  debt  which  she  had  contracted  with  him  in  the  course 
of  a  trade  carried  on  by  her  in  her  own  name,  with  her 
husband's  consent ;  and  it  was  held  that  the  property  in 
the  note  vested  in  the  husband  by  the  delivery  to  the  wife, 
and  that  no  interest,  therefore,  passed  to  her  indorsee. 
But  there,  in  the  first  place,  it  did  not  appear  that  it  was 
an  action  by  an  innocent  indorsee;  secondly,  the  intention 
in  giving  the  note  was  that  she  should  sue  in  her  own 
name;  and  lastly,  the  point  of  estoppel  was  never  ad- 
verted to. 

There  are  also  other  formal  grounds  of  objection  to  the 
plea.  First,  it  does  not  state  that  the  bill  in  question  was 
part  of  the  bankrupt's  estate,  or  that  he  had  any  beneficial 
interest  in  it.  He  might  be  a  mere  trustee  of  the  bill. 
The  defendant,  therefore,  has  not  brought  himself  within 
the  terms  of  the  act  of  Parliament,  (6  Geo.  4,  c.  16,  s.  127), 
even  if  it  is  applicable.  Secondly,  the  bankruptcy  is  not 
properly  pleaded.  The  Bankrupt  Act  gives  a  general 
plea  of  the  bankruptcy  of  a  defendant ;  but  in  other  cases 
the  pleading  ought  to  set  forth  all  the  facts  which  consti- 
tute the  bankruptcy — the  trading,  the  act  of  bankruptcy, 
the  petitioning  creditor's  debt,  the  commission,  and  the 
adjudication.  TuUy  r.  Sparks  {b).  Thirdly,  the  assign- 
ment to  the  assignee  ought  to  have  been  stated,  so  as  to 
shew  the  mode  in  which  he  acquired  the  right  to  the  bill. 
Fourthly,  it  is  perfectly  consistent  with  the  allegations  of 
the  plea,  that  15s.  in  the  pound  may  have  been  paid  under 
the  second  commission,  before  the  indorsement  of  the  bill 
by  Baker.  Neither  does  it  shew  that  the  debts  to  the 
creditors  under  that  commission  are  still  subsisting. 

(a)  1  East,  432.  (b)  2  Ld.  Raym.  1546,  1570. 
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£xch.ofpUas»       Butt,  contr^. — ^This  plea  is  pleaded  under  the  127tli 


1841. 


section  of  the  Bankrupt  Act,  6  Oeo.  4,  c.  16,  which  en- 
acts expressly,  that  if  any  person  shall  become  bankrupt 
a  second  time,  and  obtain  his  certificate,  unless  his  estate 
shall  produce,  after  all  charges,  sufficient  to  pay  every 
creditor  under  the  second  commission  15«.  in  the  pound, 
his  future  estate  and  effects  shall  vest  in  the  assignees 
under  the  second  commission,  who  shall  be  entitled  to 
seize  the  same  in  like  manner  as  they  might  have  seized 
property  of  which  the  bankrupt  was  possessed  at  the  issuing 
of  the  commission.  The  words  of  this  clause  are  essen- 
tially different  from  those  of  the  former  Bankrupt  Act, 
5  Geo.  2,  c.  30,  s.  9,  which  only  said  that  under  such  cir- 
cumstances the  future  effects  of  the  bankrupt  should  be 
liable  to  the  creditors.  Under  those  words,  the  assignees 
had  merely  a  right  of  claim,  and  unless  they  exercised  it, 
the  bankrupt  might  sue  as  a  plaintiff,  or  indorse  a  bill : 
but  under  the  present  statute,  the  future  effects,  in  the 
case  provided  for,  absolutely  vest  in  the  assignees.  The 
right  to  indorse  this  bill,  therefore,  had  absolutely  passed 
out  of  Baker,  the  bankrupt,  and  his  indorsement  gave  no 
title.  The  case  of  Drayton  v.  Dale  was  that  of  a  bankrupt 
under  k  first  commission,  where  he  is  in  the  same  situation 
as  a  bankrupt  under  the  second  commission  before  the  last 
statute,  and  may  acquire  property,  or  pass  a  title  to  a  nego- 
tiable instrument,  subject  to  the  right  of  interference  of  the 
assignees.  No  doctrine  of  estoppel  applies  to  such  a  case 
as  this.  If  the  bill  had  been  in  existence  at  the  time  when 
the  second  commission  issued.  Baker  could  not  afterwards 
have  indorsed  it,  having  then  no  property  in  it,  and  the 
assignee  might  have  recovered  it  in  trover :  Young  v.  Bish- 
worth  (a).  The  principle  of  the  case  of  Barlow  v.  Bishop 
is  applicable  here.  In  Thomasm  v.  Frere  (4),  it  was  held 
that  the  indorsement  of  a  bill  by  two  partners  in  a  firm, 

(fl)  8  Ad.  &  Ell.  470j  3  Nev.  &  P.  585.  (ft)  10  East,  418. 
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after  acta  of  bankruptcy  committed  by  them^  to  a  creditor  Exck.  of  PUat, 

of  the  firm  in  part  satisfaction  of  his  debt,  passed  no  in-    ^   ^^'  ^ 

terest,  inasmuch  as  they  had  by  relation  ceased  at  the  time         P^^'r 

of  such  indorsement  to  have  any  control  over  the  joint    Chappelow, 

stock  as  partners,  and  therefore  could  not  bind  the  pro^ 

perty  either  of  their  assignees  or  of  their  solvent  partner. 

The  doctrine  of  estoppel  would  equally  have  applied  there 

as  here.    As  soon  as  this  bill  was  accepted  and  delivered 

to  the  bankrupt^  it  became  the  property  of  his  assignee, 

and  he  only  could  indorse  it.     [Lord  Abinger,  C.  B. — 

How  does  the  plea  shew  that  it  was  the  property  of 

Baker  ?]     When  one  party  draws  a  bill  on  another,  it  is 

prim&  facie  taken  to  be  drawn  on  his  own  account,  and 

their  legal  relation  must  be  taken  from  the  bill.    But  even 

if  the  bankrupt  was  a  trustee  of  the  bill  in  equity,  he 

would  be  entitled  to  sue  upon  it  at  law.     There  is  nothing 

to  shew  that  it  did  not  pass  to  his  assignee.     All  the  steps 

are  pointed  out  which  are  sufficient  to  vest  the  property 

in  him.    And  if  it  did  so  absolutely  vest,  it  makes  no 

difference  that  the  indorsee  took  it  without  notice.     In 

Barlow  v.  Bishop,  there  was  nothing  on  the  face  of  the  bill 

to  shew  that  it  was  indorsed  by  a  married  woman,  or  that 

it  was  not  taken  bona  fide.     If  Baker  had  ever  had  a  title 

to  indorse,  which  something  afterwards  occurred  to  defeat, 

then  it  might  be  necessary  to  aver  notice :  but  here  there 

was  ab  origine  no  title  to  indorse. ' 

.    Secondly,  the  plea  is  sufficient  in  form,  inasmuch  as  it 

follows  the  words  of  the  act  of  Parliament;  and  it  is  for 

the  other  side  to  shew  any  matter  which  prevents  its 

operation.    The  case  of  Tally  v.  Sparks  applies  only  where 

the  bankruptcy  is  technically  to  be  insisted  on  as  a  de« 

fence.    Here  the  statute  makes  it  sufficient  that  the  party 

shall  have  been  a  second  time  bankrupt,  and  obtained  his 

certificate.     [Lord  Abinger,  C.  B. — Unless  where  the  act 

gives  a  short  form  of  plea,  the  plea  must  set  forth  all  the 

facts  necessary  to  constitute  the  bankruptcy.    The  certi* 
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Bxeh.  of  Pleat,  ficate  is  no  proof  of  the  bankraptcy  as  against  third  per- 
.    ^  '  .    sons.]     Would  it  have  been  a  good  replication^  that  there 
Pitt         was  no  sufficient  act  of  bankruptcy?  [Lord  Abinger,C.B. — 
Chapf&low.    Yes;  because  that  would  render  the  whole  proceedings 
void.    Where  a  party  sets  up  the  jus  tertii  to  defeat  liis 
own  contract,  law  and  justice  equally  require  that  he 
should  set  forth  all  the  fiEu^ts.]     With  regard  to  the  objec- 
tion that  there  is  no  statement  of  the  assignment^  that  is 
not  made  a  ground  of  demurrer. 

Lord  Abinoer,  C.  B. — I  think,  according  to  the  pre- 
cedents, the  plea  clearly  ought  to  set  forth  all  the  proceed- 
ings, except  where  the  statute  gives  a  short  form  of  plea. 
Before  such  a  provision  existed,  it  was  necessary  to  do  so 
in  all  cases.  Here  the  defendant  sets  up  the  jus  tertii, 
not  a  defence  which  would  have  been  open  to  the  bankrupt 
himself;  he  ought  therefore  to  set  forth  all  the  circum- 
stances of  the  bankruptcy.  But  I  think  also  that  Mr. 
Butt  has  not  given  any  sufficient  answer  to  the  authorities 
cited  by  Mr.  Byles  upon  the  first  point,  in  which,  as  it 
seems  to  me,  there  is  great  good  sense.  If  the  law  were 
otherwise,  what  a  convenience  it  would  afford  for  parties, 
who  were  desirous  to  raise  money  upon  bills  on  which 
they  never  meant  to  be  liable,  to  get  them  drawn  and  in- 
dorsed by  an  ancertificated  bankrupt,  or  one  who  had  not 
paid  15».  in  the  pound  under  a  second  commission.  I  think 
the  defendant  is  estopped  from  setting  up  such  a  defence. 
In  Barlow  v.  Bishop,  the  plaintiff  must  be  taken  to  have 
known  the  fact  of  the  husband's  property  in  the  bill,  and 
he,  therefore,  could  not  take  an  assignment  of  it  from  the 
wife.  Upon  the  other  point,  however,  I  am  clearly  of 
opinion,  that  the  defendant  ought  to  have  stated  on  the 
face  of  the  plea  all  the  facts  shewing  a  valid  bankruptcy. 
It  is  quite  consistent  with  the  plea  as  it  stands,  that  the 
second  commission  was  a  fraudulent  one,  and  all  the  credi- 
tors under  it  fraudulent  creditors.    The  law  now  protects 
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all  persons  dealing  with  bankrupts  without  knowledge  of  Sxek,  of  piea$, 
the  act  of  bankruptcy.  What  a  singular  contrast  to  that 
state  of  the  law  would  it  be  if  this  plea  were  allowed;  that 
is^  that  a  party,  nine  years  after  his  bankruptcy  and  certifi- 
cate, could  not  indorse  a  bill  of  exchange,  so  as  to  give  a 
title  to  an  innocent  party  dealing  with  him  against  the 
acceptor.  I  think  that  the  defendant,  who  has  undertaken 
to  shew  the  invalidity  of  the  plaintiff's  title  by  reason  of 
a  better  title  in  the  assignee  of  his  indorser,  has  not  done 
so  with  the  requisite  degree  of  clearness,  and  therefore 
that  the  judgment  must  be  for  the  plaintiff. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


King  r.  Bowen  and  Another.  June  4. 

ixSSUMPSIT.    The  declaration  stated,  that  heretofore,  Declaration  in 
to  wit,  on  &c.,  a  certain  action  had  been  commenced  in  '"A^at  anac- 


this  Court  by  the  plaintiff  against  one  T.  S.  Cave  for  the 


tion  had  been 
commenced  by 

recovery  of  the  sum  of  210/.  12*.  7rf.,  alleged  to  be  due  the  plaintiff 

against  T.  C. 

for  the  recovery 
of  2102. 12«.  7i.,  aHeged  to  be  due  from  T.  C.  to  the  plaintiff  on  an  account  deliTered  to  him 
by  the  plaintiff:  and  thereupon,  in  consideration  that  the  plaintiff  had  consented  to  stay  all 
proceedings  in  the  said  action,  on  security  being  given  to  him  for  the  payment  of  such  sum  as 
might  be  found  due  from  T.  C.  to  the  plaintiff  on  the  said  account,  the  plaintiff  and  T.  C. 
having  agreed  that  such  account  should  be  submitted  to  arbitration,  the  defendants  agreed  to 
pay  the  plaintiff  such  part  of  the  said  sum  of  210^  12«.  7d,  as  upon  such  arbitration  should  be 
found  due  from  T.  C.  to  the  plaintiff.  The  declaration  then  alleged,  that  the  action  was  sub- 
mitted to  the  arbitration  of  two  persons  named,  who  accordingly  certified  that  there  was  due 
from  T.  C.  to  the  plaintiff  the  sum  of  jfliZO  ;  and  that  the  costs  amounted  to  a  further  sum  of 
;^3;  but  that  neither  T.  C,  nor  the  defendants,  paid  the  same  or  any  part  thereoC 

The  plea  set  out  the  certificate  of  the  arbitrators,  in  these  terms: — *'  In  pursuance  of  the 
within  order,  we  make  and  publish  our  certificate,  that  there  is  now  due  from  T.  C.  to  the 
plaintiff,  W.  K.,  the  sum  of  if  120,  which  we  order  to  be  paid  by  the  securities  [the  defend- 
ants] on  the  dates  hereunder  specified ;"  with  a  special  traverse  that  the  arbitrators  made 
their  certificate  of  and  concerning  the  said  matter  in  reference  so  submitted  to  them  as  afore- 
said, modo  et  form&. 

Held,  that  the  allegation  in  the  declaration,  that  the  subject-matter  of  the  reference  was  the 
particular  action  against  T.  C,  was  not  sustained  by  the  production  of  the  certificate,  with- 
out evidence  to  shew  that  the  arbitrators  really  adjudicated  on  the  cause  only ;  and  that  this 
objection  was  available  under  the  traverse  in  the  plea. 
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Sxch.  0/  Pleat,  from  the  said  T.  S.  Cave  to  the  plaintiff  upon  an  account 
before  then  delivered  by  the  plaintiff  to  the  said  T.  S. 
Cave,  which  action  was  then  depending;  and  thereupon 
afterwards,  to  wit,  on  &c.,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendants,  had  consented  and 
agreed  to  stay  all  proceedings  in  the  said  action,  on  suffi- 
cient security  being  given  to  him  for  the  payment  of  such 
sum  of  money  as  might  be  found  to  be  due  from  the  said 
T.  S.  Cave  to  the  plaintiff  on  the  said  account,  the  plain- 
tiff and  the  said  T.  S.  Cave  having  agreed  that  such  ac- 
count should  be  submitted  to  arbitration,  they  the  defend- 
ants agreed  to  pay  to  the  plaintiff  such  part  of  the  said 
sum  of  210/.  12«.  7d.  as  upon  such  arbitration  should  be 
found  to  be  due  from  the  said  T.  S.  Cave  to  the  plaintiff. 
The  declaration  then  alleged  that,  by  a  Judge^s  order,  ther 
said  cause  was  submitted  to  the  arbitration  of  H.  B.  and 
T.  R.  H.,  so  as  they  should  make  and  publish  their  certi- 
cate  in  writing  on  or  before  &c. ;  that  they  did  make  and 
publish  their  certificate  within  the  time  limited,  and  there- 
by certified  that  there  was  due  from  the  said  T.  S.  Cave  to 
the  plaintiff  the  sum  of  £120 ;  that  the  costs  of  the  cause 
and  reference  amounted  to  the  further  sum  of  93/.  6s.  Sd.; 
but  that  the  said  T.  S.  Cave  did  not  pay  to  the  plaintiff 
either  of  the  said  sums  of  iE120  or  93/.  6s.  Sd.,  amounting 
in  the  whole  to  the  sum  of  213/.  6s.  Sd.,  or  any  part  there- 
of; nor  have  the  defendants,  or  either  of  them,  paid  the 
same  or  any  part  thereof,  &c. 

The  plea  set  out  the  certificate  of  the  arbitrators,  which 
was  in  the  following  terms : — "  In  pursuance  of  the  within 
order,  we  do  hereby  make  and  publish  our  certificate,  that 
there  is  now  due  from  the  defendant  T.  S.  Cave  to  the 
plaintiff  W.  King  the  sum  of  ^£120,  which  we  direct  and 
order  to  be  paid  by  the  securities,  Mrs.  Elizabeth  Bowen 
and  Mr.  M.  H.  Bellemois,  on  the  dates  hereunder  speci- 
fied,^^ &c.  [It  then  stated  the  days  of  payment,  and 
the  mode  in  which  the  costs  were  to  be  paid  by  the 
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parties j  and  the  plea  conduded  thus:  without  this,  that   S*ch,  of  PUat, 


the  said  H.  B.  and  T.  R.  H.  did  make  their  certificate  in 
writing  of  and  concerning  the  said  matters  in  reference 
so  submitted  to  them  as  aforesaid,  in  manner  and  form, 
&c. ;  concluding  to  the  country.     Issue  thereon. 

At  the  trial  before  Gumeyy  B.,  at  the  Middlesex  Sit- 
tings in  Easter  Term,  the  plaintiff  produced  the  order  of 
reference,  which  corresponded  with  the  statement  of  it  in 
the  declaration,  and  also  the  certificate  of  the  arbitrators, 
in  the  terms  set  out  in  the  plea ;  but  he  gave  no  evidence 
^o  shew  that  the  account  delivered  by  the  plaintiff  to  T.  S. 
Cave  was  the  only  matter  adjudicated  on  by  the  arbitra- 
tors ;  and  it  was  thereupon  objected  for  the  defendants,  that 
the  plaintiff  must  be  nonsuited,  the  sum  found  to  be 
due  by  the  arbitrators  not  being  shewn  to  be  the  sum  for 
which  the  defendants  had  agreed  to  be  bound,  viz.  the  sum 
due  on  the  account  between  T.  S.  Cave  and  the  plaintiff. 
The  learned  Judge  reserved  the  point,  and  the  plaintiff  had 
a  verdict  for  128/.  48.,  leave  being  given  to  the  defend- 
ants to  move  to  enter  a  nonsuit,  or  a  verdict  for  them. 

E.  F.  JVURams  having  obtained  a  rule  accordingly, 

WorcUworth  now  shewed  cause,  and  contended  that 
prim&  facie  the  certificate  must  be  taken  to  apply  to  the 
matter  which  was  alleged  in  the  declaration  to  be  the  sub- 
ject of  the  reference,  vis.  the  account  with  Cave ;  but  that 
at  all  events,  there  being  no  plea  of  non  assumpsit  on  the 
record,  the  defendants  were  not  at  liberty  to  raise  the 
objection. 

E.  V.  WUUams,  contra. — The  defendants  are  entitled  to 
enter  a  nonsuit.  The  plaintiff  has  declared  on  an  alleged 
liability  of  the  defendants  to  pay  such  sum  as  certain 
arbitrators  should  find  to  be  due  to  the  plaintiff,  on  the 
reference  of  a  particular  cause :  and  that  declaration  is  not 

VOL.  VIII.  T  T  M.  w. 
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Exch.  0/  PUoi,  supported  by  proof  of  a  certificate  which  is  not  confined  to 

'   ^  the  cause^  but  may  have  extended  to  other  matters.    The 

Kino  question  is  raised  upon  the  special  traverse  in  the  plea,  on 

BowxN.  which  the  plaintiff  has  joined  issue. 

Lord  Abinoeb,  C.  B. — ^I  think  the  rule  must  be  abso- 
lute for  entering  a  nonsuit.  The  declaration  states  that 
the  plaintiff  had  consented  and  agreed  to  stay  all  proceed- 
ings in  the  action  against  Cave,  on  security  being  given 
him  for  the  payment  of  such  sum  as  should  be  found  due 
by  arbitrators  upon  a  particular  account  between  the 
plaintiff  and  Cave,  which  was  to  be  submitted  to  arbitra- 
tion ;  and  it  then  ^alleges  that  the  defendants  agreed  to 
pay  the  plaintiff  such  part  of  the  account  as  should  be 
found  due  on  such  arbitration.  Then  the  plea  sets  out  the 
certificate  which  has  been  made,  and  which  is  not  confined 
to  the  particular  account,  but  appears  to  be  made  on  all 
matters  in  difference.  Upon  the  production  of  the  certifi- 
cate, there  appears  to  be  a  fatal  variance;  and  as  the 
plaintiff  has  not  shewn  by  any  extrinsic  evidence  that  the 
arbitrators  in  reality  only  took  the  particular  account  into 
consideration,  and  that  the  certificate  applies  to  that  only, 
I  think  the  defendants  were  entitled  to  succeed  upon  the 
traverse  contained  in  their  plea,  and  that  the  rule  must 
be  absolute  to  enter  a  nonsuit. 

GuRNBY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 
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Ejeeh.  of  P/0M, 
1841. 

F&A8SR,  Public  Officer^  &c.  v,  Wslch  and  Others.  jr,^^  s. 

Assumpsit  on  a  bin  of  exchange  drawn  by  the  defend-  To  an  action 
ants  upon  and  accepted  by  the  Directors  of  the  "Pentwyn  a^nstthe^" 
and  Golynos  Iron  and  Coal  Company/'  and  indorsed  by  the  ^fJ^Jh^nU!'" 
defendants  to  the  Monmouthshire  and   Glamorganshire  the  defendant 
Banking  Company^  who  sued  by  the  plaintiff,  their  regis*  after  the  in-  ' 
tered  public  officer.  ^^^^^.T 

Plea,  that,  after  the  said  bill  of  exchange  was  so  in-  ^^^^^  '^«  *=°"" 

'  '       ^  ^  °  mencement  of 

dorsed  to  the  said  Banking  Company,  and  before  the  same  the  suit,  he,  the 
became  due,  and  before  the  commencement  of  this  suit,  to  Sonwd  and"de- 
wit,  on  &c.,  the  said  Banking  Company  indorsed  and  de-  fo7^'*f„i*io  c«. 
liyered  the  said  bill  of  exchange,  (the  same  being  payable  »*«  persons, 

whose  names 

to  order  and  transferable  by  indorsement),  upon  a  good  are  to  the  de- 

and  suflScient  consideration,  to  persons,  to  wit,  certain  known,  and  the 

customers  of  the  said  Banking  Company,  whose  names  are  J^c^'JlJ*  an?*** 

to  the  defendants  unknown,  and  the  defendants  then  be-  now  is  liable  to 

came  and  were  and  now  are  liable  to  pay  the  said  sum  the  said  bin 

in  the  said  bill  specified  to  the  said  persons  to  whom  the  JJiTpe^ns^^o 

said  bill  was  so  indorsed  and  delivered  as  in  this  plea  whom  the  said 

'^         bill  was  so  de- 

aforesaid,  and  who,  it  is  said,  are  about  to  take  proceed-  Uvered,  and 
ings  on  the  same  bill,  and  who,  from  the  time  of  such  in-  ume  of  such  in. 
dorsement,  until  and  at  and  after  the  time  when  the  J^^^^S^Uia"*" 
same  bill  became  due,   and  when  this  action  was  com-  after  the  time 

when  the  same 

menced,  have  been  and  are  the  holders  of  the  same  bill,  became  due. 

-*7-     ./.     ^  and  when  this 

Yentication.  action  was  com- 

Replication,  that  the  said  persons  in  the  plea  men-  "/j,"*^*^^^^^ 
tioned  were  not,  when  this  action  was  commenced,  the  the  holders 
holders  of  the  said  bill  of  exchange,  in  manner  and  form  as  pUcation,  that 
the  defendants  have  above  alleged.  {n*tht  pka™"" 

mentioned  were 
not,  when  the  action  was  commenced,  the  holders  of  the  said  bill,  modo  et  form&: — Held,  on 
special  demurrer,  that  the  replication  was  good ;  although  the  more  scientiBc  mode  of  reply- 
ing to  such  a  plea  would  have  been,  "  that,  at  the  time  of  the  commencement  of  the  suit,  the 
plaintiff  was  the  holder  of  the  bill,  without  this,  that  the  persons  mentioned  in  the  plea  were 
at  that  time  the  holders  thereof." 

Sembk,  that  the  plea  would  have  been  bad  on  special  demurrer,  as  being  an  argumentative 
denial  that  the  plaintiff  was  the  holder  of  the  bill  at  the  time  the  action  was  commenced. 

T  t2 
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Exch,  of  Pka$, 
1841. 

Frasbr 

V. 

Welch. 


Special  demurrer^  assigning  for  causes,  that  either  the 
replication  amounts  to  an  argumentative  denial  of  the  in- 
dorsement over  of  the  bill  by  the  Banking  Company,  and  is 
therefore  bad  in  not  putting  the  fact  in  issue  by  a  direct 
traverse;  or  it  admits  the  indorsement,  and  is  therefore 
bad  in  not  shewing  a  retransfer  to  the  Banking  Company 
of  the  bill  before  the  commencement  of  the  suit ;  and  the 
replication  is  bad  in  form,  for  not  distinctly  and  clearly 
shewing  whether  it  is  meant  to  operate  by  way  of  confes- 
sion and  avoidance  of  the  alleged  indorsement  by  the 
Banking  Company,  or  by  way  of  denial  thereof;  that  it  is 
perfectly  consistent  with  the  replication,  that  some  person 
other  than  the  said  Banking  Company  was,  at  the  time  of 
the  commencement  of  the  suit,  the  holder  of  the  bill  as 
indorsee  or  transferee  of  the  same,  either  from  the  plaintiff 
or  from  the  persons  in  the  plea  mentioned  as  indorsees  of 
the  plaintiff;  that  the  plaintiff  ought  either  to  have  tra- 
versed the  indorsement  over  of  the  bill  by  the  said  Bank- 
ing Company,  or,  admitting  the  same,  to  have  shewn  a 
transfer  to  the  Banking  Company  before  the  commence- 
ment of  the  action. 

Joinder  in  demurrer. 


W.  H.  Wdison^  in  support  of  the  demurrer. — The  repli- 
cation is  insufficient,  as  it  raises  an  immaterial  issue.  The 
question  which  it  involves  is,  whether  the  persons  men- 
tioned in  the  plea  were  or  were  not  known  to  the  defend- 
ants; and  if  it  should  turn  out  at  the  trial  that  the 
holders  of  the  bill  were  persons  known  to  the  defendants, 
the  plaintiffs  would  succeed,  although  they  might  be  per- 
sons who  had  no  right  to  sue  upon  the  bill.  In  Basan  v. 
Arnold  (a),  which  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded, 
that,  after  the  indorsement  and  before  the  commencement 


(fl)  6  M.  &  W.  559. 
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of  the  suitj  the  plaintiff  indorsed  and  delivered  the  bill  to  Bxeh,  of  pum, 
a  person^  whose  name  is  to  the  defendant  unknown,  and  ^      ^ 

the  defendant  then  became  and  still  is  liable  to  pay  the  Fraser 
amonnt  to  the  said  person  to  whom  it  was  so  indorsed,  Welch. 
and  who,  from  the  time  of  that  indorsement  hitherto,  has 
been  and  is  the  holder  thereof;  to  which  the  plaintiff  re- 
plied, that,  at  the  time  of  the  commencement  of  the  suit, 
the  plaintiff  was  and  still  %$  the  holder  of  the  said  bill; 
without  this,  that  any  other  person  is  the  holder  thereof, 
in  manner  and  form  as  in  that  plea  alleged ;  and  it  was 
held  that  the  replication  was  bad,  as  the  traverse  was  too 
large,  and  put  in  issue  the  plaintiff's  being  the  holder  of 
the  bill,  not  only  at  the  time  of  the  commencement  of  the 
suit,  but  also  at  the  time  of  the  plea  pleaded,  which  was 
immaterial.  The  only  material  question  here  is,  whether 
the  plaintiff  was  the  holder  of  the  bill  at  the  time  of  the 
action  brought,  which  is  not  raised  by  this  replication.  It 
is  perfectly  consistent  with  the  issue  here  raised  that  the 
bill  is  outstanding. 

Erie,  contra. — ^This  plea  is  framed  for  the  purpose  of 
rendering  every  replication  that  can  be  pleaded  to  it  bad 
on  demurrer.  The  declaration  is  founded  on  this,  that  the 
Banking  Company  were  the  holders  of  the  biD  at  the  time 
of  the  commencement  of  the  action,  which  sufficiently 
shews  a  right  of  action  in  them.  Then,  in  order  to  defeat 
that  right,  the  plea  states,  that,  after  the  bill  was  indorsed 
to  the  Banking  Co2!pany,  they  indorsed  it  to  persons  to 
the  defendants  unknown,  who  were  the  holders  of  it  when 
it  became  due,  and  when  the  action  was  commenced. 
Perhaps  the  plea  is  good,  and  if  so,  this  replication  is  the 
proper  one.  The  essential  fact  in  the  plea  is,  that  the 
unknown  persons  are  the  holders  of  the  bill,  and  the  de- 
fendants having  chosen  that  question  as  the  one  by  which 
the  event  of  the  cause  is  to  be  determined,  the  plaintiff  was 
bound  either  to  admit  or  traverse  it.    [Alderson,  B. — The 
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Exek,  of  Pkas,  plaintiff  might  have  demurred  specially,  on  the  gronnd  that 
the  plea  is  only  an  argomentatiye  denial  of  the  plaintiff's 
being  the  holder  of  the  bill.  It  is  however  substantially  a 
plea  that  the  plaintiff  was  not  the  holder  of  the  bill  at  the 
time  of  the  action  brought.]  In  PhUUpg  t.  May,  which 
occurred  in  Easter  Term,  1840,  this  Court  were  of  opinion 
that  this  form  of  replication  was  good  (a).  \^Alder$on,  B. — 
Suppose  the  jury  should  find  that  the  bill  was  not  out- 
standing in  the  hands  of  persons  unknown  to  the  defend* 
dant8,  but  that  it  was  outstanding  in  the  hands  of  a  third 
person  who  was  known,  which  way  ought  the  verdict  in 
that  case  to  be  entered?]  It  must  be  entered  for  the 
plaintiff.  K  the  plea  had  alleged  that  the  bill  was  in  the 
hands  of  A.,  and  it  turns  out  to  be  in  the  hands  of  B.,  the 
defendant  must  suffer  the  consequences  of  having  rested 
his  defence  upon  an  immaterial  allegation  which  is  fiilse  in 
fact.  lAlderg&n,  B« — ^There  is  this  difficulty  in  the  case : 
the  declaration  states  the  drawing  and  accepting  of  the 

(a)  That  case  was  cited  from  the  that  a  person  anknown  to  the  de- 
Monthly  Law  Magazine,  Vol.  8,  fendant,  at  the  time  c^  the  eom- 
Notes  of  Cases,  p.  27,  and  is  there  mencement  of  the  suit,  was  the 
reported  as  follows ;  ^'  To  a  decla-  holder  of  the  bill  modo  et  forma,  aa 
ration  by  the  drawer  c^  a  bill  of  in  the  plea  alleged : — Held,  on  de- 
exchange  against  the  acceptor  murrer  to  this  replication,  thai  die 
thereof,  the  defendant  pleaded,  special  traverse  was  immaterial; 
that  the  bill  was  indorsed  by  the  that  the  proper  replication  to  such 
plaintiff,  before  the  commencement  a  plea  would  have  been,  *  that 
of  the  suit,  to  a  person  to  the  de-  the  said  person  in  the  said  plea 
fendant  unknown,  who,  at  the  time  mentioned  was  not  the  holder  of 
of  the  commencement  of  the  suit,  the  bill  at  the  time  of  the  com. 
was  the  holder  of  the  said  bfll.  Re-  mencement  of  the  suit.'  Hun^rey, 
plication,  that  the  bill  was  indorsed  for  the  plaintiff;  BayUy,  for  the 
to  one  R.  H.,  who  presented  it  to  defendant." 
the  defendant,  who  refused  to  pay  The  case  was  not  fully  aigued, 
it,  whereupon  R.  H.  then  returned  the  Court  recommending  anamend- 
it  to  the  plaintiff  as  the  drawer  ment,  which  was  acceded  to:  they 
thereof,  who  paid  it,  and  became  the  however  threw  out  a  suggestion 
holder  of  it,  and  entitled  to  the  mo^  whether  a  replication  in  the  form 
ney  specified  therein;  absque  hoc  above  stated  would  not  be  good. 
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bill>  and  the  indoinement  to  the  banking  company^  who  are  ^^  4  ^^^ 
the  hist  persons  stated  on  the  fSace  of  the  declaration  to  be  - 

the  indorsers,  and  it  is  thence  inferred  that  they  were  the  Fraskr 
holders  of  the  bill  at  the  time  of  the  action  brought ;  bat  it  Welch. 
appears  on  the  tsice  of  the  plea  that  there  is  a  subsequent 
indorsement^  which  is  not  denied  by  the  replication.  Now, 
supposing  that  issue  to  be  found  for  the  plaintiff,  how  could 
he  be  entitled  to  judgment  on  the  whole  record,  when  it 
is  admitted  by  the  pleadings^  that  a  subsequent  indorsee 
was  the  holder  of  the  bill  at  the  time  of  the  commence- 
ment of  the  suit?]  The  material  fact  upon  which  the 
defendants  have  chosen  to  rely  is,  that  the  bill  was  in- 
dorsed to  persons  unknown  to  the  defendants,  who  were 
the  holders  thereof,  and  that  being  found  against  them, 
the  whole  plea  fails.  Where  a  plea  alleges  several  facts, 
and  issue  is  taken  on  any  one  of  them,  and  it  is  found 
against  the  defendant,  the  rest  become  immaterial,  and  are 
as  if  they  were  struck  out  of  the  record.  The  material 
fact  here  is,  that  the  unknown  persons  were  the  holders  of 
the  bill;  that  is  denied  by  the  replication  in  the  only  way  in 
which  it  could  be  denied,  for  it  would  have  been  impro- 
per to  have  replied  simply  that  the  plaintiff  was  the  holder. 

fVatsan,  in  reply. — ^The  plea  in  substance  is,  that  the 
bill  was  indorsed  over  and  was  outstanding  at  the  time  of 
the  action  brought.  The  replication  should  either  have 
denied  that  fact,  or  confessed  and  admitted  the  indorse- 
ment as  alleged,  and  avoided  it  by  shewing  that  the  bill 
was  returned  to  the  plaintiff  before  action  brought.  This 
replication  involves  an  immaterial  issue,  because  it  is  con- 
sistent with  it  that  the  bill  is  outstanding  in  the  hands  of 
a  third  person.  The  plaintiff  might  have  replied  that  he 
was  the  holder,  which  would  have  been  good  without  the 
absque  hoc  that  the  person  unknown  was  not  the  holder. 
[Alderson,  B. — ^The  proper  mode  of  replying  to  this  plea 
would  have  been  by  a  special  inducement,  that  the  Bank- 
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Bxeh,  of  PUat,  ing  (Company  were  the  holders  of  the  bill  at  the  time  of 
^^  '  .  the  commencement  of  the  action^  concluding  with  a  special 
traverse  that  the  persons  unknown  were  at  that  time  the 
holders  thereof.]  Burrougha  y.  Hodgson  (a)  shews  that  a 
traverse  must  be  so  taken  as  to  raise  a  material  issue,  and 
one  which  will  be  conclusive^  whether  found  for  the  plain- 
tiff or  the  defendant.  The  true  way  of  replying  would 
have  been,  that  the  plaintiff  was  the  holder  of  the  bill, 
without  this,  that  the  persons  unknown  mentioned  in  the 
plea  were  the  holders  thereof. 

Lord  Abinosr,  C.  B.  — By  the  ingenuity  of  spedal 
pleaders,  the  Courts  are  sometimes  placed  in  a  difficulty  in 
coming  to  a  correct  conclusion  in  the  administration  of 
justice;  and  when  such  is  the  case,  we  can  only  dispose  of 
the  matter  in  the  way  which  seems  to  us  to  be  most  in  ac- 
cordance with  the  established  rules  of  pleading.  Whoever 
really  understands  the  important  objects  of  pleading,  will 
always  appreciate  it  as  a  most  valuable  mode  of  furthering 
the  administration  of  justice,  though  cases  like  the  present 
are  calculated  to  create  in  the  minds  of  persons  unac- 
quainted with  the  science  but  a  mean  opinion  of  its  value. 
In  the  present  case,  I  am  inclined  to  think  that  the  repli- 
cation is  good.  I  consider  the  declaration  as  substantially 
stating  that  the  plaintiff  was  the  holder  of  the  bill  at  the 
time  of  the  commencement  of  the  action.  It  does  so  in  this 
way :  it  alleges  the  drawing  and  acceptance  of  the  bill,  that 
it  came  to  the  hands  of  the  plaintiff  by  indorsement,  and 
that  it  was  afterwards  dishonoured :  that  is,  primA  facie, 
a  statement  that  the  plaintiff  was  the  holder  of  the  bill 
when  the  action  was  commenced,  and  that  the  promise  of 
the  defendant  was  to  pay  him  the  amount.  That  being 
the  case,  the  plaintiff  has  a  clear  title  to  recover,  imless  it 
appears  that  at  the  time  of  the  action  brought  some  other 

{a)  9  Ad.  &  E.  499 ;   1  Per.  &  D.  328. 
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person  was  the  holder.      The   bill  may  have  changed  Sgeh.  of  pum. 


hands  several  times  after  it  was  dishonoured ;  but  if  the 
plaintiff  was  the  holder  at  the  time  of  action  brought, 
that  is  enough.  Possibly  the  holder  of  the  bill  at  the  time 
it  was  dishonoured  may  have  returned  it  to  the  person 
from  whom  he  had  it,  and  so  it  may  have  come  back  to  the 
plaintiff.  Now  the  defendant  might  have  pleaded,  that,  at 
the  time  of  the  commencement  of  the  suit,  the  plaintiff  was 
not  the  holder  of  the  bill;  instead  of  which  his  plea  is,  that 
the  plaintiff  indorsed  the  bill  to  persons  unknown,  who  at 
the  commencement  of  the  action  were  the  holders  thereof. 
Now,  provided  it  appears  that  the  bill  was  indorsed  to  some 
other  person,  who  at  the  time  of  action  brought  was  the 
holder  of  it,  the  fact  of  the  name  being  unknown  is  imma- 
terial. The  material  averment  in  the  plea  then  is,  that 
the  persons  described  as  unknown  were  the  holders  of  the 
bill  at  the  time  of  action  brought.  The  plaintiff  in  his 
replication  traverses  that  single  fact,  that  the  persons  in 
the  plea  mentioned  as  customers  of  the  Banking  Company 
were  the  holders  of  the  bill  at  the  commencement  of 
the  suit.  It  was  contended  by  Mr.  Watson,  that  if  it 
appeared  at  the  trial  that  the  bill  was  in  the  hands  of 
another  person  whose  name  was  known  to  the  defend- 
ant, the  plaintiff  would  be  entitled  to  a  verdict,  though  he 
had  no  right  to  recover  on  the  bill.  I  do  not  think  that 
would  be  so,  because  the  substance  of  the  issue  is,  not 
whether  the  bill  was  in  the  hands  of  persons  unknown, 
but  whether  or  not  any  other  person  than  the  plaintiff 
was  the  holder  of  it  when  the  action  was  commenced. 
Whether  or  not  the  name  was  known  to  the  defendant  is  an 
immaterial  fact ;  and  therefore,  if  it  be  shewn  that  any  other 
person  was  the  holder  of  the  bill,  the  substance  of  the  issue 
is  proved.  I  think  Mr.  Erk^s  argument  is  correct,  that  if  a 
plaintiff  in  his  replication  selects  one  of  many  facts  in  a  plea 
for  the  purpose  of  trying  the  issue,  and  it  is  found  for  him, 
the  other  facts  must  be  considered  as  expunged  from  the  re- 


1841. 
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Ejtek.  0/  Pleat*  cord.     The  allegation  in  this  plea  is^  that  the  bill  was  in 


1841. 


the  hands  of  a  customer  of  the  plaintiff^  whose  name  was 
unknown  to  the  defendant;  and  the  plaintiflPs  reply  in  sub- 
stance is^  that  the  bill  was  not  in  the  hands  of  any  customer 
of  his.  Now  the  defendant^  having  put  his  defence  upon 
that  issue,  has  no  right  to  take  advantage  of  his  own  mode 
of  tendering  it.  This  case  is  not  similar  to  that  referred 
to,  of  an  issue  joined  as  to  whether  an  award  was  made  on 
the  particular  day  alleged,  because  there  the  time  of  making 
the  award  was  immaterial ;  but  here  the  allegation  that 
the  bill  was  in  the  hands  of  another  person  at  the  time  of 
action  brought  is  material.  If  the  plaintiff  had  replied  that 
he  was  the  holder  of  the  bill  at  the  time  of  action  brought, 
without  this,  that  the  persons  mentioned  in  the  plea  as 
unknown  to  the  defendant,  or  any  other  person,  were  at 
that  time  the  holders  thereof,  I  am  disposed  to  think  that, 
according  to  the  strict  rules  of  pleading,  the  replicatioa 
would  ha?e  been  good. 

Alderson,  B. — I  think  the  replication  is  good.  If  the 
defendant  chooses  to  state  in  his  plea  the  fact  that  there 
has  been  an  indorsement  of  the  bill  to  a  person  unknown, 
who  is  the  holder  thereof,  the  plaintiff  may  traverse  that 
fact  in  the  terms  in  which  it  is  alleged.  I  do  not  see  that 
it  can  make  any  difference  whether  the  person  was  known 
or  not ;  because  the  material  averment  is,  that  the  person 
stated  to  be  unknown  was  the  holder  of  the  bill  when  the 
action  was  brought.  If  inconvenience  results  to  the  de- 
fendants from  raising  an  issue  as  to  the  knowledge  of  the 
person  holding  the  bill,  that  is  their  own  fault.  If  the  de- 
fendants had  pleaded  that  A.  B.  was  the  holder  of  the  bill, 
and  the  plaintiff  had  denied  that  A.  B.  was  the  holder,  and 
it  had  turned  out  that  A.  B.  was  not  the  holder,  but  that 
some  one  else  was,  the  defendants  would  have  failed  alto- 
gether. The  more  scientific  mode  of  replying  would  un- 
doubtedly have  been  that  suggested  by  my  Lord  Chief 
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Baron,  namely,  by  stating,  as  matter  of  inducement,  that  *»«*•  ¥  ^^^t 

the  plaintiff,  at  the  time  of  action  brought,  was  the  holder 

of  the  bill,  and  concluding  with  a  special  traverse  that  the 

person  mentioned  in  the  plea  was  the  holder  thereof.    If 

the  replication  had  merely  alleged  that  the  plaintiff  was  the 

holder  of  the  bill,  that  would  have  been  bad,  as  being  an 

argumentative  denial  that  the  person  unknown  was  the 

holder ;  and  it  was  to  meet  a  difficulty  of  this  description, 

that  pleaders  in  former  times  adopted  the  form  of  a  special 

traverse,  in  which  they  stated  the  affirmative  matter  by 

way  of  inducement,  and  added  the  negative  in  the  words 

of  the  plea.     Substantially  this  replication  is  the  same, 

and  the  formal  objection  cannot  be  taken  advantage  of  on 

this  demurrer. 

Gurnet,  B.,  concurred. 

BoLFE,  B. — The  substantial  averment  in  this  plea  is, 
that  the  plaintiff  indorsed  away  the  bill,  and  that  it  is  out- 
standing in  the  hands  of  a  third  person;  the  plaintiff  takes 
issue  upon  that;  and  the  question  therefore  is,  whether  the 
bill  was  outstanding  at  the  commencement  of  the  suit. 
The  plaintiff  takes  issue  upon  that  which  is  a  substantial 
part  of  the  defence.  I  concur  in  the  argument  of  Mr. 
Erk,  that  if  one  material  fact  is  found  against  the  defend- 
ants, the  defence  fails  altogether. 

Judgment  for  the  plaintiff. 
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SjKh,  qf  Phot, 
1841. 

"      "^  ,^  "  Hutchinson  v.  Humbert. 

June  10. 

A  judge's  order  A.  JUDGE'S  Order  had  been  drawn  np  by  consent  of  the 

by  con«€^t,Aat,  P^^cs  to  this  cause^  that,  upon  payment  of  the  debt  and 

«po»  payment    ^osts  OH  the  30th  of  April,  1841,  all  further  proceedings 

oftbe  debt  and  r     9  ?  r  e 

cosu  on  a  cer-  should  be  Stayed,  but  in  defiEiult  of  payment,  that  the  plain- 
fuTther^pro-  tiff  should  be  at  liberty  to  sign  judgment  for  the  debt  and 
bTftay^Sd^but^  ^^^'  ^^  ^  W  tlie  same,  together  with  the  costs  of  exe- 
in  default  of  cutiou,  sheriffs'  poundage,  oflScers'  fees,  "and  all  other 
plaintiff  should  incidental  expenses.''  Default  having  been  made  in  the 
sign  judgmen*^  payment,  judgment  was  signed,  and  a  writ  of  fieri  fadas 
issue  execution,  i^^ied  into  Middlesex,  which  was  returned  nulla  bona.    A 

and  levy  the  ' 

debt  and  costs,  testatum  fieri  facias  was  then  issued  into  London,  under 

the  cnsto  of  ex-  which  a  seizurc  was  made ;  but  the  sheriffs  returned  that 

r^A'^^undage  ^^^  goods  remained  in  their  hands  for  want  of  buyers,  and 

®^"*  ^»!''  ^  ^^*  ^^  venditioni  exponas  was  thereupon  issued.    Each 

incidental  ex-  of  thcsc  writs  was  made  returnable  ''  immediately  after  the 

fimiV  having  cxecutiou  thereof,"  and  was  indorsed  to  levy,  in  addition 

execuUon^is"^  ^  *^®  amount  of  the  judgment,  a  certain  sum  for  the 

sued:— ^««,  costs  of  executiou,  bcsidcs  sheriffs'  poundage,  officers'  fees, 

that  the  sheriff  i-  ~o  ^  » 

could  not  levy,  and  oU  other  incidental  expenses.    A  rule  to  return  each  of 

fendant  liable^'  ^^^  aboYC  writs  was  taken  out  and  served  on  the  sheriffs. 

ddentaiVx-""  ^®  plaintiff  claimed,  over  and  above  the  debt  for  which 

penses,thecosto  the  judgment  was  signed  and  the  costs  of  the  several  writs, 

of  a  rule  to  re-     ^,  *    »         t  i  «  .  i  •  •■     i 

turn  the  writ,    the  costs  of  the  abovc  rules  to  return  the  writs,  which  the 
sheriffs  thought  they  were  not  authorized  to  levy. 

Lush  now  moved  for  a  rule,  calling  on  the  sheriffs  of 
London,  or  the  defendant,  to  shew  cause  why  those  costs 
should  not  be  paid  to  the  plaintiff  out  of  the  monies  levied. 
It  is  dear  from.the  terms  of  the  order,  that  the  intention  of 
the  parties  was  to  indemnify  the  plaintiff  against  all  costs 
and  expenses  which  he  might  properly  and  necessarily  incur 
for  the  recovery  of  his  debt.  The  writs  being  returnable 
immediately  after  exectUion,  it  was  necessary  to  rule  the 
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sheriff  to  return  them,  in  order  to  compel  him  to  eze-  ^*ch.  of  PUas, 

1841 
cute  them,  and  to  fix  the   date  of  the  return.     That  is  *  ^ 

the  invariable  practice,  and  the  Courts  have  so  far  recog-  Hutchiksoh 
nised  it  as  to  allow  the  sheriff  a  fee  upon  the  lodging  of  Humbert. 
such  rule  in  the  office  (a).  Those  rules  may  therefore  be 
considered  as  part  of  the  execution,  and  the  costs  of  them 
were  therefore  necessarily  incurred.  The  expression 
^'incidental  expenses^'  can  have  no  meaning,  unless  it  be 
held  to  include  such  expenses  as  these.  [^Alderson,  B. — 
May  it  not  mean  the  expenses  which  the  sheriff  is  put  to 
in  keeping  possession  of  the  goods  and  selling?]  Those 
the  sheriff  had  already  a  right  to  levy  by  statute.  The 
clause  as  to  incidental  expenses  is  clearly  inserted  for  the 
benefit  of  the  plaintiff,  not  of  the  sheriff.  The  latter  is 
now  in  all  cases  entitled  to  his  lawful  expenses.  [Gtarney, 
B. — How  can  the  defendant  be  called  upon  to  pay  the 
costs  of  compelling  the  sheriff  to  do  his  duty?]  By  con- 
senting to  the  terms  of  the  order,  the  defendant  has  under- 
taken that  those  costs  shall  be  levied  in  return  for  the  in* 
dulgence  granted  him.  [Alderson,  B. — ^I.do  not  see  how 
you  can  call  upon  the  sheriff  to  levy  a  sum  which  is  not 
indorsed  upon  the  writ.]  The  amount  could  not  be  in- 
dorsed upon  the  writ,  as  it  was  not  known  when  the  writ 
issued  that  the  rules  would  be  required. 

Alderson,  B. — Unless  these  expenses  are  incidental  to 
the  execution,  the  sheriff  has  no  power  to  levy  them.  I  do 
not  see  how  they  can  be  considered  as  incidental  to  the 
execution.  K  the  sheriff  had  levied  more  than  the  amount 
of  the  debt  and  costs  and  the  expenses  of  the  execution, 
he  would  be  liable  to  be  called  upon  to  pay  back  the  sur- 
plus to  the  defendant.  I  do  not  see  how  the  defendant 
can  be  made  to  pay  them  unless  he  enters  into  a  specific 
undertaking  to  that  effect;  he  is  bound  only  to  pay  such 
expenses  as  the  sheriff  is  authorized  to  levy. 

(a)  See  the  table  of  fees  made  pursuant  to  1  Vict.  c.  55. 
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Exeh,  of  PUoM,      OuRNEY,  B. — The  Master  informs  us  that  the  practice  is 
^^^'        not  to  require  defendants  to  pay  costs  of  this  description. 


HUTCHIMBON 

9, 

Humbert. 


Bnle  refused. 


June  10. 

The  venne  mty 
be  changed  in 
an  action  on  a 
written  con- 
tract which  it 
to  be  perfonned 
in  a  particular 
place,  and  for 
the  breach  of 
which  the  cause 
of  action  arises 
wholly  in  one 
county;  and 
tembU,  that  it 
nay  be  so 
changed  in  aU 
actions  on  con- 
tracts, though 
in  writing,  ex- 
cept on  special- 
ties, bills,  and 
notes. 


MoNDEL  t;.  Steele. 

iHIS  was  an  action  of  assumpsit  upon  a  contract  to 
build  a  ship  for  the  pUiintiff  at  Liyerpool;  and  it  appeared 
upon  the  face  of  the  declaration  that  the  contract  declared 
on  was  in  writing.  The  venue  was  laid  in  London^  and 
the  defendant  changed  it  to  Liyerpool  upon  the  common 
affidavit.  An  order  had  been  made  by  Patteson,  J,,  at 
chambers^  for  setting  aside  the  rule  to  change  the  venue^ 
on  the  ground^  that^  the  declaration  being  upon  a  con- 
tract in  writings  the  venue  could  not  be  changed  on  the 
common  affidavit.  A  rule  nisi  having  been  obtained  by 
CressweU  to  set  aside  that  order^ 

Ckaaby  shewed  cause  in  Easter  Term. — The  venue 
cannot  be  changed  upon  the  common  affidavit^  where  the 
action  is  upon  a  written  instrument.  It  is  true^  that^  in 
Slade  V.  Trew  (a)^  it  was  changed  in  an  action  upon  a 
written  agreement  to  pay  a  sum  of  money  on  a  day  cer- 
tain^ and  if  not  then  paid^  to  secure  the  same  by  mortgage. 
But  there  the  action  could  not  be  said  to  be  brought  upon 
the  written  instrument:  the  writing  was  more  in  the 
nature  of  an  admission  that  the  sum  mentioned  would  be 
payable  on  the  day  named.  It  was  like  the  case  of  an 
I  O  U,  in  which,  though  the  instrument  is  in  writing,  it 
has  always  been  usual  to  permit  the  venue  to  be  changed: 
Roberts  v.  Wright  [b).  In  neither  of  those  cases  does  the 
declaration  appear  to  have  been  framed  upon  the  written 


(a)  1  C.  &  M.  384. 


(6)  1  Tyr.532;  lCr.&J.547. 
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instrument :  indeed^  in  the  last  named^  it  could  not  be  Exeh,  of  Pka* 
BO.  In  Morrice  v.  Hurry  (a),  the  Court  refused  to  change 
the  venue  in  an  action  of  assumpsit  upon  a  charterparty ; 
and  in  fFkitbum  v.  Staines  {b)^  they  refused  to  change  it 
in  an  action  on  an  awards  though  the  declaration  con- 
tained the  common  counts.  With  respect  to  instruments 
under  seal^  the  reason  given  for  not  changing  the  venue 
is^  that  they  are  bona  notabilia  where  the  deed  is;  but 
that  cannot  be  the  true  ground^  for  the  venue  cannot  be 
changed  in  actions  upon  bills  of  exchange^  with  respect 
to  which  a  different  rule  prevails  as  to  where  they  are 
bona  notabilia.  The  dictum  of  Bayley,  B.^  in  Roberts  v. 
Wright,  ^'that  the  Court  will  not  refuse  to  change  the 
venue  upon  every  written  instrument  not  under  seal^ 
though  it  will  not  be  changed  in  an  action  on  a  promis- 
sory note  or  bill  of  exchange^  unless  special  ground  be 
shewn  on  affidavit/^  must  not  be  taken  literally^  for  it  would 
extend  to  charterparties  and  policies  of  insurance^  in 
which  it  has  been  held  that  the  venue  cannot  be  changed. 
\^Parke,  B. — ^The  6  Bic.  2,  c.  2,  abated  the  writ  where  it 
appeared  that  the  contract  was  made  in  a  different  county 
than  that  laid  in  the  declaration.  After  the  passing  of 
the  4  Hen.  4^  c.  18^  it  appears  to  have  been  the  practice 
to  swear  attomies  as  to  the  venue  being  laid  in  the 
county  in  which  the  contract  was  made  (c).  Then  there 
was  a  rule  of  Court  obliging  parties  so  to  lay  the  venue. 
According  to  Blackstone  {d),  the  practice  of  changing  the 
venue  first  began  in  the  reign  of  James  the  First.] 

Oresswell,  in  support  of  the  rule, — It  is  difficult  to  recon- 
cile the  cases  with  any  principle.  A  bond  is  a  debt  every 
where,  and  so  also  is  a  bill  of  exchange  or  promissory 
note :  the  person  liable  upon  those  instruments  contracts 

(a)  7  Taunt  306.  Churchill,  8  M.  &  W.  193. 

(b)  2  Bos.  &  P.  355.  (d)  3  Comm.  294. 

(c)  See    Aii.'Qen.    ▼.    Lard 
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Exeh.  rf  PUat,  to  pay  in  one  place  as  well  as  another^  and  no  locality  can 
attach  to  them;  therefore^  the  yenue  cannot  be  changedi 
because  the  defendant  cannot  properly  say  that  the  cause 
of  action  arose  in  one  place  more  than  another.  Another 
dass  of  cases  is  that  of  policies  of  assurance  and  charter- 
parties  ;  but  there^  if  the  contract  be  made  or  is  to  be  per- 
formed out  of  the  kingdom^  it  cannot  be  said  to  belong  to 
any  particular  county^  and  one  can  imderstand  why  the 
yenue  should  not  be  carried  by  the  defendant  to  any  par- 
ticular county.  The  present  case  is  a  contract  to  build  a 
ship  at  Liyerpool^  and  as  the  contract  must  be  performed 
there^  it  is  equally  local  in  its  nature  with  any  case  that  can 
be  put.  The  cases  cited  on  the  other  side,  in  which  the 
Court  refused  to  allow  the  yenue  to  be  changed,  are  dis- 
tinguishable, for  in  none  of  them  was  the  contract  to  be 
performed  in  a  particular  place. 

Cur.  ady.  yult. 

The  judgment  of  the  Court  was  now  deliyered  by 

Pabke,  B. — ^In  this  case  my  Brother  Paiieson  made  an 
order  setting  aside  a  rule  to  change  the  yenue  on  the  com- 
mon affidavit,  in  an  action  on  a  written  contract  to  build  a 
ship  for  the  plaintiff  at  Liyerpool.  It  was  stated  that  the 
learned  Judge  intimated  his  opinion,  after  looking  through 
the  cases,  that  the  result  of  them  appeared  to  be,  that  the 
yenue  could  not  be  changed  in  any  action  on  a  contract 
appearing  by  the  declaration  to  be  in  writing.  A  rule  nisi 
was  obtained  to  set  aside  this  order,  and  in  the  course  of 
the  last  term  the  case  was  fully  argued,  and  the  several 
authorities  brought  before  us ;  and  we  are  of  opinion  that 
in  this  case  the  venue  may  be  changed,  and  that  upon  the 
common  affidavit,  and  that  this  rule  ought  to  be  absolute. 

The  history  of  the  practice  of  changing  the  venue  is  given 
by  Blackstone,  J.,  in  2  Bl.  1032.  It  began  as  early  as  the 
reign  of  James  I.,  and  was  founded  on  the  equity  of  the 
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Btatutes  6  Bich.  2.  c.  2.  and  4  Hen.  4.  c.  18^  which  statutes  Bxeh.  of  P£m«, 

1841 
were  passed  in  order  to  confine  actions  of  a  transitory 

nature  to  their  own  counties.  The  first  exception  to  the 
right  which  the  defendant  has  to  change  the  venue^  was  in 
the  cases  of  specialties^  which  have  their  binding  effect  by 
virtue  of  the  instrument  alone^  and  are  bona  notabilia 
where  they  happen  to  be.  Bills  of  exchange  and  promis- 
sory notes  were  afterwards  put  on  the  same  footing; 
presumably,  because  they  were  considered  as  being  in 
the  nature  of  specialties,  for  in  ffolcroft  v.  Colbaest, 
(1787),  in  the  K.  B.  (a),  Chigaple,  J.,  assigned  that  as  one 
ground  for  refusing  to  change  the  venue ;  and  in  Pinkney 
V.  CoIUn9{b),  Gibbs  stated  arguendo,  that  the  reason  of 
the  exception  as  to  biUs  and  notes  was,  that  they  were 
bona  notabilia  where  they  happened  to  be.  This  was 
certainly  a  mistake  (c),  though  it  may  have  been  the 
reason  for  the  practice;  but  on  whatever  ground  it  has 
been  adopted,  the  practice  has  certainly  been  established 
for  more  than  a  century  in  C.  P.,  but  for  a  less  time  {d)  in 
£.  B.,  not  to  allow  the  venue  to  be  changed  in  actions  on 
specialties,  bills  of  exchange,  or  notes.  But  the  instances 
of  exempting  plaintiffs  in  actions  of  assumpsit  on  other 
written  instruments  firom  the  obligation  of  suing  in  the 
proper  county,  are  comparatively  few  and  recent.  Only 
two  have  been  cited.  In  one,  TFkUbum  v.  Staines  {e),  the 
Court  seems  to  have  considered  that  in  an  action  of  assump- 
sit on  an  award,  the  venue  could  not  be  changed;  but  the 
point  was  not  decided,  for  the  Court  offered  to  grant  a  rule. 
In  Mortice  v.  Hurry  (/),  the  Court  of  Common  Pleas,  on  the 
authority  of  the  last-mentioned  case,  and  apparently  without 
much  argument,  held  that  the  same  rule  must  prevail  in 
an  action  on  a  charter-party.    But  in  the  case  of  Blade  v. 

(a)  Andr.  65.  (d)  Not  established  in  1751.  See 

(b)  1  T.  R.  571.  Kirk  v.  Broad,  Sayer,  7. 

(c)  YeomantY.Bradshato.C&rih.  (e)  2  Bos.  &  P.  355. 
373,  8  W.  3.  (/)  7  Taunt.  306. 

VOL.  VIII.  U  U  M.  W. 
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EMk.  of  pieoM,  Trew  (a),  in  this  Court,  in  the  year  1832.  the  venue  was 
',  ^     changed  on  a  written  inBtrument^  eontaining  a  fvomise  to 


MoM&BL  pay  tor  the  phdntiff ;  and  Lord  Lyndhurst  stated,  "  that  the 
Steblb.  rule  waS|  that  the  venue  could  not  be  changed  in  actions  on 
instruments  under  seal,  but  that  there  were  many  instan- 
ces in  which  the  venue  has  been  changed  in  actions  on  writ- 
ten contracts/'  In  Roberta  v.  Wrigbt  (6),  the  venue  was 
changed  on  an  I  O  U.  Whether  in  both  or  either  of  these 
oases  the  dedaration  stated  the  instrument  to  be  in  writ- 
ing, does  not  iq[>pear;  probably  not:  but  that  circumstance 
appears  to  us  to  make  no  other  difference  than  this — ^that 
an  affidavit  is  thereby  rendered  necessary  of  the  nature 
of  the  action,  in  order  to  discharge  the  rule  to  change  the 
venue,  which  is  not  the  case  where  the  instrument  appears 
on  the  face  of  the  declaration  to  be  in  writing. 

In  this  state  of  the  authorities,  we  think  that  it  cannot 
be  laid  down  as  a  general  proposition  that  the  venue  ia 
not  to  be  changed  in  actions  on  contracts  aj^earing  by 
the  dedaration  to  be  in  writing.  There  does  not  seem 
to  be  any  principle,  and  but  little  precedent,  in  support 
of  so  extensive  an  exception  to  a  general  rule,  which,  in 
conformity  with  the  statute  law,  is,  that  actions  should 
be  tried  where  the  causes  of  action  arise;  and  the  ex* 
ceptions  to  that  rule  should  not  be  too  readily  extended. 
We  think  that  in  all  actions  on  contracts,  though  in 
writing,  except  <m  specialties,  bills,  and  notes,  the  venue 
may  be  changed  upon  the  usual  affidavit  being  made.  At 
aU  events^  it  may  be  changed  in  an  action  on  such  a 
contract  as  this,  which  is  to  be  performed,  not  any  where, 
but  in  a  particular  place,  and  for  the  breach  of  which  the 
cause  of  action  arises  wholly  in  one  county.  We  are  there* 
fore  of  opinion  that  the  rule  must  be  absolute. 

Rule  absolute. 

(a)  1  C.  &  M.  584.  {b)  1  C.  &  J.  547;  1  Tyr.  532. 
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Exeh,  of  PUoM, 
1841. 

Webb  v.  Jame^  and  Others.  j^^  22^ 

JUeBT  on  bond. — The  defendants  craved  oyer  of  the  Thestat.  8&9 

Will  3    c  11 

bond^  which  was  set  ont,  and  was  as  follows: — '^  Know  all  ^  s/doct  not' 
men  by  these  presents^   that  we,  Henry  James,  of  the  J^^*'"^*^!**^ 
connty  of  the  borough  of  Carmarthen,  victualler,  William  breaches  in  a 
Morgan,  of  the  same  place,  currier,  and  John  Lewis,  of  whic^tnwerses 
the  same  place,  timber-merchant,  are  jointly  and  severally  m™ut*in"the'*'" 
held  and  firmly  bound  to  Thomas  Taylor  Webb,  of  &c.,  ?>«*•  ,  ^ 

In  debt  on 

the  treasurer  appointed  by  the  commissioners  acting  under  bond,  the  de- 
and  by  virtue  of  an  act  made  and  passed  in  the  82nd  setting  out  the 
year  of  the  reign  of  his  late  Majesty  King  George  the  ^e^JJ^^don 
Third,  intituled,  &c.,  in  the  penal  sum  of  £250,  to  be  oyer,  pleaded 

.1  -I  .  1    rrn  m     <i       -rrr  11  i  performance  of 

paid  to  the  said  Thomas  Taylor  Webb,  as  such  treasurer  part  of  the  con- 
as  aforesaid,  and  his  successors  for  the  time  being;  for  matter*of  cx-"*^ 
which  payment  to  be  well  and  faithfully  made,  we  bind  ^^^  ^"^' "®"-  ^ 

^  "^  ^  '  performance  of 

ourselves  jointly,  and  each  of  us  bindeth  himself  severally,  the  residue:— 
and  our  and  each  of  our  heirs,  executors,  and  adminis«  replication, 
trators,  firmly,  by  these  presents,  sealed,  &c.''    The  de-  menc^rby  m- 
fendants  also  craved  oyer  of  the  condition  of  the  bond,  »ignJng  •breach 

^  '    which  would 

which  was  as  follows : — **  Whereas,  in  and  by  the  above-  have  been  a 
mentioned  act,  it  was  amongst  other  things  enacted,  that  the  pieaTt^' 
the  commissioners  therein  mentioned,  or  any  five  or  more  andTheV*aT'a 
of  them,  should  and  might  fipom  time  to  time  nominate,  necessary  intro- 

.  ,  .  ductiontothe 

constitute,  and  appomt  one  or  more  treasurer  or  treasurers,  assignment  of 
clerk  or  clerks,  surveyor  or  surveyors,  and  such  collectors  proceeded  to*** 
of  the  rates  thereinafter  mentioned,  and  such  other  officers  *™yf "«  ^^ 

'  matter  of  ez- 

as  they  should  find  necessary  for  the  execution  of  the  said  cuse,  was  bad, 
act,  and  might  firom  time  to  time  remove  and  displace  that  the  statute 
all  or  any  of  them,  and  nominate  and  appoint  such  other  f^*^y  doubte 
person  or  persons  in  the  room  of  him  or  them  who  should  p>«»d>ngf  ex-. 

•^  "^  ,  ,  cept  the  multi- 

be  SO  removed;  and  that  the  said  commissioners  should  plication  of  such 

and  might,  and  they  were  thereby  authorized  and  required  coSd  Uvei>een 

properly  as- 
signed at  common  law; — Held,  also,  that  a  replication  traversing  the  matter  of  excuse,  though 
affirmative,  properly  concluded  to  the  country,  without  astigoing  a  breach. 

u  v2 
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Bxek.qfPieM,  to  take  such  security  from  time  to  time,  for  the  due  exe- 
V  V  '  ^  cation  of  the  said  ofiSces  respectively,  as  the  said  commis- 
^""  sioners  should  think  proper:  And  whereas  the  said  Henry 
James.  James  hath  been  duly  elected  and  appointed  a  collector 
of  the  rates  due  and  payable  imder  and  by  virtue  of  the 
said  act,  and  hath  been  called  upon  to  give  security  for 
the  due  performance  of  the  said  office  of  collector  of  the 
rates:  now  the  condition  of  the  above-written  obliga- 
tion is  such,  that  if  the  above-bounden  Henry  James 
shall  firom  time  to  time  and  at  all  times  during  the  con« 
tinuance  of  the  said  appointment,  or  of  any  future  ap- 
pointment or  appointments  of  him  as  collector  as  afore- 
said, well  and  faithfully  collect  and  get  in  all  such  rates 
as  he  may  be  directed  to  demand  and  obtain  by  virtue  of 
his  said  office,  and  do  and  shall  deliver  to  the  said  trea- 
surer all  books  and  papers,  and  a  true  and  perfect  ac- 
count in  writing  of  all  matters  and  things  committed  to 
his  charge  by  virtue  of  the  hereinbefore  recited  act,  and 
also  of  all  monies  which  shall  have  been  by  him  received 
by  virtue  and  for  the  purposes  of  the  said  act»  and  shall 
and  do  pay  all  such  monies  as  shall  have  been  received  by 
him  to  the  said  Thomas  Taylor  Webb,  or  his  successors  as 
treasurers  for  the  time  being,  acting  by  virtue  of  the  said 
act,  relative  to  the  collectorship  of  the  said  rates;  then 
this  obligation  to  be  void,  or  otherwise  to  be  and  remain 
in  full  force  and  effect/'    The  defendants  then  pleaded — 

First,  non  est  factum. 

Secondly,  that  there  was  not  any  other  or  future  ap- 
pointment of  him  the  said  Henry  James,  as  collector  as 
aforesaid,  except  the  appointment  in  the  condition  men- 
tioned; and  that  he  did  firom  time  to  time  and  at  all  times 
daring  the  continuance  of  the  said  appointment  in  the  said 
condition  mentioned,  well  and  fiedthfully  collect  all  such 
rates  as  he  was  directed  to  demand  and  obtain  by  virtue 
of  his  said  office,  and  did  deliver  to  the  said  treasurer  all 
books  and  papers,  and  a  true  and  perfect  account  in  writ- 
ing of  all  matters  and  things  committed  to  his  charge  by 
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virtue  of  the  act  recited  ia  the  said  condition,  and  also  of  Exek.  of  PkoM, 
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all  monies  which  were  by  him  received  by  virtue  and  for 

the  purposes  of  the  said  act^  and  did  pay  all  such  monies 

to  the  said  T.  T.  Webb,  according  to  the  said  condition. 

Verification. 

Thirdly,  the  defendants  say,  that  there  was  not  any 
other  or  future  appointment  of  him  the  said  Henry  James 
as  collector  as  aforesaid,  except  the  said  appointment  in 
the  said  condition  mentioned;  and  that  during  the  con- 
tinuance of  the  said  appointment,  no  rate  was  made  or  in 
any  way  ezisted,  which  he  the  said  Henry  James  could 
legally,  or  according  to  law,  collect  and  get  in,  or  could 
legally,  or  according  to  law,  demand  or  obtain  by  virtue 
of  his  said  office;  and  that  he  did  not  at  any  time  during 
the  continuance  of  his  said  appointment  legally  receive 
any  money  by  virtue  or  for  the  purposes  of  the  said  act,  or 
relative  to  the  coUectorship  of  the  said  rates;  and  that  he 
did  firom  time  to  time,  during  the  continuance  of  the  said 
appointment,  deliver  to  the  said  treasurer  all  books  and 
papers,  and  a  true  and  perfect  account  in  writing,  of  all 
matters  and  things  committed  to  his  charge  by  virtue  of 
the  act  recited  in  the  said  condition.    Verification. 

Replication  to  the  first  plea,  joinder  in  issue;  and  to  the 
second  plea,  that  the  said  Henry  James  did  not,  during  the 
continuance  of  the  ^said  appointment,  deliver  to  the  said 
treasurer  a  true  and  perfect  account  in  writing  of  all  the 
monies  which  were  by  him  received  by  virtue  and  for  the 
purposes  of  the  said  act  in  the  said  writing  obligatory  men- 
tioned, and  in  the  said  condition  referred  to;  but  on  the 
contrary  thereof,  the  plaintiff  says,  that  the  said  Henry 
James  continued  to  be  and  to  act  as  such  collector  as 
aforesaid,  under  and  by  virtue  of  his  said  appointment  in 
the  said  condition  mentioned,  and  at  the  time  of  making 
the  said  writing  obligatory  existing,  for  a  long  time,  to  wit, 
from  the  18th  of  March,  1838,  to  the  7th  of  March,  1839; 
and  divers  sums  of  money,  amounting  in  the  whole  to  a 
certain  large  sum,  to  wit,  the  sum  of  iElOOO,  were,  during 
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Exeh.  iff  Pitoi,  the  continuance  of  tiie  said  appointment  of  the  said 
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Heniy  James,  and  after  the  mating  of  the  said  writing  ob- 
ligatory, to  wit,  on  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  said  7th  day  of  March  1839, 
received  by  the  said  Henry  James,  as  such  collector  as 
aforesaid,  and  by  virtue  and  for  the  purposes  of  the  said 
act:  yet  the  said  Henry  James  did  not  deliver  to  the 
said  plaintiff,  who,  during  all  the  time  aforesaid  was,  and 
thence  hitherto  hath  been,  such  treasurer  as  aforesaid,  any 
account  of  the  said  monies  so  by  him  the  said  Henry 
James  received. — The  replication  then  assigned  three 
other  breaches.  The  second  was,  that  there  was  a  subse- 
quent appointment  after  the  expiration  of  the  first,  under 
which  the  said  Henry  James  acted  from  the  7th  of  March, 
18S9,  to  the  1st  of  January,  1840,  and  received  monies 
amounting  to  the  sum  of  £1000;  yet  that  he  delivered  no 
account  of  the  same.  The  third  was,  that  he  did  not  pay 
over  all  monies  received  by  him  to  the  plaintiff  according 
to  the  condition,  but  on  the  contrary,  divers  sums  of  mo- 
ney, amounting  &c.,  were,  during  the  continuance  of  the 
last-mentioned  appointment,  received  by  him,  which  he 
did  not  pay  over.  And  the  fourth  was,  that  th^e  was  a 
subsequent  appointment  of  James,  during  which  he  re- 
ceived money  and  did  not  pay  it  over;  concluding  with  a 
Terification. 

Replication  to  the  third  plea,  that  there  was  another  and 
future  appointment  of  the  said  Henry  James  as  collector  as 
aforesaid,  besides  and  subsequent  to  the  said  appointment 
in  the  said  condition  mentioned ;  that  is  to  say,  a  certain 
appointment  of  the  said  Henry  James  as  such  collector  as 
aforesaid,  made,  to  wit,  on  the  7th  day  of  March,  1889,  by 
more  than  five,  to  wit,  by  seven  of  the  said  commission- 
ers as  in  the  said  act  mentioned;  concluding  to  the  coun- 
try. 

Special  demurrer  to  the  replication  to  the  second  plea, 
assigning  the  following  causes :  that  the  plaintiff  has  not 
only  assigned  or  suggested  several  breaches  of  the  con- 
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dition  by  four  distinct  assignments^  as  though  he  were  Bgeh.  rf  PUa^ 
thereby  pleading  in  pursuance  of  the  statute  8  &  9  W.  3, 
but  also^  in  course  of  the  third  and  fourth  of  those  assign- 
ments respectively^  has  severally  pleaded  a  matter  wholly 
different  in  its  nature  firom  such  assignmentsi  namely, 
that  there  was  a  future  appointment  besides  the  appoint-^ 
ment  in  the  condition  mentionedi  which  is  inconsistent 
with  the  averment  in  the  second  plea  that  there  was  no 
such  future  appointment,  and  is  in  effect  a  traverse  of  the 
same;  whereas,  by  the  proper  rule  of  pleading,  if  the  plain-* 
tiff  in  his  replication  denies  the  truth  of  this  averment  in 
the  second  plea,  or  pleads  matters  inconsistent  therewith, 
he  should  have  pleaded  in  denial  or  traversed  it  by  his 
replication^  and,  after  an  issue  joined  on  that  matter,  he 
should  have  proceeded  to  suggest  breaches  on  the  record 
pursuant  to  the  statute.  And  that  the  plaintiff  cannot  by 
law  incorporate  such  denial  or  traverse,  and  such  sug* 
gestion  or  assignment  of  breaches,  in  one  replication,  as  he 
has  in  effect  attempted  to  do.  And  that  if  the  replication 
is  to  be  regarded  as  a  denial  or  traverse  at  common  law  of 
the  averment  in  the  second  plea,  that  there  was  no  other 
or  future  appointment,  such  replication  is  double,  by  reason 
of  also  traversing  the  other  material  allegations  in  the 
said  plea,  namely,  the  delivery  of  true  accounts  and  pay- 
ments over  of  aU  monies  according  to  the  condition  of  the 
bond;  and  that  if  the  said  replication  is  to  be  regarded 
merely  as  a  replication  assigning  several  breaches  under 
the  statute,  it  is  also  double  in  tins,  that  although  the 
statute  allows  several  breaches  to  be  assigned  by  the 
plaintiff,  it  does  not  allow  him  to  assign  several  breaches 
by  his  replication,  and  also  in  the  same  replication  to 
deny  a  material  allegation  in  the  plea,  or  to  plead  a 
matter  inconsistent  therewith ;  and  further,  that  the  alle- 
gation in  the  second  and  fourth  assignments  of  breaches 
of  the  other  and  future  appointments  of  the  said  Henry 
James,  being  inconsistent  with  the  material  allegation 
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MxcK  rfPieoi,  in   the   second  plea,  that  there  was  no  such  appoint- 

1  Ail 

ment,  the  plaintiff  was  bound  to  trayerse  it,  which  if  he 
has  not  done  in  this  replication,  it  is  therefore  bad;  but  if 
he  has  in  effect  so  done,  then  the  replication  is  bad  by 
reason  of  incorporating  such  traverse  with  the  assignment 
or  suggestion  of  breaches  under  the  statute,  and  for  con- 
cluding the  same  with  a  verification,  and  not  to  the  country. 

The  defendant  also  demurred  specially  to  the  replica- 
tion to  the  third  plea,  on  the  ground  that  it  ought  to  have 
concluded  with  a  verification,  and  not  to  the  country. 

Joinder  in  demurrer* 

E.  V.  WUUama,  in  support  of  the  demurrer. — ^The  objec- 
tion to  the  replication  to  the  second  plea  is,  that  it  tra- 
verses the  averment  in  the  plea,  that  there  was  no  other 
or  future  appointment,  and  also  assigns  breaches,  which 
are  alleged  to  have  occurred  under  a  future  appointment. 
The  plaintiff  should  have  traversed  the  averment  in  the 
plea,  and  if  that  were  found  for  him,  be  might  then  have 
suggested  breaches  on  the  record.  Before  the  passing  of 
the  stat.  8  &  9  WiU.  3,  c.  11,  s.  8,  in  an  action  on  a  bond, 
subject  to  a  condition,  if  the  defendant  pleaded  a  plea,  and 
the  plea  and  the  answer  to  it  were  of  such  a  nature  that 
the  plaintiff  could  reply  by  traversing  some  allegation  in 
the  plea,  without  assigning  a  breach  of  the  condition,  he 
did  so;  and  if  the  traverse  was  found  for  him,  he  had 
judgment  in  the  whole  sum  in  which  the  defendant  was 
bound;  as,  for  instance,  where  there  was  a  plea  of  non  est 
factum,  or  a  release,  or  that  the  performance  had  become 
impossible  by  the  act  of  Gk>d,  or  of  law,  or  of  the  obligee. 
But  there  were  certain  pleas  which  the  plaintiff  could  not 
traverse  without  assigning  a  breach,  as,  for  instance,  the 
plea  of  non  damnificatus.  In  such  cases  the  plaintiff  was 
compelled  to  assign  a  breach  of  the  condition :  he  could, 
however,  assign  but  one ;  if  he  assigned  more,  the  plead- 
ing was  bad  for  duplicity ;  because,  if  he  proved  but  one 
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breach,  he  had  damages  for  the  whole  sum.    This  being  Exek,  0/  PUos, 


so,  the  stat.  8  &  9  Will.  8,  c.  11,  s.  8,  was  passed.  But  the 
rules  of  pleading  remain  the  same,  except  so  jhr  as  they  were 
altered  by  the  terms  and  effect  of  the  statute.  Now  the 
effect  of  the  statute  is,  that  where  the  plea  is  such  that, 
at  common  law,  the  plaintiff  must  have  assigned  a  breach 
in  his  replication — ^for  instance,  in  the  case  of  a  plea 
of  general  performance — he  may  now  assign  as  many 
breaches  as  he  pleases;  and  though  he  has  judgment  for 
the  whole,  he  can  only  take  out  execution  to  the  amount 
of  the  damages  assessed  on  such  breaches.  But  what  is  to 
be  done  when  the  plea  contains  an  allegation  which  the 
plaintiff  wishes  to  traverse,  and  which  if  he  had  traversed 
at  common  law  he  need  not  have  assigned  a  breach,  such 
as  non  est  factum  ?  The  statute  does  not  provide  for  such 
a  case  in  express  terms;  for  the  cases  contemplated  are 
obviously  confined  to  those  where  the  plaintiff  could  have 
assigned  breaches  at  common  law,  or  where  judgment  is 
given  for  the  plaintiff  by  default.  This  gave  rise  to 
doubts  (a)  as  to  the  proper  course  to  be  pursued;  but  those 
doubts  were  cleared  up  by  the  case  of  Etheraey  v.  Jack^ 
son  {p)j  which  decided  that  the  proper  course  is  to  traverse 
the  plea,  and  suggest  breaches  on  the  roll  by  a  separate 
suggestion.  The  condition  of  the  bond  was  there  set  out 
on  oyer.  Suppose  the  defendant  had  there  pleaded  a 
release  or  an  excuse  for  non-performance,  the  plaintiff 
must,  on  the  principle  of  that  decision,  have  traversed 
the  matter  of  fact,  and  entered  a  separate  suggestion  of 
breaches :  Ho^firay  v.  Rigby  (e).  He  surely  could  not  have 
denied  the  release  by  his  replication,  and  in  the  same  re- 
plication assigned  breaches,  and  concluded  the  whole  to  the 
Court,  instead  of  concluding  with  a  traverse  to  the  country* 
De  La  Rue  v.  Stewart  (d).    This  case  is  the  same  in  princi- 

(a)  See  1  Wms.  Saund.  586.  (c)  5  M.  &  Selw.  60. 

(6)  8  T.  R.  255.  {d)  2  N.  R.  362. 
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£reA.  of  i^kat,  pie,  for  it  Can  hardly  make  any  differ^ice  what  the  particular 
traverse  taken  on  the  plea  is,  if  it  be  of  the  kind  of  traverse 
which  would  have  been  taken  at  common  law  without  as- 
signing a  breach.  Had  this  case  been  as  at  common  law, 
the  plaintiff,  by  traversing  that  there  was  no  future  ap- 
pointment, completely  answers  the  plea,  and,  if  he  had  suc- 
ceeded on  that  plea,  would  have  had  judgment  for  the 
whole  penalty.  It  does  not  lie  in  the  plaintiff  to  deny 
this;  but  it  is  unimportant  to  the  defendant  whether  he 
does  or  not ;  for  if  he  does,  the  replication  to  the  third  plea 
would  be  bad  on  general  demurrer,  for  not  asmgning  a 
breach.  Assuming,  then,  that  the  case  does  not  fall  within 
the  class  of  cases  in  which  no  assignment  of  breaches  was 
necessary  at  oommon  law,  the  proper  course  was,  not  to 
mix  up  the  traverse  with  the  assignment  of  breaches,  and 
conclude  to  the  Court,  but  to  have  traversed  the  matter  of 
fiust,  to  have  concluded  to  the  country,  and  to  have  entered 
a  distinct  suggestion  of  breaches.  It  was  not  the  inten- 
tion of  the  statute  that  the  plaintiff  should  reply  double,  in 
any  other  sense  than  that  of  assigning  breaches  for  the 
purpose  of  ascertaining  the  actual  damage  sustained,  which 
the  plaintiff  must  do  where  the  defendant  pleads  perform- 
ance of  the  condition.  The  defendant,  by  this  double  re- 
plication, is  driven  to  admit  either  the  allegation  of  the 
future  appointment,  or  else  the  assignment  of  breaches ; 
whereas  he  is  entitled  to  join  issue  on  the  matter  of  fact, 
without  being  obliged  to  plead  to  the  suggestion  at  all. 
[Lord  ANnger,  C.  B.— It  appears  to  me  that  the  statute 
gives  the  plaintiff  the  power  of  setting  forth  as  many 
breaches  as  he  thinks  fit,  and  the  defendant  the  power  of 
answering  them.]  It  is  admitted  that  that  is  so,  if  the 
replication  only  assigns  breaches,  but  if  it  contains  a  tra- 
verse, then  he  cannot  also  assign  breaches  in  the  same  re- 
plication. The  matter  which  is  traversed  here  would  be  a 
complete  answer  at  common  law. 

Then  with  respect  to  the  replication  to  the  8rd  plea. 
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If  it  be  said  that  the  replication  to  the  2nd  plea  would  not  ^^^^  ^  ^^^^ 
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be  a  complete  replication  by  reason  of  assigning  no  breach,  - 

then  the  replication  to  the  3rd  plea  is  bad  for  that  reason.         ^*" 

If  there  was  a  future  appointment,  it  does  not  follow  that        Jamb«. 

any  money  was  received,  or  any  default  made  during  the 

continuance  in  office  under  the  second  appointment.    In 

Meredith  v.  AUeyn (a).  Lord  HoU  says,  ''If  the  defendant 

pleads  a  performance  of  the  condition,  though  it  be  not 

well  pleaded,  the  plaintiff  in  his  replication  must  shew  a 

breach,  for  then  he  has  not  a  cause  of  action  unless  he 

shew  one.'^  The  replication  is  bad  on  general  demurrer  for 

not  concluding  with  an  averment :  ComwaUis  y.  Savery  (&)• 

The  defendant  ought  to  have  had  an  opportunity  (tf  rejoin* 

ing,  that  there  were  not  five  commissioners :  Hayman  v. 

Gerrard  (c). 

PMty  contra. — ^The  replication  to  the  third  plea  properly 
tenders  an  issue  on  the  fiict  of  there  being  a  future  appoint- 
ment, and  concludes  to  the  country.  The  defendant  could  * 
not  have  rejoined  new  matter  without  a  departure,  and 
therefore  it  would  have  been  improper  to  conclude  with  a 
verification.  Hayman  v.  Gerrard  {d) ;  Wakeman  v.  SW- 
ton  (c);  Low  v.  Bwrrows  (/).  [Parke,  B. — There  is  no 
difficulty  as  to  that  replication.  It  traverses  matter  of  ex- 
cuse, and  therefore  properly  concludes  without  assigning 
a  breach.]  Then  as  to  the  replication  to  the  second  plea. 
It  is  said  that  the  plaintiff  was  bound  to  suggest  breaches 
instead  of  assigning  them;  but  according  to  the  plain  con- 
struction of  the  statute,  the  only  case  in  which  breaches 
are  to  be  suggested,  is  where  the  plaintiff  obtains  judgment 
on  demurrer,  or  by  confession,  or  nil  dicit :  and  although 
the  construction  of  the  statute  has  been  extended  in  prac- 
tice, so  as  to  allow  of  suggestions  being  made  in  cases 

(d)  1  Salk.  138.  {d)  1  Saund.  99,  n.  (3)  and  (4). 

iff)  2  Burr.  772.  (e)  2  Ad.  &  EL  78. 

(c)  1  Saund.  101  &  103  a,  (1).  (/)  2  Ad.  &  £1.  483. 
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Ksfck.  qfPle§if  where  the  plaintiff  has  omitted  to  assign  breaches  in  his 
^^^'  declaration,  and  is  precluded  firom  doing  so  in  his  replica- 
tion by  the  circumstance  of  the  plea  concluding  to  the 
country;  yet  it  has  always  been  considered,  that  where  the 
plaintiff  does  assign  breaches,  either  in  the  declaration  or 
replication,  he  is  not  only  entitled  but  bound  to  go  on, 
and  assign  all  the  breaches  on  which  he  relies;  and  there 
is  no  precedent  of  a  pleading  in  which  part  of  the  breaches 
are  suggested  and  part  assigned,  as,  according  to  the  argu- 
ment for  the  defendants,  they  must  be  if  the  plaintiff 
seeks  to  recover  damages  for  any  thing  beyond  the  first 
appointment  of  James,  which  he  is  clearly  entitled  to  do. 
The  proceeding  imder  the  statute  is  substituted  for  a  bill 
in  equity,  and  the  legislature  could  not  have  meant  to  put 
the  plaintiff  in  a  worse  position  than  he  would  have  been 
in  a  court  of  equity,  in  which  he  would  clearly  be  entitled 
to  retain  for  all  breaches  of  the  condition.  It  could  not 
have  been  intended,  that,  in  the  case  of  a  plea  consisting 
•  partly  of  matter  of  excuse  and  partly  of  an  averment  of 
performance,  the  plaintiff  should  be  forced,  either  altogether 
to  abandon  the  cause  of  action  to  which  the  excuse  is 
pleaded,  or  to  take  issue  on  the  excuse,  for  the  purpose  of 
suggesting  aU  the  breaches  together  in  making  up  the 
issue.  At  common  law,  the  plaintiff  had  his  choice  either 
to  allege  a  breach,  or  to  traverse  the  matter  of  excuse;  and 
so  he  ought  now,  being  at  the  same  time  at  liberty  to  com- 
ply with  the  provisions  of  the  statute,  in  the  former  case  by 
assigning  all  the  breaches  in  the  replication,  in  the  latter  by 
suggesting  them  all  in  making  up  the  issue.  The  objection 
of  duplicity  cannot  apply  to  a  case  where  the  plaintiff  is 
compelled  by  act  of  Parliament  to  plead  in  some  stage  of 
the  proceedings  in  a  form  which  would  clearly  have  been 
double  at  common  law.  The  form  of  replication  adopted 
here  is  the  usual  and  proper  one :  Barton  v.  Webb  (a) ; 

(a)  8  T.  R.  459. 
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Skumy.Farringt(m{a)i  Sioiheriv.  GoodfeUow[b)\  Roberts  Bxek.  of  Pkoi^ 
V.  Mariett  {c). 

E.  V.  JVUliamSy  in  reply.  H  the  replication  to  the  third 
plea  be  good,  the  replication  to  the  second  plea  should  not 
have  gone  on  to  assign  breaches.  The  same  matter  which 
is  pleaded  in  the  replication  to  the  third  plea,  without  as- 
signing a  breach  and  concluding  to  the  country^  is 
pleaded  in  the  replication  to  the  second  plea  with  an 
assignment  of  breaches,  and  concluding  with  a  verifica- 
tion. Both  forms  of  replication  cannot  be  correct.  [Lord 
Abinger,  C.  B. — ^The  replication  to  the  third  plea  states 
the  former  appointment  as  a  substantive  answer  to  the 
plea  as  at  common  law,  but  the  replication  to  the  se- 
cond  plea  answers  it  by  first  assigning  a  breach^  which 
would  also  have  been  a  good  answer  at  common  law,  and 
then  goes  on  to  aUege  the  future  appointment^  as  a  neces- 
sary introduction  to  the  assignment  of  further  breaches, 
in  compliance  with  the  statute.  Is  not  this  course  im- 
pliedly authorized  by  the  statute,  in  order  to  enable  the 
plaintijff  to  recover  his  damages  during  both  appoint- 
ments ?]  The  plaintiff  might  have  assigned  aU  the  breaches 
in  the  declaration,  or  he  may  now  place  them  all  on  the 
record  by  way  of  suggestion.  The  statute  was  not  in- 
tended to  authorize  double  pleading.  If  there  is  any  in- 
convenience, the  plaintiff  has  brought  it  on  himself  by  not 
assigning  all  the  breaches  in  the  first  instance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  question  in  tins  case  is  as  to  the  pro- 

(a)  1  Bos.  &  P.  640.  (6)  1  Nev.  &M.  202. 

(e)  2  Saund.  189,  and  the  notes. 


656  CASS8  IN   THE   EXCHEQUER^ 

Rxeh,  rf  Pleas,  per  form  of  proceeding  under  the  8th  &  9th  WiD.  8,  c.  11, 
s.  8,  where  the  declaration  does  not  assign  breaches,  and 
where  the  plea,  after  setting  ont  the  condition,  does  not 
plead  performance  only,  bat  performance  as  to  part  of  the 
condition,  and  a  matter  which  admits  and  excuses  a  non- 
performance as  to  the  residue.  If  the  plea  had  been  en- 
tirely of  one  character  or  the  other,  then,  according  to  the 
construction  put  by  the  decided  cases,  there  would  have 
been  no  difficulty  in  saying  what  was  the  proper  course. 
If  we  look  at  the  statute,  it  seems  that  only  two  classes  of 
cases  are  contemplated — one  where  the  party  pleads  to 
issue,  where  the  plaintiff  must  assign  breaches,  the  other 
where  he  does  not  plead  to  issue,  as  after  judgment  by  de- 
fault, demurrer,  or  nil  dicit,  in  which  case  he  must  suggest 
them.  But  the  cases,  the  last  being  that  of  Homfiray  y. 
Biffby  (a),  have  put  a  differ^it  construction  on  the  statute, 
and  the  result  of  the  cases  appears  to  be  correctly  stated  in 
a  learned  note  to  the  2nd  Vol.  of  Serjeant  Williams's  Saun- 
ders, 187  b,  by  the  last  editors.  They  say,  ''that  some 
confusion  appears  to  have  arisen  in  the  course  of  these 
cases,  from  a  want  of  due  attention  to  the  difference  be- 
tween an  assignment  of  breaches  under  the  statute,  and  a 
suggestion  of  them.  The  result  of  the  whole  seems  to  be 
this : — The  plaintiff  may,  if  he  pleases,  state  the  condition 
of  the  bond  in  his  declaration,  and  assign  several  breaches 
under  the  statute,  whereas  at  common  law  he  could  only 
assign  one;  or  the  plaintiff  may  declare  on  the  bond  gene- 
rally; in  which  case,  if  the  defendant  suffer  judgment  by 
confession  or  nil  dicit,  or  the  plaintiff  have  judgment  on  a 
demurrer,  either  to  his  declaration  or  to  any  plea  thereto, 
the  plaintiff  enters  a  suggestion ;  if  the  defendant  plead 
any  plea,  on  which  the  plaintiff  might  at  common  law' have 
taken  an  issue  in  his  replication,  without  assigning  a 
breach  of  the  condition  of  the  bond,  the  plaintiff  may  still 

(a)  5  M.  &  Selw.  60. 
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take  such  issue,  and  may  ent«  a  distinct  and  separate  ^<?*-  ^  ^fc«» 
suggestion  of  breaches  under  the  statute;  but  he  cannot 
incorporate  such  issue  and  such  suggestion  in  one  and  the 
same  replication.  If  the  defendant  plead  any  plea^  which 
made  it  necessary  at  common  law  for  the  plaintiff  to  assign 
a  breach  in  his  replication — as,  for  instance,  general  per- 
formance— ^the  plaintiff  must  still  assign  the  breach  in  his 
replication,  with  this  difference,  that  he  now  may  assign 
several  breaches  under  the  statute,  whereas  at  common 
law  he  could  only  assign  one/'  According  to  the  con- 
struction, therefore,  which  the  cases  have  put  on  the  sta* 
tute,  a  suggestion  would  have  been  the  proper  course  if 
the  plea  had  only  contained  an  excuse  for  the  non-per- 
formance of  the  condition ;  in  which  case,  according  to  the 
well-known  rule  laid  down  by  Lord  HoU  in  Meredith  y. 
AUe^  (a),  no  assignment  of  a  breach  would  have  been 
necessary  in  the  replication.  But  the  difficulty  arises 
in  the  present  case  from  the  pleas  having  two  different 
characters.  In  the  second  plea,  tiie  defence  for  the  year 
of  the  existing  appointment  is  performance ;  for  the  year 
of  every  subsequent  appointment,  an  excuse  for  non-per- 
formance; and  the  plaintiff,  at  common  law,  would  have 
maintained  his  action,  either  by  assigning  a  breach  of 
the  condition  during  the  existing  year,  Oft  denying  any 
appointment  for  a  subsequent  year,  without  assigning 
any  breach  at  all.  But  can  he  do  both?  or  asAgn  a 
breach  on  a  matter  on  which,  at  common  law,  no  breach 
ought  to  have  been  assigned  in  the  replication,  in  addition 
to  one  or  more  which  could?  After  much  consideration, 
and  some  doubt  whether  the  statute  did  not  intend  to 
give  the  power  of  assigning  any  breaches  in  the  replication, 
though  bad  at  common  law,  for  the  purpose  of  recovering 
all  the  damages  sustained  by  the  plaintiff,  by  way  of  com- 
pensation for  the  right  which  it  took  away  of  recovering  at 

(a)  1  Salk.  138. 
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Bgeh.  of  PUat,  law  the  entire  penalty  for  one  breach^  we  think  it  better  to 
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adhere  to  and  follow  np  the  construction  which  the  cases^ 
particularly  those  of  Etheraey  r.  Jackson  (a),  and  Hon^ay 
y.  Bigby  {b)^  have  put  on  the  statute;  and  we  must,  there* 
fore,  hold  the  replication  in  this  case  to  be  bad,  on  the 
ground  that  the  statute  does  not  authorize  any  other 
double  pleading  than  the  multiplication  of  such  breaches 
as  were  properly  assigned  at  common  law.  The  plaintiff 
might  have  assigned  breaches  in  his  declaration  for  the 
then  present  year,  and  for  a  subsequent  year,  alleging  that 
an  appointment  had  been  made  for  that  year,  and  such 
assignment  would  have  been  good  at  common  law,  by  way 
of  anticipation  of  a  plea  of  performance  of  the  whole  condi- 
tion; but  if  the  plaintiff  omits  to  do  so,  and  waits  until 
after  plea,  then,  as  to  the  part  of  the  condition  as  to  which 
performance  is  pleaded,  the  plaintiff  may  assign  one  or 
more  breaches ;  but  as  to  the  part  of  which  performance 
is  not  pleaded,  but  is  excused,  there  must  be  a  suggestion; 
or  if  the  matter  of  excuse  is  traversed,  then  there  must  be 
no  assignment,  but  a  suggestion  of  breaches,  the  truth  of 
which,  without  any  issue,  must  be  tried  with  a  view  to 
ascertain  the  amount  of  damages,  if  the  issue  on  the 
traverse  is  found  for  the  plaintiff,  otherwise  not.  The 
plaintiff  may,  however,  amend  on  payment  of  costs. 

Leave  to  amend  on  payment  of  costs;  other- 
wise judgment  for  the  defendants  on  the 
replication  to  the  second  plea,  and  for  the 
plaintiff  on  the  replication  to  the  third 
plea. 

(a)  8  T.  R.  255.  (6)  5  M.  &  Selw.  eo. 
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Ea;eh.  qfPleag, 
1841. 

Cripps  V.  Field.  June  ii. 

XN  this  case  Jervis  had  obtained  a  rule  calling  on  the  The  directions 
plaintiff  to  shew  cause  why  the  Master  should  not  review  ct«"aufhori2- 
his  taxation,  and  why  the  plaintiff  should  not  refund  so  '"*  ****™  j*! . 

'  i?  r  cases  to  which 

much  as  ought  to  have  been  disallowed^  and  why  he  should  the  rule  of  T.T., 
not  pay  the  costs  of  the  application.     It  was  an  action  on  shortening  de- 
a  biU  of  exchange^  and  in  taxing  the  costs  the  Master  had  ap^iMbiVto 
allowed  the  sum  of  1/.  18*.  for  the  declaration.     It  ap-  »iio^  i'-  !?'• 

*      for  the  declar- 

peared  that  the  plaintiff  had  brought  another  action  on  ation,  do  not 
the  same  bill;    and  it  was  contended  that  the  rule  of  in  which  more 
Trinity  Term,  1  Will.  4,  for  shortening  declarations,  was  ^ 'J'rought'^i''" 
inapplicable  where  more  than  one  action  was  brought  on  *'>«  »»™e  ^>w 

_        .       or  note;  but  in 

the  same  bill ;  and  therefore  that  the  Master  ought,  m  such  case,  the 
accordance  with  the  former  practice,  to  have  allowed  for  {^  aUow^accord- 
the  declaration  according  to  its  length,  in  which  case  the  |^^  'h  of  the 
amount  would  have  been  only  14».  8rf.  declaration. 

E,  V.  WiUiams  shewed  cause. — ^The  practice  contended 
for  is  rather  strange ;  for,  according  to  that,  if  the  plaintiff 
had  brought  one  action  only,  he  would  be  entitled  to  1/.  ISs. 
for  the  declaration,  whereas  if  he  brings  two  he  is  only 
entitled  to  14«.  Sd.  each,  by  which  he  would  get  Ss.  Sd. 
less  for  two  than  one.  [Parke,  B.— The  rule  is  so  laid 
down  in  Archbold's  Practice,  p.  1190,  6th  edition,  where 
it  is  said,  "  In  actions  to  which  the  rule  of  T.  T.,  1  W.  4, 
for  shortening  declarations  applies,  if  the  debt  amount  to 
£20  and  upwards,  and  the  declaration  is  under  twenty-four 
folios,  the  officer  who  taxes  the  costs  is  authorized  to  aUow 
for  the  declaration,  including  instructions,  copy,  and  deli- 
very, 1/.  18*. ;  and  for  close  copy  in  country  causes  accord- 
ing to  length.  But  the  above  regulations  are  not  to  ex- 
tend to  cases  in  which  several  actions  are  brought  on  the 
same  bill  or  note  against  several  parties  thereto/']  No 
objection  was  made  at  the  time  of  taxation,  and  the  plain- 

VOL.  VIII.  XX  M.  w. 
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Exeh.  of  Pleas,  tiff  has  never  been  asked  to  refund :  and  he  ought  not  at 
*  '    least  to  pay  the  costs  of  this  nile^  as  the  defendant  ought 
Cripps       to  have  informed  him  of  the  overcharge^  and  asked  him  to 
Field.         refund. 

Parke^  B. — ^An  attorney  is  presumed  to  know  what  the 
practice  is.  The  Master  certifies  that  it  is  correctly  stated 
in  Mr.  Archbold's  book ;  and  it  is  well  known  that  where 
there  are  more  declarations  than  one  on  the  same  bill,  the 
practice  is  to  allow  for  the  declaration  according  to  its 
length.  The  rule  will  be  absolute  without  costs;  but  in 
future  it  must  be  understood,  that,  if  an  attorney  make  im- 
proper charges  in  his  bill,  he  must  not  expect  that  other 
parties  are  to  point  them  out  before  they  come  to  the 
Court.  If  he  charge  more  than  he  is  entitled  to,  he  will 
be  visited  with  the  costs  of  the  rule  to  refund. 

Alderson,  B.,  Gurney,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute,  without  costs. 


jum  11.  Watson  v.  Fraser. 

Where  an  un-  1  HE  plaintiff,  who  was  an  infant,  sued  in  this  action 

bankrupt  was  ^Y  ^^^  ^^^^  friend,  and  a  rule  had  been  obtained,  calling 

a'*^  Uit*d^  ^  ^^  *^®  prochein  amy  to  shew  cause  why  the  proceedings 

chein  amy  for  should  not  be  Stayed  until  he  should  give  security  for  costs, 

an  infant  plain-  ,  ^-  .     .  ,       ,,  ,  .         ,      ^ 

tiff,  the  Court,  or  Why  another  prochein  amy  should  not  be  appointed.  It 
moJed^him /and  appeared  that  the  person  who  sued  as  prochein  amy  was 
ordered  another  an  uncertificated  bankrupt;  that  the  father  of  the  plaintiff 

to  be  appointed.  ^  '  ^ 

The  father,     was  living,  but  being  a  material  witness  on  the  trial,  he 
natural  fuardi-  ^^  ^ot  applied  to  be  admitted  as  prochein  amy. 

anoftheinfiint, 

ought  in  the  first  insUnce  to  be  appointed  prochein  amy,  and  If  his  evidence  is  likely  to  be 
required  at  the  trial,  an  application  ought  to  be  made  to  the  Court  to  release  him,  by  the  ap- 
pointment of  a  proper  substitute. 
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Plati  shewed  cause. — It  is  laid  down  generally  in  the  ««?*.  0/  pum, 

1841 
books  of  practice,  that  the  insolvency  of  a  prochein  amy  is 

no  ground  for  requiring  security  for  costs  (a).  In  an 
AmwgmoHS  case  in  Marshall's  Beports  {b),  Sir  Jamea  Mont- 
field^  C.  J.,  observed,  ''that  the  infant  might  have  a  good 
right  of  action,  and  was  not  to  lose  his  cause  because  his 
prochein  amy  was  not  a  man  of  responsibility/'  The  doc- 
trine laid  down  by  BuUer,  J.,  in  Doe  d.  Selby  v.  Abton  (c), 
that,  "  when  an  infant  sues,  the  Court  will  oblige  the  pro- 
chein amy  or  guardian,  or  attorney,  to  give  security  for  the 
costs,''  must  be  considered  as  overruled  by  that  and  subse- 
quent cases.  In  an  Anonymous  case  in  2  Chit.  Bep.  359, 
the  Court  doubted  whether  such  an  application  could  be 
entertained;  and  in  YarmautA  v.  Mitchell  {d),  it  was  held 
that  an  infant  need  not  give  security  for  costs,  though  his 
prochein  amy  is  sworn  to  be  insolvent.  A  party  ought  not 
to  be  delayed  his  suit  on  this  ground ;  if  he  were,  it  would 
in  many  cases  be  a  denial  of  justice.  The  Court  does  not 
appoint  a  prochein  amy  for  the  benefit  or  protection  of  the 
defendant,  but  of  the  infant  plaintiff,  in  order  that  he 
may  have  some  person  to  direct  him  in  the  conduct  of  his 
sidt.  It  does  not  appear  that  this  infant  has  any  pro- 
perty whatever ;  and  why  is  the  defendant  to  be  placed  in 
a  better  situation,  by  the  appointment  of  a  prochein  amy, 
than  if  he  were  sued  by  a  poor  man,  in  which  case  no 
security  could  be  required,  as  was  held  in  an  Anonymous 
case  in  2  Taunt.  61  {e).  The  rule,  at  all  events,  ought  not 
to  be  in  this  alternative  form. 

Addison,  contra.  —  The  case  of  Turner  v.  Turner  {/) 
affords  a  precedent  for  the  rule  being  in  the  alternative. 
As  to  the  main  question,  would  the  Court,  in  the  exercise 

(a)  Tidd'8  Pr.,  9th  Ed.,  p.  100.  (e)  See  Rou  v.  Jacques,  ante,  p, 

(b)  Vol.  1,  p.  4.  136. 

(c)  1  T.  R.  491.  {/)  2  P.  Wma.  297, 
(<0  2DowL&R>l.  423. 
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Exek.  of  Pleat,  of  its  discretion,  have  granted  the  order  appointing  the 
'   '    plaintiff  as  prochein  amy,  if  they  had  known  that  he  was 
Watson      an  uncertificated  bankrupt?    The  appointment  must  have 
Feaibr.      been  procured  by  fraud  practised  on  the  Court,  which  is 
quite  a  sufficient  reason  for  revoking  it.    [^Parke,  B. — ^The 
Court  certainly  has  a  discretion  in  the  matter,  and  the 
question  is,  whether  they  have  not  been  imposed  upon.] 
What  was  said  by  BuUer,  J.,  in  Doe  d.  SeUy  v.  Alston,  is  an 
express  authority  in  favour  of  the  application;  and  in  Mmm 
v.  Bertram  (a),  which  is  more  recent  than  any  of  the  cases 
which  have  been  cited  on  the  other  side,  it  was  held,  that 
where  an  infant  sues  by  guardian  who  is  sworn  to  be  in 
insolvent  circumstances,  the  Court  will  require  him  to  give 
security  for  costs.   In  the  case  of  Yamuntih  v.  Mitchell,  the 
prochein  amy  was  the  father  of  the  infant,  which  distin- 
guishes that  case  from  the  present,  because  the  fiather  is 
the  natural  guardian  of  an  infant.     Here,  though  the 
father  is  living,  a  stranger  has  been  selected,  and  that 
stranger  an  uncertificated  bankrupt.    There  are  several 
cases   that  are  analogous  in  principle.     In  Heqford  v. 
Knight  {b),  where  the  plaintiff  was  discharged  under  the 
Insolvent  Act,  after  issue  joined,  and  before  notice  of  trial 
given,  the  Court  stayed  the  proceedings  until  the  assignee 
or  some  creditor  of  the  plaintiff  should  give  security  for 
costs.     So,  in  Webb  v.  fVard{c),  which  was    an    action 
brought  by  an  uncertificated  bankrupt,  the  plaintiff  was 
required  to  give  security  for  costs.     He  also  cited  Weston 
V.  Withers  {d).     An  infant  pays  no  costs,  for  it  is  the  pro- 
chein amy  who  is  liable  for  the  costs  of  the  action. 

Parke,  B. — This  rule  must  be  made  absolute  on  some 
terms  or  other,  for  it  is  impossible  for  us  to  allow  an  uncer- 
tificated bankrupt  to  continue  to  be  the  prochein  amy  of 

(a)  4  M.  &  P.  215.  (c)  7  T.  R.  296. 

(A)  2  B.  &  C.  579.  (d)  2  T.  R.  511. 


TRINITY    TEHM^   4  VICT.  663 

an  infiant  suing  before  us.  It  is  the  duty  of  the  Courts  in  ^<^'  ^  ^'m'* 
its  discretion^  to  appoint  a  proper  person  to  act  as  the  pro- 
ehein  amy  of  an  in&nt^  when  he  requires  the  aid  of  one. 
The  object  of  appointing  one  at  all  is^  to  protect  the  rights 
of  the  infimt^  by  the  nomination  of  a  person  of  mature 
years  to  act  for  him.  I  by  no  means  wish  to  be  understood 
as  laying  down  the  general  position^  that  the  poverty  of  a 
prochein  amy  is  always  a  ground  for  removing  him ;  but 
in  the  present  case^  it  appears  to  me^  that  (whether  in- 
tentionally or  not  it  is  unnecessary  to  inquire^  and  it  is  not 
intended  to  cast  any  imputation  on  the  attorney  in  the 
cause^)  an  imposition  has  in  some  way  been  practised  on 
the  Ck>urt,  and  that  they  have  unknowingly  appointed  an 
improper  person  to  act  as  prochein  amy  for  this  plaintiff. 
The  natural  and  proper  individual  to  be  appointed  as  pro- 
chein amy  is  the  feither  of  the  infant^  instead  of  whom  they 
have  brought  forward  an  uncertificated  bankrupt^  a  person 
incapacitated  by  law  from  acquiring  any  property  which  he 
can  call  his  own ;  a  fact  which^  the  moment  it  becomes 
exposed  to  the  Courts  will  induce  them^  in  the  exercise  of 
their  discretion,  to  interpose  and  remove  him.  Even  as 
regards  the  benefit  of  the  infant  himself,  an  uncertificated 
bankrupt  is  an  improper  person  to  be  appointed,  as  all  his 
property  belongs  to  his  assignees.  The  father  is,  as  I  have 
stated,  the  proper  and  natural  guardian  of  every  infant, 
and  as  such  ought  always,  in  the  first  instance,  to  be 
appointed  to  act  as  his  prochein  amy ;  and  if,  as  appears 
to  be  the  case  here,  his  evidence  is  likely  to  become  neces- 
sary in  the  course  of  the  cause,  a  special  application  should 
be  made  to  the  court  to  have  him  removed,  and  another 
prochein  amy  appointed.  The  Court  would  then  have  an 
opportunity  of  seeing  who  the  person  proposed  to  be  sub- 
stituted was,  and  would  take  care  that  he  was  a  fit  and 
proper  individual  for  that  purpose ;  they  would,  at  least, 
take  care  to  have  some  more  respectable  person  than  an 
uncertificated  bankrupt.    But  the  father  of  an  infant  can- 
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done  in  a  regular  course.   Without^  therefore^  laying  down 

any  general  rule  on  that  subject^  it  suffices  to  say,  that,  in 
this  particular  case,  we  consider  a  deception  has  been  prac- 
tised on  the  Court  in  appointing  this  person,  who  ought 
not  to  be  allowed  to  continue  as  prochein  amy  to  this  in- 
fant any  longer.  This  rule  must,  therefore,  be  made  abso- 
lute to  set  aside  the  appointment. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


Foster  v.  Pryme. 
June  11.         -^ 

Whether  an  ap-  v^LEASBY  had  obtained  a  rule  to  shew  cause  why  the 

pesrancebeen-    ,.  ^-  .,.,,  -ii-i  ■ 

tered  in  tenn  judgment  of  noupros  Signed  m  this  cause  should  not  be  set 
tion!  ^he  pUiin.  ^^ido  for  irregularity.  It  appeared  that  the  writ  of  sum- 
tiflrha«thewhoie  ^ons  was  served  on  the  18th  of  April,  and  on  the  7th  of 

of  the  term  '^     ' 

next  following  May,  the  last  day  but  one  of  Easter  Term,  an  appearance 
and  therefore,  ^^  entered.  A  demand  of  declaration  was  served  on  the 
pi^rln^^Twu     Pl«ii^tiff  on  the  18th  of  May,  and  on  the  2nd  of  June  judg- 

entered  in  Eaa-  mcut  of  nOUprOS  was  signed, 
ter  Term,  and 
judgment  of 

edlS'TrinU^'  PeterBdorff  now  shewed  cause.— The  plaintiff  ought  to 
Term,  it  wai     j^yg  declared  before  the  end  of  the  term  next  after  the 

held  that  the 

judgment  wai    service  of  the  writ.     Formerly,  in  actions  by  bill,  if  an  ap- 


irregular. 


pearance  was  entered  of  the  term  in  which  the  writ  was 
returnable,  the  plaintiff  had  the  whole  of  the  next  term  to 
declare  in;  but  now,  in  actions  commenced  by  writ  of 
summons,  inasmuch  as  an  appearance  may  be  entered  by 
the  defendant  in  vacation  as  well  as  in  term  time,  the 
plaintiff  ought  to  declare  within  the  term  next  after  the 
execution  of  the  writ,  otherwise  a  judgment  of  nonpros 
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may  be  signed.  1  Arch.  Prac.  283  (a).    The  writ  in  this  Sxeh.  0/  P/««, 
case  was  served  in  Hilary  Vacation^  and  judgment  was  - 

not  signed  until  Trinity  Term.  Fo«tbe 

Prtme. 
Ckaaby,  in  support  of  the  rule. — ^The  plaintiff  has  still 
the  whole  of  the  following  term  after  the  defendant  has 
entered  an  appearance  to  declare  in.  The  practice  is  cor- 
rectly stated  in  Lush's  Prac.  886  (4),  where  it  is  said— 
''  The  plaintiff  is  not  compellable  to  declare  until  the  end 
of  the  term  next  after  that  in  or  of  which  the  appearance 
is  entered,  it  being  enacted  by  18  Car.  3,  stat.  2,  s.  8,  that 
upon  appearance  to  be  entered  in  the  term  wherein  the 
process  is  retumablcj  with  the  respective  officers  in  that 
behalf,  for  the  said  person  or  persons,  by  attorney  or  at- 
tomies,  in  the  said  respective  Courts  from  whence  the 
said  process  issued,  unto  such  process,  unless  the  plaintiff 
in  such  processs  named  shall  put  in  to  the  Court  from 
whence  such  process  did  issue,  his  declaration  against  the 
person  so  arrested  in  some  personal  action  or  ejectione 
firmae  of  lands  or  tenements,  before  the  end  of  the  term 
next  following  after  appearance ;  that  then  a  nonsuit,  for 
want  of  a  declaration,  may  be  entered  against  the  plaintiff 
in  the  said  courts  respectively.  The  judgment  of  nonpros 
given  by  this  statute  differs  from  the  nonsuit  upon  an 
original  at  common  law;  though  in  terms  confined  to  bail- 
able actions,  it  has  always  been  construed  as  applicable 
also  to  serviceable  process.  The  defendant  must  appear 
by  attorney  at  such  a  time  that  his  appearance  may  have 
relation  back  to  the  return  of  the  writ.  .  Accordingly,  the 
judgment  states  the  appearance  to  have  been  made  on  the 
return  day.  As  the  appearance  must  now  be  dated  of  the 
day  on  which  it  is  entered,  and  the  doctrine  of  relation  is 
abolished,  it  would  seem  that,  in  order  to  avail  himself  of 
the  statute,  the  defendant  must  cause  it  to  be  entered  on 
the  eighth  day  inclusive  after  the  service.'^ 

(a)  6ih  Edit.  {h)  And  see  Tidd's  New  Prac.  224. 
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AldebsoNj  B. — ^Whether  the  appearance  be  entered  in 
term  time  or  vacation,  the  same  rule  prevails,  and  the 
plaintiff  has  the  whole  of  the  term  next  after  the  appear- 
ance is  entered  to  declare  in.  Here  the  appearance  was 
entered  on  the  7th  of  May,  which  was  in  Easter  Term,  and, 
as  the  judgment  of  nonpros  was  signed  before  the  expira- 
tion of  Trinity  Term,  it  is  irregular,  and  the  rule  must 
therefore  be  absolute  for  setting  it  aside. 


Rule  absolute. 


In  an  action  of 
trespass  qu.  c1. 
fr.,  the  defend- 
ant pleaded, 
first,  not  guilty; 
secondly,  that 
the  plaintiff  was  j,  .      i 

not  possessed  of  commou  ot  turbary, 

the  close ;  third- 


June  12.  Benn  t;.  Bateman  (a). 

iBESPASS    quare    clausum    fregit.      The    defendant 
pleaded, — first,  not  guilty;   secondly,  that  the  plaintiff 
was  not  possessed  of  the  close;   thirdly,  ^  prescriptive 
right  of  common  of  pasture ;  fourthly,  a  similar  right  of 
The  plaintiff  joined  issue  on  the  first 
1^  MTfoiirthi^    *^^  second  pleas,  traversed  the  right  alleged  in  the  third 
special  pleas  of   and  fourth  pleas,  and  new  assigned  excess.    The  defendant 

prescriptive 

rights.  The  to  the  ncw  assignment  pleaded  payment  into  Court  of  10«., 
Joining  igfue*on  ^^^h  the  plaintiff  accepted  in  satisfaction,  and  entered  a 
the  first  two       nollc  proscqui  as  to  the  rcsiduc  of  the  causcs  of  action.  The 

pleas,  traversed  ^         ^ 

the  right  in  the  Master,  On  taxation,  allowed  the  plaintiff  the  costs  of  the 
and  new  assign,  vrit,  of  part  of  the  declaration,  the  fees  to  counsel,  and 
defendant  pM    ^®'°^  ^^^^»  together  with  the  costs  of  the  new  assignment. 

10«.  into  Court 
on  the  new  as- 
signment, and 
the  plaintiff  ac- 
cepted that  sum 
in  satisfaction, 
and  entered  a 
nolle  prosequi 

as  to  the  other  causes  of  action  i^IJeld,  that  the  dcfcndanu  were  not  entitled  to  the 
costs  of  the  cause. 


Hoggins  had  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  and  allow  the  defendant 
the  general  costs  of  the  cause,  and  the  plaintiff  the  costs  of 
the  new  assignment  only. 


(a)  This  and  the  three  followitig 
cases  were  decided  by  Parke,  B., 


ritting  alone,  on  the  last  day  of 
term. 
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Hugh  Hill  shewed  cause. — ^The  Master  has  allowed  the  ^ch.  of  Pkas, 
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defendant  the  costs  of  his  special  pleas,  of  the  replications 

thereto,  and  of  the  nolle  prosequi,  and  he  was  not  entitled  to 
any  more.  The  plaintiff  had  a  good  cause  of  action,  and 
was  therefore  entitled  to  the  costs  of  the  writ,  and  to  the 
other  costs  which  the  Master  has  allowed.  However  ap- 
parently conflicting  some  of  the  authorities  may  seem, 
the  principle  which  regulates  the  plaintiff's  title  to  costs 
in  such  cases  is  correctly  stated  in  the  editor's  note  to 
Greene  v.  Jones  (a). — He  was  then  stopped  by  the  Court. 

Hoggins,  in  support  of  the  rule. — In  Griffiths  v.  Jones  (i), 
the  defendant  in  an  action  on  the  case  pleaded  the  general 
issue,  and  justified  under  a  right,  which  the  plaintiff  tra- 
versed ;  the  plaintiff  afterwards  obtained  an  order  to  amend 
on  payment  of  costs,  and  withdrew  the  traverse,  and  new 
assigned  excess ;  the  defendant  confessed  the  new  assign- 
ment, an'd,  withdrawing  so  much  of  the  general  issue  as 
applied  to  that  part  of  the  declaration,  new  assigned,  and 
paid  into  Court  £10,  which  the  plaintiff  took  out.  The 
Master  allowed  the  plaintiff  the  costs  of  the  writ,  and  of 
the  new  assignment  and  subsequent  proceedings,  but  gave 
the  defendant  the  other  costs,  and  the  general  costs  of  the 
cause ;  and  it  was  held  that  the  Master  was  right.  That 
decision  is  in  point  in  the  present  case. 

.  Pakke,  B. — It  does  not  appear  to  me,  on  looking  into 
that  case,  that  it  goes  the  length  contended  for  by  Mr. 
Hoggins.  The  marginal  note  is  incorrect,  and  is  not  war- 
ranted by  the  judgment.  The  expression, ''  general  costs," 
which  fell  from  Lord  Abinger  in  that  case,  and  which  pro- 
bably led  to  the  error,  is  ambiguous.  My  Brother  Alder^ 
son,  in  his  judgment,  says  nothing  about  general  costs. 
The  taxation  is  right,  and  therefore  this  rule  must  be  dis- 
charged. 

Rule  discharged,  with  costs. 

(a)  1  Wms.  Saund.  300  a.  (6)  1  M.  &  W.  731. 
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June  12,  Bray  v.  Hanson. 

Where  time  Jl  ISH  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew 

prioHndorse"  causc  whj  an  Order  of  Gumey,  B.,  and  the  judgment  and 

harbeelfsi  *n-  ^xecution  founded  thereon,  should  not  be  set  aside,  and  why 

ed  in  an  action  the  defendant  should  not  be  discharged  out  of  custody.    It 

on  the  same  •         i         i        •     -i 

bill  against  a  appeared  that  this  was  an  action  by  the  indorsee  of  a 
dorte?"— if "«,  ^^  o^  exchange  against  the  indorser,  and  that  after  issue 

that  the  Court  joined,  and  notice  of  trial,  the  defendant  had  signed  a  con- 
could  not  inter-   •»  '  '  o 

fere  to  set  aside  sent  to  a  judge's  Order  for  stay  of  proceedings,  on  payment 

on  that^ound,  of  the  debt  and  costs  by  a  certain  day,  with  the  usual  con- 

"uw  iiot^*"^  dition,  that,  in  default  thereof,  the  plaintiff  should  be  at 

affected  by  such  liberty  to  sigu  final  judgment,  and  issue  exccutiou.    The 

indulgence  be-  ''  ^  •»      o  ^ 

ing  given  after  order  was  afterwards  made  by  Gumey,  B.,  in  the  usual  way, 
^  Aji  aclTo^n  both  parties  attending  by  their  attomies,  and  the  money 
brou"ht'Tnd  ^®*  having  been  paid  according  to  the  order,  the  plain- 
issue  joined,  tiff  signed  judgment,  and  took  the  defendant  in  execution 

and  notice  of 

trial  given,  the  undcr  a  ca.  sa.     It  also  appeared  by  the  affidavits,  that, 

ed^rc1)Mcn?"'  subsequently  to  the  judgment  against  the  present  defend- 

order  forrilta  *"**'  *^®  plaintiff  had  given  time  to  a  prior  indorser.    The 

of  proceedings,  rulc  was  obtained  on  three  grounds — first,  that  a  consent 

debranTTOsto  to  a  judgc's  Order  like  the  present  amounted  to  a  cogno* 

dav*  wi^'the  ^**'  *"^^  ought  to  have  been  attested  by  an  attorney  acting 

usual  condition,  on  behalf  of  the  defendant,  in  pursuance  of  the  provisions 

that,  in  default  '        r  r 

of  payment,  the  of  1  &  2  Vict.  c.  110,  s.  9;  sccoudly,  that,  being  a  cogno- 
L at Hbertyto  ^^>  ^^  required  a  stamp ;  thirdly,  that  the  defendant  was 
rowlL  and^iMM  ^^•^^•'8^  ^^  *^®  ground,  that,  subsequently  to  the  judg- 
ezecution.   No  mont  obtained  against  him,  the  plaintiff  had  given  time  to 

attorney  at-  •       •    j 

tended  on  be-    a  pnor  incLorser. 

half  of  the  de- 
fendant when 

the  consent  was        jg^/g,  shewed  causc. — First,  the  consent  cannot  be 

given ;  but  both  ^  ' 

parties  appear-   considered  to  be  in  the  nature  of  a  cognovit,  the  act 

ed  before  the 
Judge  when 

the  order  was  made  : — Held,  that  the  consent  did  not  amount  to  a  cognovit,  and  did  not  re- 
quire a  stamp,  or  the  attendance  of  an  attorney  at  the  time  of  its  execution,  pursuant  to  the 
provisions  of  1  &2  Vict.  c.  110,  s.  9. 


TKINITY    TERM^   4  VICT.  669 

of  the  judge  being  necessary  to  give  it  validity.    As  to  *«?*•  ^  ^'««» 
the  second  pointy  in  Pole  v.  Ford  (a),  it  was  held,  that  ^  -^ 

withdrawing  a  fi.  fa.  against  the  acceptor  of  a  bill  of  ex-         ^^^^ 
change  did  not  discharge  the  drawer,  and  that  the  rule,  that       Mamsok. 
giving  indulgence  to  an  acceptor  without  the  consent  of 
the  drawer  discharges  such  drawer,  does  not  apply  after 
judgment. 

Fish,  contra. — ^The  rule  that  time  given  to  the  acceptor 
of  a  bill  of  exchange  discharges  those  parties  who  are  en- 
titled to  sue  him,  is  laid  down  in  Chitty  on  Bills  (i),  with- 
out any  distinction  as  to  the  indulgence  being  given  before 
or  after  judgment. 

Pabke,  B. — ^It  will  not  be  requisite  in  this  case  to  go 
into  the  question  as  to  whether  the  prior  parties  to  this 
bill  were  discharged  or  not,  for  the  case  which  has  been 
referred  to  by  Mr.  Byles,  of  Pole  v.  Ford,  is  an  express 
authority,  that  when  judgment  has  been  signed  against  one 
of  the  parties  to  a  bill  or  note,  the  Court  will  not  interfere 
on  affidavit  to  set  aside  the  judgment,  or  stay  proceedings  in 
an  action  against  another  party.  Here  there  is  a  regular 
judgment  on  record  against  the  indorser.  How  can  that 
be  affected  by  the  discharge  of  a  prior  indorser?  There 
can  be  no  relief,  unless  there  be  a  remedy  in  a  court  of 
equity.  Then  with  respect  to  the  stamp,  a  cc^novit,  it  is 
true,  requires  one,  when  it  contains  any  special  terms 
beyond  a  simple  confession  of  the  cause  of  action,  which  is 
not  the  case  here.  Then  it  is  said  there  was  no  attorney 
present  on  behalf  of  the  defendant  when  he  signed  the 
consent  for  the  judge's  order;  but  inasmuch  as  it  appears 
that  an  attorney  was  present  on  his  behalf  when  the  judge's 
order  on  that  consent  was  obtained,  I  think  that  objection 
cannot  prevail,  and  that  the  case  does  not  come  within  the 
statute. 

Rule  discharged. 

(a)  2  Chit  Rep.  125.    .  (h)  Pp.  408,  411,  9th  Ed. 
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^T^'^CiT'  Bakbe  V.  Flower. 

Juve  12. 

wh^re  a  de-  XjAYLEY  moved  for  a  rule  calling  on  the  plaintiff  to 
ing  wrved  wiib  shcw  cause  why  judgment  and  execution,  together  with 
acScm'wcDMo  ^^®  previous  proceedings,  should  not  be  set  aside  for  irre- 
the  piaintir 8  gularitj,  with  costs.  It  appeared  from  the  affidavits,  that 
without  any  at-  the  defendant,  on  being  served  with  the  writ,  caUed  alone, 
ing"on  Wuhe^  ^^  *^®  ^^^  of  April,  upon  the  plaintiff's  attorney,  and  on 
half,  signed  a     being  asked  whether  he  wished  to  settle  the  action,  stated 

consent  for  a  °  ' 

Judge's  order  that  he  wishcd  to  do  SO.  The  attorney  thereupon  pre- 
o/the  debt  and  pared  a  consent  for  a  Judge's  order  for  staying  the  pro- 
Ucuiar'day! wBd  cccdiugs,  with  the  usual  condition,  that  final  judgment 
in  default         might  be  signed,  and  execution  issue,  in  the  event  of  the 

thereof,  that  the        °  *®        '  .,      .,.  ^. 

plaintiff  should  debt  and  costs  not  bemg  paid  within  a  certam  time.    This 

sign^judgment^  conscut  the  defendant  signed,  and  on  the  4th  of  June 

cutlJ^Tnron.  *^®  plaintiff  obtained  the  order  thereon  from  the  Judge, 

sequence  of  ^  qq  ouc  attending  ou  behalf  of  the  defendant.     Defaidt 

order  was  sub-  having  been  made  in  payment  of  the   debt  and  costs 

tahiedbythe  within  the  time  limited,  judgment  was  signed  and  exe- 

pUintirsattor-  cution  issucd. 

ney  ex  parte, 
and  default 

made,%d^^nt  Boyley  Contended,  that  a  consent  of  this  description 

Tn^d  Mwurion  wnoimted  to  a  cognovit  within  the  meaning  of  1  &  2  Vict, 

^nwdi—Heid,  c.  110,  s.  2,  and  was  consequently  void,  not  having  been 

sent  did  not  duly  attested  in  pursuance  of  the  provisions  of  that  act, 

cognovit,°or  re-  ^ud  no  attorney  for  the  defendant  having  attended  the 

UMted  accord-'  ^^^^^^K  ^P  ^^  ^®  couscnt,  or  the  making  of  the  order 

ing  to  the  pro-  before  the  judge.    The  intention  of  the  Legislature,  to 

▼i8ion8ofl&2  .  i.        ,  ,,  ,      .  , 

Vict  c.  110,       prevent  frauds  upon  ignorant  parties,  would  be  frustrated, 

''  '  if  proceedings  like  the  present  were  sanctioned,  for  the 

judge  by  whom  the  order  is  made  knows  nothing  of  the 

circumstances  of  the  case,  or  whether  it  is  proper  for  the 

party  to  give  such  consent  at  all. 

Farke,  B. — My  present  impression  certainly  is,  that 
this  case  does  not  come  within  the  provisions  of  the  sta- 
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tute,  or  that  a  Judge's  order  obtained  in  this  way  is  any  Exeh,  0/  Pieat, 
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evasion  of  it.  You  may  however  take  your  rule,  but  do 
not  draw  it  up  until  I  have  had  an  opportunity  of  further  Bakvr 
considering  the  question.  The  statute  says^  that  "  no  war-  flowbr. 
rant  of  attorney  to  confess  judgment  in  any  personal 
action,  or  cognovit  actionem,  given  by  any  person,  shall 
be  of  any  force,  unless  there  shall  be  present  some  attorney 
of  one  of  the  superior  courts  on  behalf  of  such  person,  ex- 
pressly named  by  him,  and  attending  at  his  request,  to  in- 
form him  of  the  nature  and  effect  of  such  warrant  or  cog- 
novit,  before  the  same  is  executed.^'  That  section  applies 
to  a  warrant  of  attorney  or  cognovit  given  by  a  party  out 
of  Court;  the  present  case  is  only  one  of  a  consent  to  an 
order  if  a  Judge  thinks  proper  to  make  one.  It  is  true, 
such  a  consent  much  resembles  a  cognovit,  but  then  it  is 
not  one,  for  nothing  can  be  done  upon  it  of  itself,  until  a 
Judge's  order  is  made  in  pursuance  of  it.  The  present 
case  certainly  differs  from  the  one  before  me  this  morning 
of  Bray  v.  Manson,  in  this,  that  there  an  attorney  acting 
on  the  part  of  the  defendant  appeared  before  the  Judge  to 
consent  to  the  order  being  made;  and  I  have  no  doubt  at 
all  of  the  validity  of  a  Judge's  order  made  under  such  cir- 
cumstances ;  but  whether  the  same  can  be  said  when  there 
is  no  attorney  acting  on  the  part  of  the  defendant,  is  the 
difficulty  in  the  present  case.  It  certainly,  as  it  appears 
to  me,  would  be  much  for  the  benefit  of  defendants,  if 
cases  like  the  present  did  not  come  within  the  ninth  sec- 
tion of  the  statute,  for  it  must  be  very  beneficial  for  them 
to  be  allowed  to  settle  actions  without  the  expense  of  em- 
ploying an  attorney  or  going  before  a  judge. 

Cur.  adv.  vult. 

The  learned  Baron,  after  conferring  with  the  other 
Judges  of  the  Court,  directed  that  the  rule  should  not  be 
drawn  up,  on  the  ground  that  the  case  fell  within  the  prin- 
ciple of  Bray  v.  Manson. 

Rule  refused. 
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Exeh.  of  PUtu, 

J!^  Slattke  v.  Pinter. 

WherTadel  1  HE    defendant,  on  the    27th  of  March,   obtained   a 

eTin"ordeJ*for  '^^6®'^  o^^er  for  a  week's  time  to  plead,  on  the  terms  of 

time  to  plead,  ''  pleading  issuablj,   rejoining   gratis,   and   taking  short 

on  the  terms  o»,^.,,^  f        •%       n  •• 

taking  short  noticc  of  trial,  if  necessaij,  for  the  first  or  any  sittings  m 

ft)f  Se^itullis  or  after  next  Easter  Term/'    The  plaintiff  gave  no  notice 

'"  ^Tenn '^^^  ^^  *^*^  ^^^  ^^^  ^^  *^^®  sittings,  but  gave  short  notice  of 

Held,  that  he  trial  for  the  sittings  after  Trinity  Term.     The  defendant 

obliged  to  take  took  no  noticc  of  it;  and  the  cause  having  been  taken  as  an 

SarfOT  fhe  °^  undefended  one,  a  verdict  was  found  for  the-plaintiff.  Jervis 

sittings  in  or  subsequently  obtained  a  rule  to  set  aside  the  verdict  as 

after  any  sub-  , 

sequent  term,  irregular,  ou  the  ground  that,  by  the  terms  of  the  order, 

tiff  musj  in°"  the  obligation  of  the  defendant  to  take  short  notice  of  trial 

such  case,  giv 
an  ordinary 

notice.  Term  or  the  sittings  after  it. 


such  case,  give   ^^  restricted  to  the  case  of  its  being  tried  either  in  Easter 

an  ordinary  ^ 


Humfrey  shewed  cause. — ^The  plaintiff  was  not  restricted 
by  the  terms  of  the  order  to  giving  short  notice  of  trial  for 
the  sittings  in  or  after  Easter  Term,  but,  being  empowered 
to  do  so  for  those  sittings,  might  compel  the  defendant  to 
take  short  notice  of  trial  for  any  subsequent  sittings. 

Jervis,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B. — I  think  the  defendant's  construction  of  the 
order  is  the  correct  one,  and  that  the  verdict  is  irregular. 
The  order  for  time  to  plead  only  imposes  the  term  of 
taking  short  notice  of  trial  at  the  sittings  in  or  aft;er 
Easter  Term.  If  the  plaintiff  does  not  go  to  trial  ac- 
cordingly, then  he  is  bound  to  give  an  ordinary  notice. 
If  the  plaintiff  wished  to  try  the  cause  at  any  subsequent 
sittings,  he  might  have  inserted  the  words,  "to  take  short 
notice  of  trial  for  the  sittings  in  or  after  Easter  Term,  or 
any  future  sittings.^' 

Rule  absolute. 
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Bxeh.  of  Pleat, 
1841. 

SCHILD  V.  KiLPIN.  , 

June  11. 

Assumpsit  by  indorsee  of  a  bill  of  exchange  for  £75,  To  an  action  by 

dated  10th  of  February,  1840,  drawn  by  H.  W.  on  and  L"cSertorT.""' 

accepted  by  the  defendant,  payable  twelve  months  after  Jj"  j^?*^j*nr' 

date  to  the  order  of  the  drawer,  indorsed  by  H.  W.  to  T.  pleaded,  that 

W.,  by  him  to  a  firm  of  Stones  &  Son,  and  by  them  to  donement  to 

the  plaintiff.     The  declaration  was  in  the  form  given  by  iJ^a  bcforc^hc 

the  rules  of  T.  T.,  1  Will.  4,  alleging  that  the  defendant  commencement 

'  ^  n     o  ^  of  the  suit,  to 

promised  the  plaintiff  to  pay  the  bill  when  due,  according  wit,  on  Src,  the 

to  the  tenor  and  elFect  of  the  bill  and  of  his  acceptance,  g<^and  vaiua- 

and  that  he  hath  not  paid  the  said  bill.  ^lo^h^dtned 

Plea,  that,  after  the  said  indorsement  to  the  plaintiff,  ^«  wu  to  J.W., 

who,  from 

and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  thence  until 
the  plaintiff,  for  a  good  and  valuable  consideration  in  that  th^  T^^"      ^^ 


behalf,  indorsed  the  said  bill  to  a  certain  person,  to  wit,  one  "*"^^nd**j^[nJ' 

J.  Wright,  who  from  thence  until  and  at  and  after  the  and  remains, 

commencement  of  this  suit  was,  and  still  is  and  remains,  holder  thereof, 

the  indorser  and  holder  thereof:  and  the  defendant,  from  JJ^J  from^fje"^" 

the  time  of  such  indorsement  to  the  said  J.  Wright  con-  *>™«  of  such  in- 

dorsement  to 

tinually  hitherto,  hath  been  and  still  is  liable  to  pay  the  the  said  j.  w. 

amount  of  the  said  bill  to  the  said  J.  Wright. — Verifica-  Jberio*hath 

f:^n  been,  and  still  is 

^'^"-  liable  to  pay 

Replication,  de  injuria.  *«  amount  of 

«        .  ,    ,  ,  .    .    ,       .      ^  ^*>«  *>«"  to  the 

Special  demurrer,  and  j^mder  in  demurrer.  said  J.  w. 

The  case  was  argued  in  the  present  term,  (June  7),  by  SjuiS'— ^e«, 

on  special  de- 
rm •         •  mnrrer,  that 

Corrie,  in  support  of  the  demurrer. — The  question  is,  the  plea  was  in 

whether  this  is  a  plea  in  excuse  for  the  breach  of  the  con-  excuse',  "of  the 

tract  alleged  in  the  declaration;  if  it  be  not,  the  replication  {'^^^'^g'^^J^^Jf^^^ 

de  injurift  is  bad.  Now  the  promise  alleged  in  the  declara-  tion,  vis.  the 

tion  is  a  promise  by  the  defendant  to  the  plaintiff  to  pay  the  the  bill  accord- 

bill— i.  e.,  to  the  legal  holder-not  a  promise  to  pay  the  bill  l°Veffw*t  of  the 

to  the  plaintiff;  and  the  breach  alleged  is,  that  the  defend-  ^*|^{J°^*'^"* 

the  replication  was  improper. 
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Bxeh,  o/Pietu,  ant  has  not  paid  the  bill.    Now  the  plea,  it  is  true,  ad- 
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mits  the  promise  alleged,  viz.  the  promise  to  pay  the  bill ;  bat 
the  defendant  does  not  excuse  himself  from  the  breach  al- 
leged, viz.  the  non-payment  of  the  bill  according  to  the  tenor 
of  his  acceptance,  but  shews  that,  in  respect  of  that  breach, 
the  plaintiff  has  no  right  of  action,  the  right  to  sne  on  the 
bill  being  vested,  at  the  time  of  the  commencement  of  the 
suit,  in  another  person.  The  plea,  therefore,  denies  the 
existence  of  any  cause  of  action  in  the  plaintiff,  and  the 
replication  de  injuri&  is  inapplicable.  The  case  is  within  the 
authority  of  Jones  v.  Senior  {a).  [Lord  Abinger,  C.  B. — 
There  the  plea  was  not  by  way  of  excuse,  but  shewed  that 
something  had  occurred  which  had  extinguished  the  plain- 
tiff's right,  and  had  given  the  defendant  a  right  to  refuse 
always  to  pay  the  bill.]  So  this  plea  shews  an  extinguish- 
ment of  the  plaintiff's  right  pro  tempore,  and  that  the  de- 
fendant had  a  right  to  refuse  payment  to  him  at  the  time 
of  the  commencement  of  the  action. 

Offle,  contr^. — The  plea  admits  that  the  plaintiff  was  the 
holder  of  the  bill  at  the  time  when  it  became  due,  and  had 
then  a  cause  of  action,  but  seeks  to  get  rid  of  it  by  alleging 
that  he  subsequently  indorsed  it  to  a  party  who  was  the 
holder  at  the  time  of  action  brought.  That  is  no  answer  to 
the  action.  The  plea  ought  to  have  averred  that  the  plaintiff 
had  no  interest  in  the  biU  at  the  commencement  of  the 
suit.  The  case  of  Stones  v.  Butt  {b)  shews,  that  if  the  bill 
were  in  the  hands  of  the  plaintiff's  bankers,  as  his  agents, 
or  in  the  hands  of  trustees  for  him,  that  would  not  pre- 
vent his  suing  upon  it,  inasmuch  as  the  interest  in  the  bill 
would  still  be  vested  in  him.  So,  if  a  plaintiff  have  depo- 
sited a  negotiable  instrument  on  which  he  is  suing,  at  the 
same  time  giving  notice  of  the  action,  he  does  not  thereby 
part  with  his  right  of  action ;  Marsh  v.  Newell  (c).     But 

(a)  4  M.  &  W.  123.        (h)  2  C.  &  M.  416.  (c)  1  Taunt.  109. 
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at  all  events,  the  plea  amounts  to  mere  matter  of  excuse.  Ex^  of  PttM, 

1841 
and  the  replication  de  injuri&  is  good.  - 

SCH1X.D 

Carrie,  in  reply. — Wright,  the  plaintiff's  indorsee,  could  Kilpiv. 
sue  the  defendant  on  the  bill,  notwithstanding  a  verdict 
and  judgment  for  the  present  plaintiff.  That  shews  that 
the  plea  is  not  mere  matter  of  excuse.  There  is  no  case 
in  which  the  replication  de  injuria  has  been  held  good, 
where  the  circumstances  set  forth  in  the  plea  occtirred 
after  the  bill  became  due.  In  Isaac  v.  JRirrar(a),  the  facts 
pleaded  all  occurred  before  the  bill  was  due.  The  case  of 
Stones  V.  Btilt  is  inapplicable.  [Lord  Abififfer,  C.  B. — I 
think,  prim&  facie,  the  plea  must  be  taken  to  import  an 
indorsement  by  the  plaintiff  after  the  bill  became  due; 
but  then,  when  it  was  due,  the  plaintiff  had  a  right  of 
action  vested.  The  plea,  therefore,  may  be  an  answer  as 
to  the  principal,  but  how  does  it  answer  the  damages  ?  The 
plea  does  not  answer  the  breach  of  contract  admitted  on 
the  record,  at  the  time  when  the  bill  became  due.]  By 
the  custom  of  merchants,  the  plaintiff,  by  his  indorsement, 
assigned  away  all  right  of  action,  both  for  the  debt  and 
damages.  The  previously  accrued  interest  is  assigned  with 
the  principal.  There  cannot  be  two  co-existing  rights  of 
action  on  the  same  bill :  Johnson  v.  Kennion  {b).  In  Marsh 
V.  Newell,  the  action  was  brought  before  the  plaintiff  parted 
with  the  bill. 

Lord  Abingeb,  C.  B. — The  forms  of  declarations  on  bills 
of  exchange,  with  which  this  is  in  accordance,  are  abridged 
from  the  old  form,  which  alleged  a  promise  to  pay  the 
plaintiff.  I  doubt,  therefore,  whether  the  promise  alleged 
here  must  not  be  understood  as  a  promise  to  pay  the  plain- 
tiff, not  merely  as  a  promise  to  pay  the  holder  of  the  biU; 
if  so,  then  it  woidd  seem  that  the  breach  is  not  denied,  but 

(a)  1  M.  &  W.  65.  (6)  2  WOa.  262. 

VOL.  VIII.  Y  Y  M,  W. 
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Ejneh.  of  Pleat,  the  plea  is  only  an  excuse  for  not  paying  the  plaintiff^  noir 
^  '   ^     founded  on  any  matter  of  discharge  or  release^  or  accord 
ScHiLD       and  satisfaction,  which  puts  an  end  to  the  right  of  action  on 
KiLPiN.      the  bill  altogether,  but  a  mere  reason  assigned  why  the  de- 
fendant should  not  pay  the  plaintiff. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldeeson,  B. — The  question  in  this  case  is,  whether  the 
replication  de  injuria  is  good.  We  are  of  opinion  that  it  is 
not.  The  replication  de  injurift  is  only  good  where  the  plea 
admits  a  breach  of  the  promise  stated  in  the  declaration,  and 
alleges  circumstances  whereby  that  breach  is  excused.  That 
was  clearly  laid  down  in  Isaac  v.  Farrar.  To  a  plea  whereby 
the  breach  is  discharged,  it  is  not  a  good  replication :  Jones 
V.  Senior.  Now  what  is  the  breach  in  this  declaration  ?  It  is 
the  non-payment  of  the  bill  according  to  its  tenor  and  effect. 
Now  the  payment  according  to  the  tenor  and  effect  of  the 
bill  is  a  payment  to  the  holder  of  the  bill,  i.  e.  to  a  person 
to  whom  it  was  originally  made  payable,  or  to  whom  it  has 
been  transferred  by  a  valid  indorsement  and  delivery.  The 
declaration  avers  the  plaintiff  to  be  such  a  person;  for  it 
avers  that  the  bill  was  indorsed  to  him.  The  plea  admits 
this;  but  adds,  that  it  was  indorsed  afterwards  by  the  plain- 
tiff to  Wright,  and  that  Wright  was  and  is  the  holder.  If, 
therefore,  the  averment,  that  the  bill  has  not  been  paid, 
be,  as  it  probably  is,  an  averment  that  it  has  not  been  paid 
to  the  plaintiff,  the  plea  amounts  to  a  denial  that  such 
non-payment  is  a  breach  of  the  promise  of  the  defendant; 
for  a  non-payment  to  the  plaintiff,  he  not  being  then  the 
holder,  is  not  a  non-payment  to  the  holder  of  the  bill.  In- 
stead, therefore,  of  an  excuse  for  a  breach,  it  is  a  denial  of 
the  breach, —  an  argumentative  one,  perhaps,  but  that 
woidd  only  make  it  bad  on  special  demurrer ;  and  conse- 

(a)  1  M.&W.65. 
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qaentljj  de  injiiri&  is  not  a  proper  replication.    For  these  ^ch.  of  Pha$, 
reasons^  we  are  of  opinion  that  the  judgment  mnst  be  for  - 

the  defendant ;  but  the  plaintiff  may  have  liberty  to  amend        Schild 
on  the  usual  terms.  Kilpiw. 

Leave  to  amend  accordingly;  otherwise 

Judgment  for  the  defendant. 


Page  v.  Pearcx.  June  12. 

xN  this  case  Erie  had  obtained  a  rnle^  calling  upon  the  On  the  execu- 
plaintiff  to  shew  cause  why  the  Master's  allocatur,  allowing  inquiry  in  ires- 
costs  to  the  plaintiff,  should  not  be  set  aside.    This  was  an  J" 'ng^lilSed 
action  of  trespass,  in  which  a  writ  of  inquiry  had  been  exe-  *^«  damages  at 

^       *  1      -^  ^j„g  farthing, 

cuted  before  the  under-sheriff  of  Dorsetshire,  when  the  jury  the  under- 
assessed the  damages  at  one  farthing.  The  under-sheriff  was  pHed  to^to  cer- 
immediately  applied  to,  on  the  part  of  the  plaintiff,  to  cer-  ^^  ^t%y\cx. 
tify,  under  the  3  &  4  Vict.  c.  94,  s.  2,  that  the  trespass  was  c  94,  s.  2,  that 
wilful  and  malicious.     The  affidavit  on  which  this  rule  was  wilful  and  ma- 
obtained  stated,  that  the  under-sheriff  thereupon  said  that  alud  ^hat  the 
he  would  certify  that  it  was  wUJvi,  but  would  not  certify  ^f|jy**,,uf  J^^ 
that  it  was  malicious.     The  affidavit  on  the  other  side  would  take  time 

^-^,    ^-  ».i/*s  -I  •^*®  consider 

stated,  that  he  only  said  (after  an  argument  on  the  point  whether  he 
by  counsel),  that  he  would  take  time  to  consider  whether  J^°"  ^  ww^ma- 
he  would  certify  that  the  trespass  was  malicious.    The  M«ow»-^  The 

'  *^  Court  then  ad- 

Court  then  adjourned,   and  met  again  at  5  o'clock  p.  m.  joumed,  and  on 

of  the  same  day,  for  the  purpose  of  taking  an  inquisition  at  5  p.  m.,  me't 

under  an  elegit ;  and  the  affidavit  in  support  of  the  rule  ^^inqJlisuJ^n 
stated  the  belief  of  the  deponents  that  the  under-sheriff  under  an  elegit: 

did  not  certify  until  after  the  Court  had  so  met  again.  certiBcate  given 

The  plaintiff  afterwards  gave  notice  of  taxation ;  and  on  ,heriff  pursuant 

the  parties  attending  before  the  Master,  the  writ  of  inquiry  {J^*^,*^^*'^^" 

was  produced,  with  a  certificate  indorsed  thereon,  in  the  hut  after  the 

Court  had  so 

hand- writing  of  the  under-sheriff,  that  the  trespass  for  met  again,  waa 

valid. 
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Exek,ofPUat,  which  the  action  was  brought  was  wilful  and  malicioiis; 
whereupon  the  Master  allowed  the  plaintiff  his  costs. 

Cresswell  and  Barsiow  shewed  cause  against  the  rule, 
and  relied  on  Thompson  v.  Gibson  (a)  as  a  dedsive  autho- 
rity in  &vour  of  the  plaintiff. 

Erie  and  Bond,  contrtL. — [Alderson,  B. — ^The  certificate 
must  be  given  within  a  reasonable  time  after  the  verdict: 
how  does  your  affidavit  shew  that  it  was  not  ?]  The  depo- 
nents state  their  belief  that  it  was  not  given  until  the 
Court  re-assembled  in  the  afternoon.  The  under-sheriff| 
after  the  adjournment^  had  no  authority  as  Judge  under 
the  writ  of  inquiry.  [AUerson,  B. — He  had  authority  for  a 
reasonable  time  for  the  purpose  of  certifying.]  The  Judges 
of  the  superior  Courts  have  a  continuing  commission  until 
the  new  commission  for  another  assize  is  made  out;  but 
there  is  no  such  continuing  authority  under  a  writ  of  trial 
or  inquiry.  The  ground  of  the  decision  in  Thompson  v. 
Gibson  was  that  no  new  business  had  intervened  to  affect 
the  impression  made  on  the  Judge's  mind  by  the  evidence. 
Here  all  the  under-sheriff's  authority  under  the  writ  had 
ceased^  and  he  was  sitting  under  a  new  authority.  They 
referred  to  Shuttleworth  v.  Cocker  (i). 

Lord  Abinoeb^  C.  B. — ^This  rule  must  be  discharged. 
It  has  already  been  decided,  and  necessarily  so,  that  the 
words  ^'  immediately  afterwards/'  in  the  statute,  cannot 
be  construed  literally ;  and  if  you  abandon  the  literal  con- 
struction of  the  words,  what  can  you  substitute  but 
''  within  a  reasonable  time?"  especially  as  an  indorsement 
of  the  certificate,  eo  instanti,  can  be  of  no  necessity 
whatever.  Here,  when  the  writ  was  executed,  the  un- 
der-sheriff's authority  under  it  is  said  to  have  expired: 

(a)  Ante,  p.  281. 
(b)  2  Scott,  N.  R.  47 ;  1  Man.  &  G.  829 ;  9  Dowl.  P.  C.  717. 
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it  ended,  therefore^  with  the  verdict.  In  that  view  of  Sseh.  qfPieag, 
the  case,  the  word  "immediately^'  is  of  no  importance 
in  this  question,  because,  the  instant  after  the  delivery  of 
the  verdict,  he  was  equally  without  authority.  But  we 
must  construe  the  act  of  Parliament  reasonably;  and  as  it 
requires  him  also  to  consider  the  propriety  of  granting  or 
refusing  a  certificate,  he  has  a  new  commission  for  that 
purpose :  and  when  the  act  says  only  that  the  Judge  shall 
certify  immediately  after  the  trial,  and  does  not  more 
especially  define  the  time,  it  must  mean  that  it  is  suffi- 
cient if  it  be  done  within  a  reasonable  time.  There  must 
surely  be  a  reasonable  interval  for  him  to  consider  his 
judgment,  especially  when  counsel  have  thought  it  a  point 
fit  to  be  argued.  Can  we  then  say  that  in  this  case  he 
has  taken  an  unreasonable  time?  It  is  said,  that  he 
cannot  certify  after  the  trial  of  another  cause :  if  so,  a 
Judge  must  postpone  every  other  cause  for  that  day.  I 
do  not  limit  the  reasonable  time  to  the  interval  before 
the  trial  of  another  cause,  or  even  necessarily  to  the  same 
day. 

Aldebson,  B. — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  under-sheriff  has  exceeded  a  reason- 
able time  in  giving  his  certificate.  Upon  these  affidavits, 
I  do  not  see  what  time  he  has  in  fact  taken ;  and  as  it  is 
to  be  assumed  to  be  a  reasonable  and  proper  act  prima 
facie,  it  is  for  the  party  who  complains  of  it  to  shew  that  he 
took  an  unreasonable  time,  which  he  has  clearly  failed  in 
doing.  Unless,  therefore,  we  were  satisfied  that  he  was 
bound  to  certify  before  adjournment,  it  is  not  shewn  that 
it  was  not  done  within  a  reasonable  time.  Then  Thomp- 
son  V.  Gibson  is  an  express  authority  that  it  need  not  be 
done  before  adjournment. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged. 
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Exeh.  of  Pleast 
1841. 

June  12. 

In  1816,  O. 
ihipped  goods 
on  board  a  ves- 
sel chartered  by 
him  for  Cal- 
cutta, and  B.  & 
Co.  made  ad- 
vances to  ena- 
ble him  to  do 
so,  under  an 
arrangement 
that  the  goods 


CoLviN  and  Others  v.  Buckle  and  Others. 

X  HIS  was  an  action  of  assumpsit,  which  was  commenced 
on  the  10th  of  April,  1888.  It  was  tried  before  Lord 
Abinger,  C  B.,  at  the  London  Sittings  after  Hilary  Term, 
1839,  when  a  verdict  was  found  for  the  plaintiffs  for  the 
damages  in  the  declaration,  subject  to  the  opinion  of  the 
Court  on  the  following  case : — 
The  dechuration  (as  amended  at  the  trial)  stated,  that 
should  be  trans-  the  plaintiffs,  and  one  Richard  Campbell  Bazett  and  John 

mitted  to  the  '^ 

agents  at  Cal- 
cutta of  B.  & 
Co.fWho  were  to 
dispose  of  the 
outward  cargo 


consigned  goods  to  the  said  firm  of  Colvin  &  Co.,  to  be 
sold  at  Calcutta  on  his  account,  and  that  part  of  the  said 
goods  were  consigned  by  a  certain  ship,  called  the  Hero^ 
which  had  been  chartered  to  Oooch  by  one  John  Campion, 
the  managing  owner  thereof,  for  a  voyage  from  London  to 
Madras  and  Calcutta,  and  back  to  London,  upon  certain 


Farquhar,  both  since   deceased,  at  the  time  of  the  pro- 
mise of  the  defendants,  carried  on  business  as  East  India 
agents  and  merchants  in  London,  under  the  firm  of  Bazett, 
there,  and  send  Fairquhar,  Crawford  &  Co. ;  that  they  had  been  connected 

the  proceeds  in.___  -^-..ny-i  i  .1         •»       • 

goods  or  bills  to  With  the  firm  of  Colvin  &  Co.,  who  earned  on  busmess  at 
London^  who      Calcutta;  that,  before  the  promise,  one  J.  B.  Gk>och  had 

were  to  reim- 
burse them- 
selves their 
charges,  and 
hold  the  ba- 
lance at  the  dis- 
posal of  O.     In 
November, 
1817,  G.  being 
in  difficulties, 
and  indebted  to 
the  defendants 

in  £S60,  the  defendants  and  G.  applied  to  B.  Bt  Co.  to  pay  off  this  debt  by  a  further  advance  to 
G.  on  his  consignment,  and  the  defendants  gave  B.  &  Co.  the  following  guarantie: — "  Messrs. 
B.  &  Co. — You  having  expressed  some  doubts  of  the  propriety  of  paying  G.'s  draft  on  you  for 
j(850  in  our  favour,  we  hereby  engage,  if  you  will  pay  us  the  same,  that  we  will  reimburse  you 
the  amount  on  demand,  with  interest,  iii  the  event  0/ pour  finding  it  neeetsarp  to  call  upon  um  to  do 
tOf  either  from  the  state  of  G.'s  pending  account  with  you,  or  from  any  other  circumstances."  B. 
&  Co.  thereupon  accepted  and  paid  a  bill  foriE850,  drawn  by  G.  on  them  in  favour  of  the  defen- 
dants. The  vessel  returned  to  England  with  a  cargo  in  April,  1818,  when  C,  the  owner,  (G. 
having  become  bankrupt),  gave  notice  to  the  East  India  Company,  (in  whose  docks  she  lay),  not 
to  deliver  any  part  of  the  cargo  without  his  authority ;  they  thereupon  sold  the  cargo,  and  paid 
the  owner's  demand  for  freight,  and,  in  consequence  of  conflicting  claims  from  G.'s  assignees 
and  from  B.  &  Co  ,  filed  an  interpleader  bill,  and  paid  the  balance  of  the  proceeds  into  Court. 
Proceedings  at  law  and  equity  were  continued  between  all  the  above  parties,  under  legal  advice, 
up  to  the  year  1887,  when  the  result  was,  that  B.  &  Co.  were  obliged  to  pay  C.'s  costs.  In  1838, 
B.  &  Co.  demanded  of  the  defendants  the  £850  due  by  the  guarantie,  with  interest,  and  their 
share  of  the  expenses  incurred  in  the  law  proceedings,  and  on  their  refusal  to  pay,  brought  an 
action  against  them  on  the  guarantie : — Hetdf  first,  that  the  Statute  of  Limiutions  began  to  run 
against  the  plaintiffs,  not  from  the  termination  of  the  legal  proceedings  in  1837,  but  from  the  re- 
turn and  sale  of  the  cargo  in  1818,  when  all  the  facts  were  ascertained  upon  which  the  defendants' 
legal  liability  depended,  and  therefore  that  it  was  a  bar  to  the  action ;  secondly,  that  the  de- 
fendants could  not  be  made  liable,  under  the  guarantie,  for  the  expenses  incurred  by  the  plain- 
tiffs in  the  law  proceedings. 
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terms  as  to  the  times  of  paying  freight^  &c.^  specified  by  ii»ch.  of  pu<i$, 
the  charter-party ;  that  before  and  at  the  time  of  making     -  '  - 

the  said  consignments,  Bazett  &  Co.  had  advanced  monies  Colvin 
to  Gooch  on  credit  of  the  said  consignments  so  made  to  Buckle. 
the  said  firm  of  Colvin  &  Co.,  which  monies  were  due  and 
owing  at  the  time  of  the  making  of  the  said  promise ;  that 
whilst  the  said  monies  were  so  due  and  owing  from  Gooch 
to  Bazett  &  Co.,  the  said  Gooch  was  indebted  to  the  de- 
fendants in  £850,  and  that  Gooch  had  requested  Bazett 
&  Co.  to  advance  to  him,  upon  the  credit  of  the  said 
Gooch,  and  of  the  aforesaid  goods,  a  further  sum  of  £850, 
for  the  purpose  of  discharging  the  said  debt  so  due  to  the 
said  defendants  from  the  said  Gooch,  by  honouring  a 
draft  or  order  for  the  sum  of  £850 ;  that  Bazett  &  Co. 
were  unwilling  to  do  so  without  further  security ;  that,  on 
the  22nd  day  of  November,  1817,  the  defendants  promised 
the  plaintiffs  and  the  said  Bazett  &  Co.,  that,  if  they 
would  pay  the  said  draft  of  the  said  Gooch  on  them  the 
plaintiffs,  and  the  said  Bazett  &  Co.,  in  favour  of  the  de- 
fendants for  the  sum  of  £850,  they  the  defendants  would 
reimburse  the  plaintiffs  and  their  said  partners  the  said 
amount  of  £850,  with  interest,  in  the  event  of  the  plain- 
tiffs and  the  said  Bazett  &  Co.  finding  it  necessary  to  call 
upon  them,  the  defendants,  to  do  so,  either  from  the  state 
of  the  pending  accounts  of  the  said  Gooch  with  the  said 
firm  of  Bazett  &  Co.,  or  with  the  said  firm  of  Colvin  &  Co., 
or  from  any  other  circumstances  whatever.  The  declar- 
ation then  averred,  that  the  plaintiffs  and  the  said  Bazett 
&  Co.  paid  to  the  defendants  the  amoimt  of  the  said  draft 
for  the  sum  of  £850 ;  that  certain  goods  had  been  con- 
signed by  Colvin  &  Co.,  by  the  Hero,  from  Calcutta,  to  the 
plaintiffs  and  the  said  Bazett  &  Co.,  for  and  on  account 
of  the  said  goods,  which  goods,  after  the  payment  of  the 
said  sum  of  £850,  arrived  in  London ;  that  on  their  ar- 
rival, a  large  claim  was  made  on  them  by  John  Campion-, 
for  freight  alleged  to  be  due  under  the  said  charter-party, 
VOL.  VIII.  z  z  M.  w. 
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Bxeh.  qfP!ea»,  and  that  the  phiintiffs^  and  the  said  firm  respectively,  at 
^^^'  .  different  times  before  the  date  of  the  demand  thereinafter 
mentioned,  were  respectively  obliged  to  expend  and  pay 
large  sums  of  money,  in  endeavonring  to  oppose  the  said 
claim,  and  establish  their  right  to  the  said  goods,  in  liquid- 
ation of  so  much  of  the  said  monies  due  to  them  from  the 
said  Gk>och;  that  the  accounts  between  Qooch  and  the 
plaintiffs  and  Bazett  &  Co.,  in  the  lifetime  of  Basett  k 
Farquhar,  remained  wholly  unsettled  until  a  certain  day, 
much  less  than  six  years  before  the  commencement  of  this 
suit,  at  which  time  monies  to  a  large  amount  were  due  to 
the  plaintiffs,  as  surviving  partners  of  Bazett  &  Co.,  in  re* 
spect  of  the  advances  made  to  Gk)och,  and  the  monies  ex- 
pended in  opposing  the  said  claim  of  the  said  Campion; 
that  the  plaintiffs,  by  reason  of  the  premises,  had  sustained 
a  loss  to  a  large  amount,  in  consequence  whereof  the 
plaintiffs  found  it  necessary  to  call  on  the  defendants  to 
reimburse  the  plaintiffs  the  said  sum  ci  j6860,  with  in- 
terest, 80  paid  by  the  plaintiffs  and  the  said  Bazett  &  Co., 
and  payment  of  such  sums  and  interest  was  then  demanded 
by  the  plaintiffs,  but  the  drfendants  refused  to  pay  the 
same. 

The  defendants  pleaded  non  assumpserunt,  and  also  se- 
veral special  pleas,  of  which  the  following  only  need  be 
here  stated : — 

Fourth  plea,  as  to  the  monies  alleged  to  have  been  ex- 
pended in  opposing  the  claim  of  the  said  Campion,  that 
the  said  sum  was  not,  nor  was  any  part  thereof,  expended 
on  the  account  of  or  by  the  authority  of  the  said  Gooch, 
or  with  the  privity  or  consent  of  the  defendants;  and  that 
if  the  plaintiffs  had  sustained  any  loss,  they  had  sustained 
the  same  of  their  own  wrong ;  without  this,  that  the  said 
sum,  or  any  part  thereof,  was  necessarily  expended  by  Ba- 
zett &  Co.,  modo  et  formi.  On  this  pka  issue  was  joined. 
— Eighth  plea,  the  Statute  of  Limitations ;  on  whidi  the 
plaintiffs  took  issue. 
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The  plaintiffs,  and  one  RichardCampbeU  Bazett  and  John  Kstek.  tf  pihu^ 
FMrqnbar,  both  since  deceased,  in  1816,  carried  on  business  ^  ^^^* 
in  London  as  East  India  agents  and  merchants,  und^ 
the  firm  of  Baaett,  Farquhar,  Crawford  &  Co«  The  plain-^ 
tiffs  are  the  surviving  partners  of  that  house.  In  1817^ 
the  defendants  were,  and  still  are,  merchants  and  ship* 
owners  in  London.  The  transactions  out  of  which  this 
action  arises  commenced  in  1816  and  1817,  at  which  pe« 
riod  Colvin  &  Co.  of  Calcutta,  of  which  house  the  plaintiffs 
Colvin  and  &.  JCL  Basett  were  partners,  were  the  correspond- 
ents and  agents  of  Basett  &  Co.  in  London.  In  1816 
J.  B.  Gooch,  among  other  consignments,  shipped  goods  to 
Calcutta  in  a  vessel  named  the  Hero>  and  Basett  &  Co. 
made  advances  to  him  to  enable  him  to  do  so. .  The  ar«> 
rangement  agreed  on  by  Gkxx^h  and  Basett  &  Co.  was, 
that  the  goods  should  be  transmitted,  for  the  security  of 
Basett  &  Co.,  to  Colvin  &  Co.,  at  Calcutta,  who  were  to 
dispose  of  the  outward  cargo  in  Calcutta,  and  send  the 
(MTOceeds,  either  in  goods  or  bills,  to  Basett  &  Ca  in  Lon- 
don; and  the  latter  were  to  reimburse  themselves  the 
oharges  and  expenses,  and  hold  the  balance  at  the  disposal 
of  Oooch ;  and  by  the  bills  of  lading,  the  goods  bought  at 
Calcutta  were  to  be  made  deliverable  to  Basett  &  Co.  in 
London.  In  November  1817,  Gk)och  being  in  doubtful 
credit,  and  indebted  to  the  defendants  in  £850,  the  latter 
and  Gooch  applied  to  Basett  &  Co.  to  pay  off  this  debt 
by  means  of  a  further  advance  to  Oooch  on  the  consign- 
ment. Oth^  firms,  to  whom  GkK>ch  was  ako  indebted, 
made  similar  applications  to  Basett  &  Co.,  who  refused, 
unless  they  received  some  indemnity.  Accordingly  the 
following  guarantee  was  given  by  the  defendants. 

''London,  November  22,  1817. 

''Messrs.  Basett  &  Co. — You  having  expressed  some 
doubts  of  the  propriety  of  paying  Mr.  J.  B.  Gooch's  draft 
on  you  for  £850  in  our  favour,  we  hereby  engage,  if  you 

ss2 
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Bteh.  of  PiHu^  will  pay  US  the  same^  that  we  will  reimbiirse  yon  tlie 
amount  on  demand^  with  interest^  in  the  event  of  your 
finding  it  necessary  to  call  upon  us  to  do  so^  either  from 
the  state  of  Mr.  Gooch's  pending  accounts  with  your  Lon- 
don  or  Bengal  house^  or  from  any  other  circumstances. 
We  are,  gentlemen,  your  obedient  servants. 

Buckles,  Bagster,  &  Buchanan." 

Bazett  &  Co.  accordingly  accepted  and  paid  a  bill  for 
£850,  drawn  upon  them  by  Gooch.  Bills  drawn  by  Gkx)ch 
in  favour  of  his  other  debtors  were  also  paid  by  Basett  fr 
Co.  In  1818  Gk)och  became  a  bankrupt.  At  this  time 
the  balance  due  from  Gooch  to  Bazett  &  Co.  amounted  to 
8898/.  12^.,  and  in  May,  1888,  when  the  present  action 
was  commenced,  the  amount,  including  law  chaiges, 
amounted  to  7688/.  \2s.  5d. 

In  1816,  Gooch  chartered,  on  his  separate  account,  the 
vessel  called  the  Hero  from  one  John  Campion,  cove* 
nanting  to  pay  freight  and  primage,  at  certain  specific 
times,  by  cash  and  biUs.  The  vessel  and  caigo  were 
consigned  by  Gooch,  through  the  plaintiffs,  to  Colvin 
&  Co.  as  his  agents,  and  also  as  the  general  agents  of  the 
plaintiffs,  and  both  the  plaintiffs  and  Colvin  &  Co.  were 
made  acquainted  with  the  charter-party.  After  disposing  of 
part  of  the  cargo,  and  retaining  the  remainder  in  their 
possession  for  a  more  favourable  conjuncture,  Colvin  &  Co. 
put  up  the  Hero  for  her  homeward  voyage,  having  pur- 
chased 489  bales  and  22  half-bales  of  cotton  out  of  their 
own  money,  but  at  the  risk  and  on  the  account  of  Gooch. 
In  April  1818,  the  Hero  entered  the  East  India  Docks, 
and  discharged  her  cargo,  whereupon  Campion  gave  notice 
to  the  East  India  Company  not  to  deliver  any  part  of  the 
cargo  without  his  authority.  The  cotton  was  shipped  un- 
der bills  of  lading  by  Colvin  &  Co.,  by  which  it  was  made 
deliverable  to  Bazett  &  Co.,  to  be  received  by  them  in  dis- 
'Charge  of  their  advances  to  Gooch.    The  East  India  Com- 
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pany^  on  receiving  the  notice  from  Campion,  sold  the  Sxeh.  of  Pleat, 
cargo,  the  proceeds  of  which  amounted  to  5577/.  12s.  3d,, 
and  paid  over  to  Bazett  &  Co.  the  sum  of  £2000  on  account 
of  their  advances  to  Gooch.  The  assignees  of  Oooch 
brought  an  action  of  trover  against  Campion,  to  recover 
the  value  of  the  cargo  of  the  Hero.  In  this  action  judg- 
ment on  demurrer  was  given  for  the  defendant.  The  East 
India  Company  accordingly  paid  Campion's  demand  for 
fireight,  and  having  a  balance  still  in  their  hands,  filed  aik 
interpleader  bill  against  the  plaintiffs  and  Campion,  and 
paid  the  balance  into  Court.  In  November  1819,  Bazett 
&  Co.  put  in  their  answer,  requiring  the  assignees  to  be 
made  defendants,  which  was  accordingly  done.  In  Jan- 
uary 1824  Campion  filed  his  answer,  claiming  the  balance 
of  fireight  with  interest,  and  his  costs  at  law  and  equity. 
In  1826  an  issue  at  law  was  directed  by  the  Court,  to  try 
whether  Campion  had  a  lien  on  the  bales  of  cotton,  which 
issue  was  found  in  favour  of  Campion.  Proceedings,  both 
at  law  and  equity,  were  continued  between  Bazett  &  Co.,> 
Campion,  and  the  East  India  Company,  up  to  the  year 
1887,  when  the  result  was  that  the  plaintiffs  were  obliged 
to  pay  Campion  the  sum  of  1481/.  14».  2d,,  the  costs  in- 
curred in  the  said  proceedings.  Every  step,  both  at  law 
and  equity,  was  defended,  or  commenced,  or  taken,  under 
the  advice  of  eminent  counsel,  employed  on  behalf  of  the- 
plaintiffs  and  their  late  firms.  In  1838  the  plaintiffs  de- 
manded of  the  defendants  the  sum  of  £850,  due  by  the 
guarantee,  with  interest,  together  with  their  share  of  the 
expenses  incurred  in  the  litigation. 

The  question  for  the  opinion  of  the  Court  is,  whether 
or  not  the  defendants  are  entitled  to  a  verdict  on  any 
of  the  issues:  if  so,  a  verdict  is  to  be  entered  accord- 
ingly :  if  not,  judgment  is  to  be  entered  for  the  plain- 
tiffs, for  such  sum  as  the  Court  shall  direct :  the  Court 
to  be  at  liberty  to  draw  any  inference  in  point  of  fact 
which  the  jury  might  have  done :  the  plaintiffs  or  defend- 
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JUek.  of  pum,  auts  to  be  at  liberty  to  argue  that  the  pleadings  are  not 
»"^-        good. 

The  points  stated  tor  argument  by  the  plaintiffii  yreire, 
that  the  eonstmction  of  the  guarantee^  with  reference  to 
the  facts  in  the  case^  was  in  favour  of  the  plaintiffs;  and 
that  the  verdict  should  be  entered  for  the  plaintiffs  on  each 
issue. 

The  dfifendattts'  points  were,  that  the  plaintiffs  were  not 
entitled  to  bring  into  dispute  the  costs  of  disputing  Cam- 
pion's ckim  for  freight,  nor  any  advances  made  by  them 
after  the  promise;  that  it  did  not  become  necessary  to  call 
upon  the  defendants  for  reimbursement;  that  the  action 
was  barred  by  the  Statnte  of  Limitations;  and  that  the 
dedaration  did  not  shew  any  cause  of  action. 

The  case  was  argued  in  this  term  (May  81),  by 

The  Jiiometf-Oeneral,  for  the  plaintiffs.— The  plea  of 
the  Statute  of  Limitations  is  no  answer  to  this  action.  The 
cause  of  action  did  not  accrue  until  the  accounts  between 
Bazett  &  Co.  and  Oooch  were  finally  adjusted,  on  the  set- 
tlement of  the  disputes  as  to  Campion's  daim,  in  1887. 
Tt  was  not  until  it  was  found  that  the  balance,  as  aghast 
Oooch,  was  in  favour  of  the  plaintiffs,  that  it  could  be 
found  necessary  to  resort  to  the  liability  of  the  defimdants 
on  their  guarantee.  That  question  depended  upon  the 
result  of  the  Utigation  as  to  Campion's  daim  of  lien  for 
freigl|t,  which  could  be  settled  by  litigation  alone;  and  it 
18  expressly  found  in  the  case,  that  every  step  taken  by  the 
plaintiffs  in  the  course  of  that  litigation,  was  taken  under 
the  advice  of  eminent  counsel.  Under  the  peculiar  dr- 
cumstances  of  this  case,  therefore,  the  action  was  in  time. 

Secondly,  Baaett  &  Co.  were  fully  justified  in  resisting 
Campion's  claim  of  lien,  and  the  defendants  are  justly 
chargeable,  upon  thdr  guarantee,  with  the  expenses  of  that 
litigation,  which  was  bon&  fide  undertaken  for  their  bene- 
fit.   These  expenses  cannot,  under  the  circumstances,  be 
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considered  to  have  been  voluntarily  incurred.  If  CUnxsh  had  Exeh.  0/  PUas, 
remained  solvent^  he  would^  on  trying  the  question  of  lien, 
have  been  liable  to  the  payment  of  the  expenses. 

Cresswett,  contra. — The  Statute  of  Limitations  began  to 
run  as  soon  as  the  extent  of  Oooch's  assets  was  known 
by  the  sale  of  the  return  cargo,  and  the  winding  up  of  the 
accounts  between  Gooch  and  Basett  &  Co.,  in  the  year 
1818.  All  the  facts  were  then  ascertained  upon  which  a 
final  adjustment  of  the  pending  accounts  with  Gk>och  might 
and  ought  to  have  taken  place.  The  right  of  action  against 
the  defendants  on  their  guarantee  was  then  complete.  It 
is  argued,  that,  inasmuch  as  it  was  uncertain,  until  the 
result  of  the  litigation  with  Campion,  that  his  claim  of  lien 
was  a  valid  one,  the  Statute  of  Limitations  would  not  be-* 
gin  to  run  until  the  final  determination  of  that  question  by 
the  Courts.  This  argument  is  wholly  fallacious.  It  must  be 
assumed  that  the  law  as  to  Campion's  right  of  lien  was 
clear,  and  was  known  to  all  the  parties,  as  soon  as  the  facts 
upon  which  it  depended  were  ascertained.  The  plaintifis 
could  not  be  entitled,  because  they  entertained  or  expressed 
erroneous  doubts  as  to  the  law,  to  protract  litigation  for 
many  years,  and  to  contend  that,  during  all  that  period, 
the  operation  of  the  statute  was  suspended.  All  the  autho* 
rities  on  the  subject  are  clearly  opposed  to  such  a  conclu- 
sion. Thus,  upon  a  sale  of  goods  on  credit,  the  statute 
begins  to  run  immediately  upon  the  expiration  of  the  cre- 
dit, and  not  fix>m  the  time  only  of  a  demand  made  on  the 
buyer  for  the  price:  Helps  v.  fUnier bottom  {a).  A  cause  of 
action  arising  out  of  a  contract  accrues  immediately  upon 
the  actual  breach  of  it,  and  therefore  the  Statute  of  Li- 
mitations begins  then  to  run,  although  the  breach  of  con- 
tract may  not  come  to  the  plaintiff's  knowledge  until 
afterwards :  Battley  v.  Fauliner{b).    The  same  principle  is 

(a)  2  B.  &  Adol.  431.  {b)  3  B.  &  Aid.  288. 
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fydk.  9f  PUat^  recogniaedy  as  to  the  liability  of  co-sureties,  in  Iktvies  ▼• 
w  ^^^*  .     Humphrey9(aY    In  this  case,  therefore,  the  canse  of  action 
CoLTiii        accrued  on  the  non-adjustment  of  Ciooch's  accounts  ii^ 
Buckle,      1818,  and  this  action  is  too  late. 

Secondly,  the  defendants  cannot  be  charged  with  the 
costs  of  the  protracted  and  ultimately  unsuccessftd  litiga* 
tion  in  which  the  plaintiffs  chose  to  engage.  They  gave 
no  authority  whatever  for  that  purpose;  and  they  cannot 
be  made  liable  without  an  express  agreement  to  that  effect : 
Howes  y.  Martin (&),  Winckworth  v.  MUU{c),  Short  ▼.  Kallo^ 
way{d). 

The  Attome^'Generalf  in  reply. — The  plaintiffs  were  not 
to  resort  to  the  defendants  until  it  should  be  found  neces« 
saiy  so  to  do ;  and  it  did  not  become  so  until  their  ac- 
counts with  Gooch  were  finally  adjusted  in  due  course  of 
law.  The  plaintiffs  could  not  know,  until  then,  whether 
such  necessity  would  arise  at  all.  If  an  action  had  been 
brought  in  1818,  it  could  not  have  been  alleged  or  shewn 
that  the  plaintiffs  were  not  in  complete  fimds,  as  against 
all  the  parties.  Here  there  was  no  breach  of  the  contract, 
until  it  was  found  necessary  by  the  plaintiffs  to  call  upon 
the  defendants.  [Rolfe,  B. — None  of  these  defendants 
were  parties  to  the  legal  proceedings ;  what  right  have  the 
plaintiffs  to  say  they  did  not  know  the  law  ?  I  should  in- 
terpret the  words,  ''  in  the  event  of  your  finding  it  neces- 
sary to  call  upon  us,''  to  mean,  in  the  event  of  the  plain- 
tiffs having  all  the  facts  before  them  on  which  the  neces- 
sity existed.]  The  determination  of  the  Court  was  one 
of  those  facts.  [Roife,  B.— Bazett  &  C!o.  had  the  right  of 
action,  though  they  did  not  know  it.  If  they  had  brought 
the  action  in  1818,  and  these  facts  had  appeared,  they 
must  have  sustained  it.]  The  parties  contemplated  all 
the  circumstances  which  might  prevent  the  plaintiffs  firom 

(a)  6  M.  &  W.  153.  (c)  2  Esp.  483. 

(b)  1  Eip.  162.  (d)  1 1  Ad.  &  Ell.  28. 
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having  a  fund  out  of  which  they  could  reimburse  them-  Ext^'  of  PUmg, 
selves ;  and  they  could  not  know  whether  they  should  find 
it  necessary  to  resort  to  this  security^  until  the  final  result 
of  their  transactions  with  Gt>och. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — ^In  this  case  several  questions 
were  argued,  and  with  much  ability  on  both  sides;  but 
as  we  are  of  opinion  that  the  claim  of  the  plaintiffs  is 
barred  by  the  Statute  of  Limitations,  it  will  not  be  neces- 
sary to  deliver  our  judgment  on  the  other  points  brought 
before  the  Court. 

The  £acts  of  the  case,  so  far  as  it  is  necessary  to  state 
them,  are  shortly  these.  Bazett  &  Co.,  now  represented  by 
the  plaintiffs,  were  in  advance  to  Gooch,  who  had  sent  out 
a  cargo  of  goods  to  Calcutta  for  sale  there  on  his  account. 
The  goods  were  consigned  to  Colvin  &  Co.  of  Calcutta, 
the  agents  of  the  plaintiffs,  and  were  to  be  disposed  of 
there  by  them ;  and  the  proceeds  were  to  be  applied  in 
procuring  for  Oooch  a  return  cargo  to  be  consigned  to 
the  plaintiffs  in  London,  so  as  to  give  them  a  security  out 
of  the  proceeds  for  their  advances  to  Oooch. 

In  this  state  of  things,  the  defendants  applied  to  Bazett 
&  Co.  to  make  what  in  fact  must  be  considered  as  a  fur- 
ther advance  of  JE850  to  Gooch.  To  this  application 
Bazett  &  Co.  acceded;  but  as  it  was  then  doubtful  what, 
if  anything,  might  ultimately  be  due  to  Oooch  upon  the 
realization  of  the  proceeds  of  the  cargo  consigned  to  India, 
and  of  the  cargo  which  might  be  shipped  therefirom  in 
return,  the  defendants,  on  the  22nd  of  November,  1817, 
signed  a  letter  to  the  plaintiffs,  on  which  the  action  is 
brought.  The  letter  is  in  these  words: — ''You  having 
expressed  some  doubt  of  the  propriety  of  paying  Mr. 
Oooch  his  draft  on  you  for  £860  in  our  favour,  we  hereby 
engage,  if  you  will  pay  us  the  same,  we  will  reimburse  you 
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Bxeh.  of  PUa§,  the  amount  on  demand^  with  interest^  in  the  event  of  your 

^    ^      ^     finding  it  necessary  to  call  upon  us  to  do  so^  either  from 

CoLviN       the  state  of  Mr.  Gooch's  pending  accounts  with  your  Lon- 

Buckle.      don  or  Bengal  house^  or  from  any  other  circumstances.'^ 

The  present  action  is  brought  on  the  guarantee  so  entered 

into  by  the  defendants;  and  the  question  is,  when  did 

the  liability  of  the  defendants  first  arise?  for  from  that 

period,  undoubtedly,  the  Statute  of  Limitations  began 

to  run. 

On  the  part  of  the  plaintiffs  it  is  contended,  that  it  did 
not  arise  until  the  accounts  between  Gooch  and  the  plain- 
tiffs had  been  in  fact  finaUy  adjusted;  and  that,  as  such 
adjustment  was  delayed  by  disputes  arising  on  the  subject 
of  a  claim  of  lien  for  freight  between  Campion  and  the 
plaintiffs,  it  did  not  finally  take  place  until  within  six 
years  of  the  commencement  of  this  suit,  and  thus  the 
defence  on  the  Statute  of  Limitations  fsdls. 

But  we  are  not  of  that  opinion.  We  think  the  cause  of 
action  arose  as  soon  as,  by  the  sale  of  the  return  cargo  in 
this  country,  all  the  facts  were  ascertained  on  which  the 
adjustment  of  the  pending  transactions  might  and  ought 
to  have  taken  place;  and  that  the  delay  occasioned  by  the 
disputes  between  the  plaintiffs  and  Campion  does  not  in 
any  manner  affect  the  defendants.  Every  fact  necessary 
to  the  adjustment  of  the  accounts  existed,  and  was  fully 
ascertained,  prior  to  the  filing  of  the  bill  by  the  East 
India  Company  in  1818.  Basett  &  Co.  were  under  no 
obligation  to  enter  into  the  contest  with  Campion  about 
the  freight.  They  were  not  authorized  to  do  so,  either  by 
Gooch  or  by  the  defendants,  and  they  had  at  that  time  a 
clear  right  of  action,  both  against  Gooch  upon  the  balance 
of  his  account  as  it  then  stood,  and  against  the  defendants 
in  respect  of  their  liability  on  the  guarantee  in  question. 
From  that  time,  at  latest,  we  are  of  opinion  that  the  sta- 
tute began  to  run;  and  as  that  was  much  more  than  six 
years  before  the  present  action  was  commenced,  we  are  of 


TEINITY    TERM^    4  YICT.  Offl 

omnion  that  the  verdict  must  be  entered  for  the  defend-  ^Sxeh.  of  Pitas, 

1841 
ants  on  their  plea  of  the  Statute  of  limitations.  - 

The  verdict  ought  also  to  be  entered  for  the  defendants       Colvin 

on  the  fourth  issue.  .Bucklb. 

Judgment  for  the  defendants  accordingly. 


Case 


Pechsll  and  Others  v,  Watson  and  Rodoers.  Afay  29. 

. — The  first  count  of  the  declaration  stated,  that  the  DecUration  in 
defendant  heretofore,  to  wit,  on  Ist  January  1888,  and  on  btforWnd'ilt** 
divers  other  days  and  times,  &c.,  contriving  and  maliciously  J,f*^""]"j"' 
intending  to  injure,  harass,  and  damnify  the  plaintiffs,  and  bqccs  by  the 

.  -  .       ^  .      defendants,  an 

to  put  them  to  great  vexation  and  expense,  unlawfully,  man-  action  of  tret- 
ciottsly,  and  without  reasonable  or  probable  cause,  and  with-  J^nienced  and 
out  having  any  interest  in  the  suit  next  hereinafter  mention-  ^^  depending, 

^       ^  ^       ^  ^  wherein  R.  H. 

ed,  did  advise,  procure,  instigate,  and  stir  up  one  Richard  was  plaintiff, 
Hearsey,  then  being  a  pauper  and  in  indigent  circumstances,  plaintiffs  were 
to  commence  and  prosecute  an  action  of  trespass  in  the  th^f^jf actfon*" 
Court  of  our  Lady  the  Queen,  before  her  Majesty's  Justices  *«  "o*'  P**>n- 

tins  appeared 

of  the  Bench  at  Westminster,  against  the  plaintiffs  toge-  by  p.  M.,  then 
ther  with  certain  other  persons  [naming  them];  in  which  torney  inThat' 

behalf,  and  the 
said  action  was  defended  by  the  now  plaintiffs  by  and  through  the  said  P.  M.  as  such  attorney : 
and  charged,  that  the  defendants,  contriving  &c.,  wrongfully,  unjustly,  maliciously,  and  unlawfully 
upheld  and  maintained  the  said  action  on  the  part  of  the  said  R.  H.  against  the  now  plaintiffs ; 
by  reason  whereof  the  now  plaint! fR  have  been  greatly  ii\}ured,  pr^udiced  and  aggrieved  in 
and  about  their  defence  in  the  said  action,  and  have  incurred  and  been  obliged  to  pay  divers 
large  sums  of  money,  amounting  &c.,  in  and  about  their  defence  of  the  said  action  so  by  them 
made  through  the  said  P.  M.,  so  being  their  attorney  in  that  bebal£  At  the  trial,  the  Jury  found 
a  verdict  for  the  plaintiflb  for  the  amount  only  of  the  bill  of  costs  paid  by  them  to  P.  M.  as  their 
attorney  in  the  former  action,  and  the  verdict  was  entered  upon  the  postea  accordingly : — Hgld, 
on  motion  in  arrest  of  judgment,  that  the  action  was  maintainable  jointly  by  the  plaintiflb :  the 
expenses  of  the  defence  in  the  former  action,  to  which  the  verdict  was  confined,  being  a  joint 
and  not  a  several  damage. 

A  declaration  in  case  for  maintenance  need  not  charge  the  maintenance  to  have  been  com- 
mitted contra  formaro  statuti ;  it  being  a  wrongful  act  at  common  law,  and  the  statutes  relating 
to  maintenance  being  only  declaratory  of  the  common  law,  with  additional  penalties. 

Nor  need  the  declaration  allege  that  the  defendant  was  not  interested  in  the  action  main- 
tained ;  if  he  was,  that  is  matter  to  be  pleaded  by  him. 

A  count  in  case,  charging  that  the  defendant  unlawfully,  maliciously,  and  without  reasonable 
or  probable  cause,  and  without  having  any  interest  in  the  suit  therein  mentioned,  instigated  and 
stirred  up  A.  B.,  a  pauper,  to  commence  and  prosecute  an  action  against  the  plaintiff,  by  reason 
whereof  A.  B«  did  commence  and  prosecute  such  action,  &c. ;  whereby  the  plaintiff  was  put  to 
great  trouble  and  vexation,  and  obliged  to  lay  out  a  large  sum  in  the  defence  of  such  action ; 
is  good* 
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Exch.  of  PUoi,  said  action  the  now  plaintiffs  did  appear,  plead,  and  defend 
the  same  by  their  lawful  attorney  in  that  behalf,  to  wit,  by 
one  P.  M. ;  and  the  said  other  defendants  therein  did  ap- 
pear, plead,  and  defend  the  same  by  their  certain  other 
lawful  attorney  in  that  behalf,  to  wit,  by  one  W.  M.     And 
the  now  plaintiffs  farther  say,  that  by  and  through  such 
advice,  procurement,  instigation,  and  stirring  up  as  afore- 
said, the  said  Richard  Hearsey  did  in  fiict,  without  rea- 
sonable or  probable  cause,  commence  and  prosecute  the 
said  action  of  trespass,  and  that  such  proceedings  were 
thereupon  had,  that  afterwards,  to  wit,  on  &c.  [stating  a 
judgment  of  nonsuit  against  the  plaintiff  Hearsey,  and  a 
suggestion  for  double  costs  to  the  defendants,  as  justices  of 
the  peace].    Whereby,  and  by  reason  of  such  last-men* 
tioned  action,  and  of  such  advice,  procurement,  instigation, 
and  stirring  up  as  aforesaid,  the  now  plaintiffs  were  not 
only  put  to  great  trouble  and  vexation  in  and  about  the 
defence  of  the  said  action,  but  were  also  obliged  to  pay, 
and  did  in  fact  pay,  a  large  sum,  to  wit,  £600,  in  and 
about  the  defence  of  the  said  action,  and  the  costs  thereof 
and  in  relation  thereto;  and  the  said  now  plaintiffs,  by  rea* 
son  of  the  poverty  and  indigence  of  the  said  Richard  Hear- 
sey, were  and  have  hitherto  been  unable  to  obtain  satisfac- 
tion from  him  for  or  in  respect  of  the  said  costs  so  adjudged 
to  the  said  plaintiffs  in  the  said  suit,  &;c.,  and  the  same  re- 
main wholly  unpaid  and  unsatisfied  to  the  said  now  plaintiffs. 
The  second  count  stated,  that,  before  the  time  of  the 
committing  of  the  grievances  by  the  defendants  as  therein-^ 
after  next  mentioned,  a  certain  other  action  of  trespass, 
had  been  commenced  in  the  Court  of  our  Lady  the  Queen, 
&c.,  wherein  one  R.  Hearsey  was  plaintiff,  and  the  now 
plaintiffs  together  with  certain  other  persons   [naming 
them]  were  defendants ;  and  in  which  said  last-mentioned 
action  the  now  plaintiffs  appeared  by  the  said  P.  M.,  then 
being  their  attorney  in  that  behalf,  and  the  said  last-men- 
tioned action  was  defended  by  the  now  plaintiffs  by  and 
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tlirough  the  said  P.  M.^  as  such  attorney;  and  in  which  Exek.  of  PUatp 
said  last-mentioned  action  the  said  other  defendants  therein  ^^...^^ 
appeared  by  W.  M.^  then  being  their  attorney  in  that 
behalf^  and  the  same  was  defended  by  the  said  other  de- 
fendants therein  by  and  through  the  said  W.  M.  as  such 
attorney:  that  at  the  time  of  the  committing  the  said 
grievances  &;c.^  the  said  last-mentioned  action  was  depend- 
ing in  the  said  Court;  yet  the  now  defendants^  wrongfully, 
unjustly,  and  maliciously  continuing  and  intending  to  in- 
jure, prejudice,  and  aggrieve  the  now  plaintiffs,  and  to  vex, 
harass,  and  impoverish  them,  and  to  subject  them  to  great 
and  heavy  costs,  charges,  and  expenses,  heretofore,  to  wit, 
on  &;c.,  and  on  divers  other  days  and  times  &;c.,  wrongfully, 
unjustly,  maliciously,  and  unlawfully  upheld  and  main- 
tained the  said  last-mentioned  action  on  the  part  and  behalf 
of  the  said  Richard  Hearsey,  the  plaintiff  therein,  against  the 
now  plaintiffs,  so  being  defendants  therein  as  aforesaid,  and 
the  said  other  defendants  therein ;  by  reason  of  the  commit- 
ting of  which  said  last-mentioned  grievances,  the  now  plain- 
tiffs have  been  greatly  injured,  prejudiced,  and  aggrieved  in 
and  about  their  said  defence  in  the  said  last-mentioned  ac- 
tion; and  also  by  reason  thereof  have  been  put  to,  and 
have  incurred  and  been  obliged  to  pay  divers  large  sums 
of  money,  amounting  &c.,  in  or  about  their  defence  of  the 
said  action  so  by  them  made  by  and  through  the  said  P.  M., 
so  being  their  said  attorney  in  that  behalf;  and  which  said 
monies  have  become  and  are  wholly  lost  to  the  plaintiffs. 

The  8rd  and  4th  counts  were  respectively  identical  with 
the  1st  and  2nd,  except  that  they  referred  to  another 
action  of  trespass  brought  against  the  plaintiffs  by  one 
Sarah  Osborne. 

The  5th  count  was  for  maliciously  causing  to  be  prose- 
cuted against  the  plaintiffs  the  action  of  trespass  in  the 
name  of  Sarah  Osborne,  without  her  license  or  authority, 
and  without  having  any  interest  in  the  suit;  the  same  spe- 
cial damage  being  alleged  as  in  the  first  count. 
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Exeh.  ef  Pleat,        Vleh,  not  guiltj. 

^^  •  ^  The  cause  was  tried  at  the  Winchester  Summer  Assises, 
1840,  before  Coleridge,  J.,  when  the  jury  found  a  general 
verdict  for  the  defendant  Bodgers,  but  found  the  defendant 
Watson  guilty  on  all  the  counts  of  the  declaration  except 
the  last,  and  upon  the  last  count  not  guilty ;  and  assessed 
the  damages  on  the  first  and  third  counts  at  409.,  for  the 
costs  and  expenses  of  the  plaintiffs  incurred  in  their  defence 
of  themselves  in  the  actions  mentioned  in  those  counts ;  and 
on  the  second  and  fourth  counts  at  467/.  Ss.,  for  the  costs 
and  expenses  of  the  plaintiffs  incurred  in  their  defence  of 
themselves  in  the  actions  mentioned  in  those  counts  (a). 

In  Michaelmas  Term,  Bwnpa$,  Serjt.,  for  the  defend- 
ant Watson,  moved  for  a  rule  to  shew  cause  why  the  judg- 
ment on  the  verdict  found  for  the  plaintiffs  should  not  be 
arrested. — The  first  and  third  counts  of  the  declaration 
are  bad  in  substance.  A.  has  no  right  of  action  against 
B.,  because  B.  has  sued  A.  without  reasonable  and  proba- 
ble cause;  therefore  also  A.  has  no  right  of  action  against 
a  party  who  has  instigated  and  stirred  up  B.  so  to  sue  A. 
The  maintenance  of  another,  where  no  suit  is  actually 
pending,  has  been  held  not  to  be  actionable,  although  it 
may  be  indictable:  Yin.  Abr.,  Maintenance  (T.  3).  Nei* 
ther  does  the  count  allege  that  the  defendants  knew  tiiat 
Hearsey  was  a  pauper.  It  is,  indeed,  alleged  that  they 
maliciously  instigated  him  to  commence  the  action;  but 
the  word  ''maliciously^'  means  only  from  indirect. and  im«^ 
proper  motives,  and  does  not  imply  personal  malice  to  the 
plaintiffs.  But,  inasmuch  as  the  pauper  himself  would 
not  be  liable  to  an  action,  so  neither  can  the  party  who 

(a)  The  verdict,  as  it  was  origi-  an  application  was  made  on  the 

nally  entered  on  the  postea,  was  part  of  the  plaintifis  to  the  learned 

general  in  its  terms,  and  not  con-  Judge  to  amend  the  entry  of  the 

fined  to  the  costs  and  expenses  of  verdict  on  the  postea  by  his  notes, 

the  defence :  but   after  the   case  which  was  accordingly  done ;  and 

had  been  argued  on  the  part  of  the  it  is  stated  above  as    it  was   so 

platntifis,  by  direction  of  the  Court,  amended.    See  post*  p.  700. 
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ftdvued  or  instigated  lum^  unless,  indeed,  where  the  cir-  Exek.  •/  pum, 
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camstances  amount  to  a  conspiracy.  ' 

Secondly,  the  second  and  fourth  counts  are  bad,  because 
they  contain  no  ayerment  that  the  defendants  were  not 
interested  in  the  suits  therein  mentioned.  The  only  alle- 
gation is,  that  they  wrongfully  and  maliciously  upheld  and 
maintained  the  actions  on  the  part  of  Hearsey  and  Os- 
borne against  the  now  plaintiffs.  That  is  not  sufficient 
to  render  them  liable,  vrithout  shewing  also  that  th^  had 
no  interest.  Nor  do  those  counts  shew  that  the  mainte- 
nance was  not  of  charity  only, 

Thirdly  (and  this  objection  applies  to  all  the  counts), 
such  an  action  as  the  present  cannot  be  jointly  main- 
tained by  seyeral  plaintiffs;  the  injury  is  alti^ether  seve- 
ral. How  can  it  be  said  that  one  man  can  recover  da- 
mages  for  the  veauition  and  annoyance  suffered  by  another 
in  the  prosecution  of  an  action  against  him  ? 

Fourthly,  according  to  all  the  precedents  and  forms, 
the  action  for  maintenance  must  be  founded  upon  some 
statute,  and.  the  declaration  ought  to  lay  the  grievance  as 
being  committed  against  the  form  of  a  statute.  It  is 
doubtful,  indeed,  whether  any  but  a  qui  tarn  action  can  be 
brought  for  maintenance;  almost  all  the  precedents  are  of 
actions  so  brought. 

The  Court  expressed  their  opinion  that  the  first  ooiut 
was  good,  but  granted  a  rule  on  the  other  points. 

Erie,  Orawder,  and  Smirke  shewed  cause  at  the  sittings 
after  last  Hilary  Term  (Feb.  11). — The  main  question  for 
discussion  in  this  case  is,  whether  more  than  one  plaintiff 
can  maintain  the  action.  The  four  counts  in  the  declar- 
ation, upon  which  the  verdict  has  been  found  for  the  plain- 
tiff, may  for  the  purpose  of  the  argument  be  treated  as 
two  only,  the  third  being,  mutatis  mutandis,  the  same  as 
the  first,  and  the  fourth  as  the  second.  On  the  first  count, 
which  sets  forth  fully  and  minutely  the  cause  of  action. 
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Sxeh,  of  PUai,  nominal  damages  only  have  been  entered;  the  substantial 
damages  being  taken  upon  the  second  count,  which  states 
the  cause  of  action  in  shorter  and  more  general  terms : 
and  if  the  latter  count  can  be  supported,  this  rule  cannot 
succeed.  Now,  the  second  count,  after  setting  forth  that 
an  action  of  trespass  had  been  commenced  in  the  Court  of 
Common  Pleas,  in  which  Hearsey  was  the  plaintiff,  and 
the  now  plaintiffs  with  others  were  the  defendants,  and 
that  they  appeared  and  pleaded  by  their  respective  attor* 
nies,  proceeds  to  state,  that,  at  the  time  of  committing 
the  grievances  thereinafter  mentioned, ''  the  said  action  was 
depending  in  the  said  Court;  yet  the  now  defendants, 
wrongfully,  unjustly,  and  maliciously  contriving  and  in- 
tending to  injure  the  now  plaintiffs,  and  to  subject  them 
to  heavy  costs  ^  and  expenses,  wrongfully,  unjustly,  mali- 
ciously, and  unlawfully  upheld  and  maintained  the  said 
action  on  the  part  of  Hearsey,  the  plaintiff  therein,  against 
the  now  plaintiffs  and  the  other  defendants  therein  j^'  and 
then  follows  this  allegation  of  special  damage: — ''By  reason 
of  the  committing  of  which  said  last-mentioned  grievances, 
the  now  plaintiffs  have  been  greatly  injured  and  prejudiced 
in  and  about  their  defence  in  the  said  action ;  and  also  by 
reason  thereof  have  been  put  to  and  incurred  and  obliged 
to  pay  divers  large  sums  of  money,  amounting  kc.,  in  and 
about  their  defence  of  the  said  action  by  and  through  their 
attorney;  and  which  monies  have  become  and  are  wholly  lost 
to  the  plaintiffs/'  The  complaint  in  this  count,  therefore, 
is  the  vexation  and  prejudice  the  plaintiflb  were  put  to  in 
their  defence  to  the  former  action,  in  this,  that  they 
were  obliged  to  employ  an  attorney,  and  so  were  put  to 
great  costs  and  expense.  And  the  damages  are  applied 
entirely  to  the  costs  incurred  in  the  defence  of  the  former 
action.  That  being  so,  the  case  of  Barratt  v.  CoUin9{a)  is 
an  express  authority  to  shew  that  this  verdict  may  be  sus- 

(a)  10  Moore,  446. 


(a)  3  Lev.  362.  citur,  that  if  a  plaintiff  in 

(&)  I  Ld.  Raym.  125;Salk.428.  recover    against   several    tenaati^ 

(c)  There  the  question  was,  whe-  they  may  join  in  a  writ  of  error, 

ther  one  of  several  disseisors  might  and  each  re-have  his  own  land. 

bring  attaint  against  his  co-dissei-  (d)  3  Bos.  &  P.  151. 

sor.    But  the  reporter  adds,  Ibi  di- 

VOL.  VIII,  AAA                                       M,  W, 
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tained.  There  an  action  was  brought  and  a  verdict  ob-  Bxeh.  of  PUat, 
tained  by  two  plaintiffs  for  a  malicious  arrest,  the  dedar-  ^  ^ 
ation  alleging,  by  way  of  special  damage,  the  fialse  impri- 
sonment of  both,  as  well  as  the  expenses  jointly  incurred 
by  them  in  procuring  their  liberty;  and  the  jury  having 
by  their  verdict  confined  the  damages  to  the  expenses,  the 
Court  directed  an  amendment  of  the  postea  in  conformity 
with  the  verdict,  and  held  that,  in  respect  of  such  joint 
expenses,  the  joint  action  was  maintainable,  although  not 
in  respect  of  the  imprisonment.  In  Ward  v.  Brampstan{a), 
two  churchwardens  joined  in  an  action  for  a  false  return  to 
a  mandamus;  and  after  verdict  for  the  plaintiffs,  upon  mo- 
tion in  arrest  of  judgment,  on  the  ground  that  they  ought 
not  to  have  joined  in  the  action,  as  the  wrong  or  damage 
to  one  was  not  a  wrong  or  damage  to  the  other,  and  the 
office  of  one  was  not  the  office  of  the  other;  judgment  was 
given  for  the  plaintiffs,  on  the  ground  that  the  mandamus, 
and  the  prosecution  and  charge  thereof,  were  joint.  That 
decision  was  confirmed  in  GreenY.Pqpe{b),  where  Powell,  J., 
cited  a  case  from  8  Assis.  pL  30(c),  in  support  of  the  pro- 
position that  all  who  joined  in  suing  a  prohibition  upon  a 
suit  in  the  Ecclesiastical  Court  for  defamation,  may  join  in 
an  attachment  thereon,  and  it  is  no  objection  to  say  that  the 
defamation  was  several.  The  principle  of  these  decisions  is, 
that  where  several  parties  have  jointly  suffered  or  been  ha- 
rassed by  legal  proceedings,  they  may  sue  jointly  for  the 
expenses  incurred  therein.  In  Cook  v.  Batchellor  {d),  it 
was  even  held  that  two  partners  in  trade  might  maintain 
a  joint  action  for  slander  spoken  of  them  in  their  trade, 
averring  special  damage;  and  the  Court  referred  to  a  pre- 
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Exeh.  of  pieoi,  yious  case  of  January  v.  Spires,  in  whicli  tlie  same  point 
Jf3— -^  ^"^  ^^®^  before  the  Court,  when  the  action  was  held  to  be 
maintainable.  So  in  Forster  v.  Lawson  {a),  it  was  held  that 
persons  in  partnership  as  bankers  might  join  in  an  action 
for  libel  against  them  in  respect  of  their  business:  althoi^h 
in  such  action  no  damages  can  be  given  for  any  injury  to 
the  private  feelings  of  the  individuals,  but  only  for  the 
injury  they  sustained  in  their  joint  trade;  Hay  thorn  v. 
Laws(m{b).  In  the  Year  Book,  14  Hen.  6,  fol.  13,  pi.  44, 
there  is  a  case  of  an  action  brought  by  two  persons,  for  the 
maintenance  of  a  defendant  in  an  action  of  trespass  at 
their  suit.  It  was  objected,  that  there  were  three  plaintiffs 
in  the  action  of  trespass,  who  ought  therefore  all  to  have 
joined  in  the  action  for  maintenance,  the  cause  of  action 
being  common  to  all  of  them ;  and  the  opinion  of  the  ma- 
jority of  the  judges  was,  that  the  writ  should  abate  on  that 
ground.  Now  if  three  were  bovnd  to  join,  it  follows  that 
two  might  join.  Nor  is  there  any  reason,  in  the  nature  of 
the  injury  inflicted,  why  a  joint  action  should  not  be  main- 
tainable. It  is  not  founded  on  mlj  personal  injury,  either 
mental  or  corporeal;  it  is  a  common  law  wrong  committed 
by  improperly  bringing  an  action  against  several  persons; 
and  the  remedy  for  it  would  seem  properly  to  follow  the 
nature  of  that  act  to  which  it  is  an  accessory,  viz.  the  for- 
mer action  wrongfully  maintained  against  all  the  plaintiffs. 
The  case  in  the  Year  Book  is  dted  in  TheloalFs  Digest 
of  Original  Writs,  fol.  59,  title  ''  Joynder  en  Action,'' 
pi.  5,  as  an  authority  that  all  the  three  plaintiffs  might 
join.  The  older  books  of  entries  contain  many  precedents 
of  declarations  in  actions  for  maintenance,  which  invari- 
ably pursue  the  same  form,  viz.  that  the  defendant  upheld 
and  maintained  the  former  action,  without  going  on  to  al- 
lege any  special  damage :  and  although  the  declaration,  in 
the  case  in  14  Hen.  6,  is  not  given,  it  may  be  assumed  that 

(a)  3  Bing.  452;  11  Moore,  360.  (b)  3  C.  &  P.  196. 
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it  was  a  writ  in  the  same  general  form :  and  that  case  is^  Etch,  of  Pkas, 
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therefore,  an  authority  to  shew,  that  prim&  facie  the  injury 

is  a  joint  one,  done  to  all  those  against  whom  the  mainte- 
nance was.  Perhaps  the  defendant  might  even  compel  all 
to  join  by  plea  in  abatement.  [Parke,  B. — ^In  that  case,  the 
plaintiffs  were  siso  pbemtiffs  in  the  former  action;  that 
stands,  therefore,  on  a  different  principle,  inasmuch  as  joint 
plaintiffs  have  a  joint  interest  in  the  action,  which  is  de- 
feated by  the  interloper.]  The  reason  rather  is,  because 
they  were  joint  parties  to  the  record  in  the  former  action. 
In  2  Inst.  568,  it  is  said,  that  "  if  two  be  impleaded  in  a 
real  action,  and  one  doth  maintain  the  demandant  to 
have  part,  the  tenants  bring  a  writ  of  champerty,  the  non- 
suit of  one  is  not  the  nonsuit  of  the  other,  because  the 
action  of  champerty  being  but  accessory,  doth  foUow  the 
nature  of  the  principal  action/'  In  Rastall's  Entries,  428, 
there  are  precedents  of  declarations  for  maintenance  by 
husband  and  wife,  and  by  two  executors.  The  plaintiffs 
obtain  no  advantage  by  joining  in  the  action,  but  the  de- 
fendant does,  because  he  is  thereby  subjected  to  one  action 
only,  the  recovery  in  which,  for  all  the  joint  damage,  will 
be  a  bar  against  each  of  the  plaintiffs  to  any  subsequent 
action. 

Secondly,  it  is  no  objection  to  the  second  and  fourth 
counts,  that  they  contain  no  allegation  that  the  defendants 
were  not  interested  in  the  former  action.  There  is  no  pre- 
cedent containing  such  a  negative  allegation;  if  the  fact  be 
so,  it  ought  to  come  by  way  of  answer  from  the  defend- 
ants. The  plaintiff  might  as  reasonably  be  called  upon 
to  allege,  that  the  defendant  was  not  a  relation,  a  pleader. 
Sec.,  of  the  party  in  the  former  action.  The  distinction  is, 
that  maintenance  is  primft  facie  intended  to  be  unlawful; 
Savile,  43;  and  here  it  is  alleged  that  the  defendants  «n- 
lawfuUy  maintained  the  former  action.  [The  Court  inti- 
mated that  they  were  satisfied  as  to  this  point.] 

Thirdly,  the  counts  are  good  without  concluding  against 

AA  A  2 
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Exeh,  0/  Pieaty  tbe  form  of  the  statute,  maintenance  being  an  offence  A 
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*  '  common  law^  and  the  statutes  on  this  subject  being  all 
Pbcrell  merely  declaratory  of  the  common  law^  only  enacting  addi- 
Watson.      tional  penalties.     [On  this  point  the  following  statutes 

and  authorities  were  referred  to ;  but  the  objection  was 

afterwards  abandoned  by  the  defendants'  counsel : — Stat. 

Westm.  1,  cc.  25, 28, 33 ;  13  Edw.  1,  st.  1  (Westm.  2),  c.  49; 

28  Edw.  1,  St.  8,  c.  11 ;  1  Edw.  3,  st.  2,  c.  14;  4  Edw.  3,  c 

11;  20 Edw.  8,  c.  4;  1  Bic.  2,  c.  4;  7  Ric.  2,  c.  15 ;  82  Hen. 

8,  c.  9;— Y.B.  11  Hen.  6,  fol.  11,  84  Hen.  6,  fol.  30; 

2  Inst.  208;  Com.  Dig.,  Maintenance,  (A.  1);  Co.  Litt. 

868.  a,  869.  b.] 

Bompas,  Serjt.,  in  support  of  the  rule,  contended,  that 
the  action  was  not  jointly  maintainable  by  the  plaintiffs ; 
the  original  action,  in  which  the  maintenance  was  alleged 
to  have  been  committed,  being  an  action  of  trespwu,  in 
which,  therefore,  the  then  defendants  had  no  joint  inter- 
est; whereas,  in  order  to  entitle  parties  to  bring  a  joint 
action,  it  must  be  brought  in  respect  of  some  joint  interest 
or  property  existing  in  all  the  plaintiffs. 

The  learned  Serjeant  was  then  proceeding  to  argue,  that 
inasmuch  as  the  verdict  (as  it  then  stood  on  the  postea) 
was  not  limited  to  the  joint  expenses  of  the  defence,  but 
included  also  all  other  injury  sustained  by  the  plaintiffs 
by  reason  of  the  maintenance,  the  damages  appeared  to 
be  given  in  respect  of  what  was  clearly  a  several  interest ; 
whereupon  the  Court  directed  the  application  for  an  amend- 
ment to  be  made  to  Coleridge,  J.,  as  before  stated  (a).  And 
now,  that  amendment  having  been  made. 

Butt,  fV.  H.  Watson,  and  Carrow,  were  further  heard  in 
support  of  the  rule. — The  cause  of  action  in  this  case  is 
several  and  not  joint,  and  the  second  count,  which  is  re- 
lied on  by  the  other  side,  does  not  contain  any  idlegation 

(a)  Ante,  p.  694,  note. 
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of  joint  damage  to  the  plaintiffs.     [Parke,  B. — ^As  the  Etcek.  nf  Pieas^ 


verdict  is  now  entered,  Barratt  v.  Collins  is  expressly  in 
point.]  The  only  allegation  of  damage  in  this  count  is, 
that,  by  means  of  the  committing  of  the  grievances,  the 
plaintiffs  have  been  greatly  injured,  &c.,  in  and  about 
their  defence  in  the  forpier  action,  and  have  been  put  to 
and  incurred  and  been  obliged  to  pay  divers  large  sums 
of  money  in  and  about  their  defence,  and  through  the 
said  P.  M.  so  being  their  attorney  in  that  behalf.  That 
is  not  am  allegation  of  any  joM  damage.  For  all  that 
appears  on  this  record,  the  causes  of  action  are  fdtogether 
several.  \Parke,  B. — It  is  alleged  that  they  jointly  ap- 
peared and  defended  by  one  attorney.]  The  action  was 
trespass,  and  therefore  they  would  be  separately  liable. 
There  is  nothing  to  shew  that  the  attorney  had  a  joint 
demand  against  them  all.  If  there  were  a  joint  re* 
tainer,  that  ought  to  have  appeared  on  the  record.  [Parke, 
B. — ^The  allegation  of  joint  damage  was  much  less  strong 
in  Barratt  v.  ColHne  than  here — ^it  was  there  merely  alleged 
that  the  plaintiffs  were  forced  and  obliged  to  expend  divers 
large  sums  of  money  in  and  about  the  obtaining  their 
release  firom  the  arrest;  but  the  Court  held  that  a  suffi- 
cient allegation  of  joint  damage,  if  it  had  not  been  mixed 
up  with  the  special  damage  by  the  imprisonment.]  There 
the  action  out  of  which  the  complaint  arose  was  an  action 
of  contract.  Besides,  the  judgment  of  the  whole  Court 
there  was,  that  the  judgment  must  be  arrested;  and  al- 
though Gaedee,  J.,  afterwards  ordered  the  postea  to  be 
amended,  by  confining  the  verdict  to  the  damage  by  the 
joint  expense,  that  appears  to  have  been  done  without 
argument.  The  point  now  under  discussion  can  hardly  be 
said  to  have  been  brought  before  the  Court  in  that  case. 
The  case  of  partners  in  trade  is  different,  because  they 
would  pay  out  of  the  partnership  funds.  So,  in  Ward  v. 
Brampston,  the  churchwardens  would  pay  the  charge  of 
the  proceedings  out  of  a  common  fund. 
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Etek.  rf  Pka$,  Parke,  B. — It  is  impossible  to  diatingaiah  this  case 
^^y  ^  bom  that  of  Barratt  v.  CoUins:  and  it  is  perfectly  dear 
that  the  Court  of  Common  Pleas  t)iere  pronoonced  their 
judgment,  that  upon  the  record  as  amended  there  was  a  suf- 
ficient allegation  of  a  joint  damage  to  the  plaintiffs.  This 
case  is  indeed  stronger  than  that,  inasmuch  as  the  declar-> 
ation  here  alleges,  that  the  now  plaintiffs  appeared  in  the 
former  action,  in  which  they  incurred  the  expenses  to 
which  the  damages  are  now  confined,  by  one  attorney^ 
and  that  it  was  defended  by  them  through  that  attorney. 
Without,  therefore,  pronouncing  any  definite  opinion  whe- 
ther the  case  of  Barratt  v.  Collins  was  rightly  decided  or 
not,  it  is  sufficient  to  say  that  it  is  expressly  in  point,  and 
therefore  this  rule  must  be  discharged.  If  the  defendants 
are  dissatisfied  with  the  judgment  of  this  Court,  they  may 
sue  out  a  writ  of  error. 

Aldersok,  B. — I  do  not  assent  to  the  statement  that 
this  point  was  not  considered  in  Barratt  y.  CoJBns;  for  it 
is  pointedly  adverted  to  in  the  judgment  of  the  Court, 
especially  by  Gaselee^  J.,  who  refers  to  the  case  of  Smith 
v.  Hickson,  as  having  established  the  principle,  that  in 
actions  on  torts  it  is  sufficient  for  the  plaintiff  to  prove 
any  one  charge  in  his  declaration,  and  therefore  as  the 
plaintiffs  proved,  as  they  had  alleged  by  way  of  special 
damage,  that  they  had  incurred  a  joint  expense,  and  the 
jury  confined  their  verdict  to  that  part  only,  it  must  be 
entered  accordingly.  If  that  decision  was  wrong,  it  must 
be  questioned  in  a  Court  of  Error. 

GuRNEY,  B.,  and  Rdlfe,  B.,  concurred. 

Rule  dischai^ed. 
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BxcK  of  Pleoi, 
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VACATION  SITTINGS  AFTER  TRINITY 
TERM. 


HaWREN   v.   BoUBNE.  June  17. 

UeBT  for  work  and  labour  and  materials,  for  the  car-  Ajoint-stock 
riage  and  conveyance  of  goods,  for  goods  sold  and  delivered,  forafed  to  work 
and  on  an  account  stated.     Plea,  nunquam  indebitatus,  ^fjch^the  de- 
At  the  trial  before  Mauk,  J.,  at  the  Summer  Assizes  for  fendant  became 

^  .  Ill  .  ii*  shareholder, 

Cornwall,  1840,  it  appeared  that  the  action  was  brought  and  took  pan 
against  the  defendant  as  a  shareholder  in  the  Trewolvas  in^  ^^e^  ' 
Mine,  in  the  parish  of  St.  Columb  Major,  Cornwall,  for  l^H^"^^ 
goods  supplied  by  the  plaintiff  for  the  necessary  working  formation  of  the 

^  ,,  .  ^,  1  -  .t  .      «  .,       company  stated, 

of  the  mme,  on  the  order  of  the  purser  or  agent  of  the  that  au  supplies 
directors,  which  was  shewn  to  be  the  customary  course  in  were  to"bc  pur- 
such  concerns.     It  was  proved  that  the  defendant  had  cha»«datcash 

'  prices,  and  no 

become  a  shareholder  at  the  time  of  the  establishment  of  debt  was  to  be 

the  concern,  in  1886,  that  he  had  paid  several  sums  of  the  scrip  certifi. 

money  towards  the  working  of  the  mine,  that  he  had  i*'"  dorwment 

been  in  Cornwall  during  the  period  of  its  working,  and  J©  the  same  ef- 

feet*     Xhe 

that  he  had  attended  a  meeting  of  shareholders  in  Liver-  plaintiff  sup. 
pool,  and  had  taken  part  in  the  removal  and  appointment  [he  ne'^sary' 
of  directors.    For  the  defendant,  the  prospectus  issued  on  ^J^^*"fn**^g* 
the  formation  of  the  company  was  put  in,  which  stated,  order  of  a  resi- 
that  all  supplies  for  the  mine  were  to  be  purchased  at  cash  pointed  by  the 
prices,  and  no  debt  was  to  be  incurred.    The  scrip  certifi-  na^^^j,"  ^j™" 
cates  issued  to  the  shareholders  also  bore  an  indorsement  which  was  the 

__  customary 

to  the  same  effect.  There  was  no  evidence  that  the  plain-  course  in  such 
tiff  had  any  knowledge  of  the  defendant's  being  a  share-  j7eM,"tha7the 
holder.  The  learned  Judge,  in  summing  up,  told  the  i^^^^^\^^^ 
jury  that  he  thought  that,  the  mine  being  worked  with  piainUffforthe 

^     ^  ©  1  B  price  of  such 

goods,  notwith- 
standing the  statements  in  the  prospectus  and  certificate,  unless  it  were  shewn  that  the  agent 
had  in  Uci  no  authority  from  the  defendant,  and  that  the  plaintiff  had  notice  thereof. 
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jBxeA.  if  Pkat,  the  knowledge  and  for  the  benefit  of  the  defendant^  he  was 
'  ^  liable  on  contracts  entered  into  for  articles  ordered  in  the 
usual  way  of  conducting  such  concerns  on  behalf  of  the 
owners,  unless  the  party  ordering  them  was  in  fact  not 
authorized  by  the  defendant,  and  the  plaintiff  had  notice 
of  that  fact.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  £37. 

In  the  following  Michaelmas  Term,  Crowder  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection : 
against  which 

Cockbum  and  Buii  shewed  cause  at  the  sittings  after 
Hilary  Term,  (Feb.  11  and  13), — This  case  is  substantially 
the  same  as  that  of  TVedweny.  Bourne  (a),  except  that  here 
the  evidence  was  somewhat  stronger  to  shew  the  defend- 
ant's interference  in  the  undertaking.  It  wiU  be  said, 
however,  that  the  evidence  given  for  the  defendant  in  the 
present  case,  inasmuch  as  it  shewed  a  limited  authority 
given  to  the  defendants  to  deal  for  ready  money  only, 
takes  it  out  of  the  authority  of  Tredwen  v.  Bourne.  But 
that  evidence  makes  no  difference  in  the  legal  view  of  the 
case.  The  mine  was  worked  with  the  defendant's  know- 
ledge and  for  his  benefit,  and  he  was  a  complete  partner 
in  the  concern;  and  however  the  prospectus  might  affect 
the  mutual  rights  and  liabilities  of  the  partners  inter  se, 
he  is  liable,  as  a  partner,  to  third  persons,  for  supplies 
made  in  the  ordinary  course  and  conduct  of  the  concern. 
\_Parke,  B. — That  is  so,  where  credit  is  given  to  the  party] 
but  where  it  is  not,  although  he  prim&  fieune  gives  such  an 
authority  to  his  co-partners,  is  he  not  at  liberty  to  shew,  e 
contra,  that  he  did  not  in  fact  give  any  such  authority  ? 
Alderson,  B. — The  rule  you  have  stated  no  doubt  applies 
to  known  partners.]  And,  it  is  submitted,  to  unknown 
partners  also.  In  Wintle  v.  Crowther  (4),  Bayley,  B.,  says — 
"  Where  the  partnership  firm  is  pledged,  the  partnership, 

(a)  6  M.  &  W.  461.  {h)  1  C.  &  J.  316. 
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consist  it  of  whom  it  may,  and  whether  the  partners  are  £ce/i.  of  PUatt 
named  in  the  firm  or  not,  and  whether  they  are  sleeping  ^  ^^^' 
or  secret  partners,  will  be  bound,  unless  the  conduct  of  the 
person  who  seeks  to  charge  the  partnership  can  be  im- 
peached/' Whom  are  the  parties,  in  such  a  case  as  this, 
supposed  to  trust  ?  Clearly  not  the  agents,  who  are  car- 
rying on  the  daily  business  of  the  mine,  but  the  partner- 
ship,, of  whomsoever  consisting;  and  if  they  were  bound 
first  to  inquire  of  whom  it  consisted,  before  making  the 
supplies,  the  whole  proceedings  of  the  mine  would  be 
stopped.  But  this  is  not  properly  the  case  of  a  secret  or 
dormant  partner,  although  the  defendant  was  unknown  by 
name  to  the  plaintiff:  the  credit  is  given  to  the  whole  as- 
sociation, on  the  ground  that,  when  the  time  for  payment 
comes,  the  tradesman  will  be  able  to  find  out  of  the- mass 
somebody  who  shall  be  responsible  to  him.  A  dormant 
partner  is  one  who  withholds  his  name  from  the  world,  and 
does  no  act  but  privately :  this  defendant  was  an  avowed 
and  active  partner.  A  joint-stock  company,  unless  it 
exist  by  statute  or  charter,  is  equally  a  partnership  with  a 
private  firm.  [Parke,  B. — It  was  not  left  to  the  jury  to 
say,  whether  the  defendant  acted  so  publicly  as  that  he 
must  have  been  known  by  the  plaintiff  to  be  a  shareholder, 
and  the  plaintiff  acted  on  the  faith  of  his  being  so.  If 
that  had  been  the  case,  undoubtedly  the  defendant  must 
be  taken  to  have  given  an  authority  to  carry  on  the  mine 
according  to  the  course  of  such  concerns;  but  that  was  a 
question  for  the  jury.  But  if  the  defendant  was  utterly 
unknown  to  the  plaintiff,  the  question  is,  whether  he  can 
be  made  liable,  unless  he  be  shewn  to  have  authorized  the 
directors,  expressly  or  impliedly,  to  deal  on  credit.  The 
evidence  given  for  the'  defendant  was  held  by  the  learned 
Judge  to  be  immaterial.]  This  question  was  much  consi- 
dered in  Fox  V.  Clifton  (a).    In  that  case  the  defendant  was 

(a)  0  Bing.  776 ;  4  M.  &  P.  676:  9  Bing.  115;  2  M.  &  Scott,  146. 
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Sjich.  rf  Piea$t  held  not  to  be  liable,  on  the  ground  that  the  partnership 

was  inchoate  only,  and  that  he  had  no  right  to  a  partidr 

pation  in  the  profits,  which  Tindal,  C.  J.,  considers  to  be 

the  test  of  a  partnership :  here  the  defendant  clearly  was 

a  complete  partner.    ElUa  v.  Schnueck  (a)  must  be  taken  to 

have  been  virtually  overruled  by  Fox  v.  Cl^on.    Dickinson 

V.  Valpy  (6),  and  Bourne  v.  Freeth  (c),  were  decided  on  the 

ground  that  the  contracts  entered  into  in  those  cases  were 

not  in  the  ordinary  course  of  such  concerns.    It  was  for 

the  defendant  in  this  case  to  prove  that  he  was  not  a  known, 

but  a  secret  partner :  it  is  not  enough  that  he  has  restrained 

his  partners  by  a  subordinate  arrangement  inter  se,  which 

cannot  affect  their  liability  to  third  parties.    In  The  South 

Carolina  Bank  v.  Case  (d)^  it  was  held  that  a  partnership 

was  liable  on  a  bill  drawn  by  one  of  the  partners  in  his  own 

name  only,  though  in  so  doing  he  had  expressly  violated 

his  private  instructions.     So  here,  the  agreement  that  the 

directors  should  not  deal  on  credit  was  a  mere  private 

arrangement,  which  could  not  affect  the  liability  of  the 

defendant,  as  one  of  the  partners,  to  pay  for  necessary 

things  supplied  for  the  carrying  on  of  their  joint  under* 

taking. 

Crowder,  (with  whom  was  JBrfe),  contra. — ^This  case  has 
already  been  in  effect  decided  in  favour  of  the  defendanl^ 
by  what  fell  from  the  Court  in  the  case  of  Tredwen  v. 
Bourne.  The  marginal  note  of  that  case  is — *^  The  mem- 
bers of  a  mining  company  have  authority  by  law,  m  the 
absence  of  any  proof  of  a  more  limited  authority ,  to  bind 
each  other  by  dealings  on  credit  for  the  purpose  of  work- 
ing the  mines,''  &c. :  and  in  giving  judgment,  Parke,  B., 
says— '*  If  the  defendant  had  shewn,  that  by  this  particular 

(a)  5  Bing.  521;   3  M.  &  P.  (c)  9  B.  &  Cr.  632;  4  Man.  &  R. 

220.  512. 

(6)  10  B.  &  Cr.  128;  5  Man.  &  {d)  8  B.  &  Cr.  427;  2  Man.  & 

R.  126.  R«  459. 
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contract  the  directors  were  only  to  deal  with  the  actual  Etek  of  PUast 
fund  put  into  their  hands,  and  that  they  had  no  power  to  *  - 

pledge  the  credit  of  the  shareholders,  that  would  have  Hawkbw 
been  a  defence,  because  the  plaintiff  has  not  trusted  to  Bourne* 
any  representation  of  the  defendant,  or  bargained  person- 
ally  with  him/'  Now,  in  the  present  case,  evidence  was 
given  that  the  authority  of  the  directors  was  so  limited, 
and  that  they  were  expressly  prohibited  from  dealing  on 
credit.  The  principle  is,  that  a  party  who  binds  another 
as  agent,  can  do  so  only  so  far  as  in  fact  he  is  an  agent; 
and  in  this  case  the  agency  was  limited  to  ready  money 
transactions.  Dickinsan  v.  Va^  goes  beyond  what  it  is 
necessary  to  contend  for  here.  In  that  case  there  was 
no  express  limitation  of  the  authority :  yet  Lord  Teiu 
terden  says — ''  Assuming  that  the  defendant  was  proved 
to  be  a  partner,  it  was  not  shewn  that  he  or  the  other 
members  of  the  company  had  given  any  authority  to  a  cer- 
tain part  of  that  company,  to  bind  the  rest  by  drawing  or 
accepting  bills  of  exchange.  In  order  to  shew  that,  the 
plaintiffs  should  have  gone  further,  and  proved  some  ex- 
press authority  for  that  purpose,  or  facts  from  which  the 
law  would  imply  such  authority.''  And  Baykff,  J.,  says — 
''  The  directors  of  such  a  company  ought  to  take  care  to 
have  ready  money  to  answer  all  demands  upon  them.'' 
Dealings  on  credit  in  mining  transactions  are  not  so  neces- 
sary or  usual  as  in  ordinary  commercial  partnerships.  In 
principle  there  is  no  difference  between  this  case  and  that 
of  clubs,  where  the  members  are  liable  only  to  the  extent 
of  their  subscriptions:  Flemyng  v.  Hector  (a).  The  only 
difference  is,  that  in  the  latter  case  there  are  no  profits ; 
but  in  both  cases  it  is  only  an  authority  to  the  managing 
parties  to  deal  with  ready  money.  Every  body  knows  that 
a  shareholder  in  a  joint-stock  company  is  a  person  who 
pays  calls,  and  thereby  limits  the  amount  of  his  liability. 
In  PUc/tford  v.  Davis  {b),  Parke,  B.,  says — "  A  shareholder 

(a)  2  M.  &  W.  172.  (6)  5  M.  &  W.  2. 
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Bxeh.  o/PUoif  who  does  not  interfere  with  the  management  of  the  concent 
^^^•'  .     is  not  liable."    IParke^  B. — ^That  was  the  case  of  an  incom- 
plete partnership.  Here  the  defendant  has  become  a  com- 
plete partner,  and  the  question  is,  whether  he  can  limit  the 
authority  given  to  his  copartners  to  dealings  not  upon  credit]. 
He  has  become  a  partner  so  as  to  have  a  right  to  the  pro- 
fits; but  the  authority  he  gives  is  not  therefore  the  less  a 
limited  one.    It  is  not  like  a  case  of  general  partnership 
and  general  authority.   All  partnerships  are  but  a  form  of 
the  relation  of  principal  and  agent,  and  the  question  Tavist 
always  be  as  to  the  extent  of  the  agency.   [Alderson,  B. — 
There  are  certain  usual  and  ordinary  modes  of  dealing^  be- 
longing to  trading  concerns,  among  which  is  dealing  on 
credit.     Is  it  not,  then,  a  reasonable  inference  of  law;  that 
a  party  who  becomes  a  partner  in  such  a  concern,  shall  be 
held  to  deal  on  the  usual  terms,  until  he  informs  the  other 
party  that  he  is  not  dealing  on  those  terms,  but  has  hmited 
his  responsibility,  and  is  dealing  on  unusual  terms?]    It  is 
not  a  reasonable  inference,  because  all  mankind  believe  the 
contrary :  nobody  supposes  a  shareholder  to  be  trusting 
the  directors  to  that  extent,  although  in  ordinary  partner- 
ships it  is  so  assumed.    Prim&  fade  the  tradesman  looks  to 
the  party  who  gives  the  order;  if  he  looks  further,  he  must 
inquire  for  the  principals.     It  is  perfectly  consistent  with 
reason  and  convenience,  that,  the  shareholders  furnishing 
the  funds  by  means  of  the  calls,  the  directors  shall  admi- 
nister those  funds,  either  paying  ready  money  or  dealing 
on  credit,  as  in  clubs ;  they  taking  that  responsibility  on 
themselves.  The  only  argument  derivable  from  evidence  as 
to  the  tuual  mode  of  conducting  the  concern  is,  that  the 
plaintiff  must  have  taken  the  defendant  to  have  held  him- 
self out  as  giving  authority  in  such  a  case;  whereas  the  real 
inference  is  in  fact  made  the  other  way,  it  being  notorious 
that  shareholders  are  merely  parties,  who  by  the  pa3rment 
of  calls  supply  a  fund,  which  the  directors  alone  administer. 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by  e*cm.  rf  pigas, 

1841. 

Fabke,  B. — In  this  case,  which  was  argued  before  my 
Brothers  Alderson,  Gumey,  and  myself,  at  the  sittings 
after  Hilary  Term  last,  the  only  point  was,  whether  my 
Brother  Maule's  direction  to  the  jury  was  right.  It  was  an 
action  against  the  defendant  as  a  shareholder,  in  what  is 
termed  a  scrip  mine  in  Cornwall,  darried  on  for  the  benefit 
of  several  persons,  by  directors,  and  the  claims  were  for 
necessary  goods  supplied  for  the  working  of  the  mine,  pur- 
suant to  the  order  of  the  purser,  which,  there  was  evidence, 
was  a  customary  course  in  such  concerns.  It  appeared 
that  the  defendant  had  taken  shares  in  the  undertaking 
at  or  about  the  time  of  its  establishment,  and  paid  sums 
of  money  towards  working  the  mine,  and  interfered  in  the 
appointment  of  directors;  and,  in  short,  that  he  was  really 
a  partner  in  the  working  c^  it:  but  there  was  evidence  that 
lie  had  become  such  under  an  agreement,  of  which  the 
prospectus  was  offered  as  proof,  that  the  directors  were  not 
to  deal  upon  credit;  and  the  plaintiff  was  entirely  ignorant 
that  the  defendant  bad  any  thing  to  do  with  the  concern. 
In  summing  up  the  case,  the  learned  Judge  told  the  jury, 
that  he  thought  that,  the  mine  being  worked  for  and  with 
the  knowledge  of  the  defendant,  he  was  liable  on  such 
contracts  as,  according  to  the  usual  way  of  conducting 
such  a  concern,  are  made  on  behalf  of  the  mine-owners, 
unless  the  person  actually  ordering  supplies  had,  in  fact, 
no  authority  from  the  defendant,  and  the  plaintiff  had 
notice  of  this:  and  there  being  evidence  that  the  contract 
in  question  was  made  in  the  usual  way  of  conducting  such 
a  concern,  and  no  proof  that  the  plaintiff  knew  of  the  limi- 
tation of  the  directors'  authority,  and  of  the  agent  ap- 
pointed by  them,  the  plaintiff  had  a  verdict. 

We  have  felt  some  doubt,  in  considering  tins  case, 
whether  the  defendant  was  liable,  assuming,  as  we  must  for 
the  purpose  of  the  argument,  that  there  was  an  agree* 
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Bteh.  of  P!eai,  ment  that  the  directors  were  not  to  deal  upon  credit. 
^^^'  .    We  are,  however,  now  satisfied  that  the  learned  Judge's 
direction  was  right,  and  that  the  jury  were  warranted  in 
finding  the  defendant  liable  to  this  demand.    There  was 
evidence  that  he  was  a  complete  partner  with  the  directors, 
in  working  the  mines  in  the  manner  they  were  worked; 
and  one  partner,  by  virtue  of  that  relation,  is  constituted  a 
general  sgeait  for  another,  as  to  a]l  matters  within  the 
scope  of  the  partnership  dealings,  and  has  communicated 
to  him,  by  virtue  of  that  relation,  all  authorities  neceMory 
for  carrying  on  the  partnership,  and  all  such  as  are  usually 
exercised  by  partners  in  that  business  in  which  they  are 
engaged.    Any  restriction  which,  by  agreement  amongst 
the  partners,  is  attempted  to  be  imposed  upon  the  autho- 
rity which  one  possesses  as  a  general  agent  for  the  other,  is 
operative  only  between  the  partners  themselves;  aud  does 
not  limit  the  authority  as  to  third  persons,  who  acquire 
rights  by  its  exercise,  unless  they  know  that  such  restric- 
tion has  been  made.    In  the  present  case,  therefore,  the 
acting  directors  had  power  to  bind  the  defendant  by  con- 
tracts made  by  themselves,  if  made  in  the  usual  way  of 
.conducting  such  a  concern,  as  well  as  by  those  made  by  a 
purser,  if  it  was  the  usual  mode  to  act  by  the  intervention 
of  such  an  agent.    We  think,  therefore,  that  the  learned 
Judge's  direction  was  correct,  and  that  the  rule  must  be 
discharged. 

Rule,  discharged.. 
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Newton  v.  Wilmot,  Bart. 


Bxeh,  of  PUa$f 
1841. 

June  17. 


Covenant. — ^The  declaration  stated,  that  the  defend-  The  defendant 

ant,  by  indenture  dated  the  28th  of  August,  1840,  made  puSntTff,  for  21 

between  the  defendant  of  the  one  part,  and  the  plaintiff  of  ^**'^*^*"nd 

the  other  part,  did  grant  and  demise  to  the  plaintiff  the  land,  with  the 

.  ^  sole  licence  of 

manor  of  Berkeswell,  in  the  county  of  Warwick,  and  the  shooting  and 

capital  mansion-house  called  Berkeswell  Hall,  with  the  ap-  SSTothM^thV 


and  also  the  sole  and  exclusive  licence,  lf"^*»  pianta- 

'   uons,  and  co- 


yerti  of  the  de- 
fendant, aubject 
to  the  liberty 
for  each  tenant 
on  hif  farm  to 


purtenances,  &c. 

privilege,  and  authority  to  and  for  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  and  his  and  their  game- 
keepers, and  all  and  every  person  and  persons,  by  his  and 
their  appointment  or  permission,  of  hunting,  coursing,  wii  rabbiu,wiih 
shooting,  fowling,  sporting,  and  fishing  in  the  river  Blythe,  The  defendant 
and  upon  and  over  all  other  the  lands,  plantations,  coverts,  quiet  ei^ny. 
'and  waters  of  the  defendant,  extending  over  upwards  of  Jf ^aJ'any  time* 
two  thousand  acres  of  land,  within  the  county  of  War-  d"""*  ^^e 

*'  term,  any  of  the 

wick  aforesaid,  or  otherwise,  for  the  purpose  of  killing  or  tenanuofthe 
taking   game,  rabbits,  fish,  wild  ducks,  teal,  widgeon,  any  such  lands, 
snipes,  woodcocks,  and  other  wild  fowl,  the  plaintiff,  his  Ji'^^fte?  ''*'" 
executors,  administrators,  or  assigns  making  good  any  should  obstruct 

.         ,  ,     ,       n         1  .  •'the  plaintiff  in 

damage  occasioned  to  such  lands,  plantations,  or  coverts  the  enjoyment 

of  the  said 
licence,  or 
*8hould  destroy  the  game,  rabbits,  &c.,  then  the  defendant  would,  upon  the  requisition  of  the 
plaintiff,  give  notice  to  quit  to  such  tenants,  and  enforce  the  notice  by  such  legal  measures  as 
should  be  necessary.  Breach,  that,  after  the  demise  to  the  plaintiff,  the  defendant  demised  to 
T.  R.  for  the  term  of  twelve  years,  one  hundred  acres  of  the  plantations  on  which  the  exclusive 
right  of  killing  rabbits  had  been  granted  to  the  plaintiff,  without  any  clause  in  the  demise  to 
prevent  the  said  T.  R.  from  obstructing  the  plaintiff  in  the  enjoyment  of  the  said  licence,  or  from 
destroying  rabbits,  and  without  reserving  to  the  defendant  the  power  of  giving  T.  R.  notice  to 
quit,  or  of  enforcing  such  notice  by  such  legal  measures  as  should  be  necessary,  the  said  planta- 
tions not  being  at  the  time  of  the  demise  to  the  plaintiff  parcel  of  any  farm ;  and  that  the  said 
T.  R.  did  afterwards  kill  and  destroy  divers  rabbits.  The  defendiint  in  his  plea  set  out  the  lease 
on  oyer,  which  contained,  amongst  other  things,  the  demise  of  9Rtain  lands  and  pools,  "  for  the 
better  description  whereof  a  plan  is  indorsed  on  the  second  skin  of  these  presents  :"^the  plan 
was  not  set  out  on  the  oyer.  The  defendant  then  pleaded,  that  the  said  rabbits  so  killed  by  T.  R, 
were  killed  by  him  on  his  own  farm,  with  ferrets  only : — Held,  on  demurrer  to  the  plea,  that  the 
exception  as  to  killing  rabbits  extended,  not  only  to  farms  existing  at  the  time  of  the  demise  to 
the  plaintiff,  but  also  to  farms  subsequently  created. 

Held,  also,  that  the  declaration  was  bad,  as  not  containing  any  breach,  the  demise  td  T.  R* 
not  constituting  any  breach  of  the  defendant's  covenant. 

Semble,  that  it  was  not  necessary  to  set  out  on  oyer  the  plan  jeferred  to  in  the  inden- 
ture. 
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Exeh.  rf  Pleat,  by  all  or  any  of  the  means  or  ways  aforesaid^  and  paying 
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to  the  defendant  or  his  assigns^  or  such  otl^er  person  or 
persons  as  aforesaid^  a  reasonable  compensation  for  the 
same^  subject  to  the  liberty  for  each  tenant,  on  his  farm,  to 
kill  rabbits  thereon,  with  ferrets  only;  except  as  therein  ex- 
cepted: to  hold  the  same  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  from  the  date  of  the  inden- 
ture for  the  term  of  twenty-one  years  thence  next  ensuing. 
The  declaration  then  stated  a  covenant  by  the  defendant, 
his  heirs,  &d,  for  quiet  enjoyment  of  the  manor,  mansion- 
house,  lands,  and  premises  thereby  demised  and  granted, 
and  also  a  covenant  with  the  plaintiff,  that  if,  at  an^  time 
during  the  said  term,  any  of  the  tenants  of  the  defendant^ 
his  heirs  or  assigns,  of  any  such  lands,  plantations,  or  co- 
verts in  which  the  sole  and  exclusive  right  of  killing  or  tak* 
ing  game  and  other  things  as  aforesaid  was  thereby  grant- 
ed, should  hinder  or  obstruct  the  plaintiff,  his  executors, 
administrators,  or  assigns,  in  the  enjoyment  of  the  said  li- 
cences and  privileges,  or  should  wilAilly  destroy,  or  permit 
or  suffer  to  be  destroyed,  the  game,  rabbits,  fish,  or  wild 
fowl,  on  any  of  such  lands  or  waters,  or  the  nests  or  eggs 
of  any  game,  rabbits,  or  wild  fowl,  then  and  as  often  as 
the  same  should  happen,  the  defendant,  his  heirs  or  as- 
signs, would,  upon  the  requisition  of  the  plaintiff,  his  exe« 
cutors,  administrators,  or  assigns,  give  such  tenant  or  te- 
nants notice  to  quit  the  premises  in  his  or  their  occupa- 
tion, and  should  and  would  enforce  such  notice  to  quit  by 
such  legal  measures  as  should  be  necessary: — as  by  the 
said  indenture,  reference  being  thereunto  had,  wiQ  more 
fully  appear.    And  the  plaintiff  further  says,  that  after- 
wards,  and  after  tlic  28th   day  of  August  in  the  year 
aforesaid,  to  wit,  on  the  29th  day  of  the  said  month  of 
August  in  the  year  aforesaid,  he  the  plaintiff  entered  into 
and  upon  the  premises  so  to  him  granted,  demised,  and 
leased  as  aforesaid,  and  became  and  was  possessed  thereof 
for  the  said  term  so  to  him  therein  granted  as  afore* 
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said:  yet  the  defendant  afterwards,  and  during  the  con-  &ceh,  </  Pieof, 


tinuance  of  the  said  term,  to  wit,  on  the  28th  of  Septem- 
ber in  the  year  aforesaid,  demised  unto  one  Thomas  Bo- 
therham,  among  other  things,  divers,  to  wit,  one  hun- 
dred acres  of  the  plantations,  on  which  respectively  the 
sole  and  exclusive  right  of  killing  or  taking  rabbits, 
as  in  the  said  indenture  above  mentioned,  was  by  the 
same  indenture  granted  to  the  plaintiff,  to  hold,  amongst 
other  things,  the  said  last-mentioned  plantations  to  the 
said  Thomas  Botherham,  for  a  certain  number  of  years, 
to  wit,  the  term  of  twelve  years  and  a  half  from  the 
29th  of  September  then  instant,  without  any  restriction 
to  or  upon  the  said  Thomas  Botherham  as  to  the  kill- 
ing or  taking  rabbits  in  such  plantations  as  last  afore- 
said, and  without  any  clause  or  provision  in  the  said 
demise  so  made  to  the  said  Thomas  Botherham  as  afore- 
said, to  prevent  the  said  Thomas  Botherham,  being  such 
lessee  as  last  aforesaid,  from  hindering  or  obstructing 
the  plaintiff,  his  executors,  administrators,  or  assigns, 
in  the  enjoyment  of  the  said  Ucenoes  and  privileges,  or 
from  destroying  or  permitting  or  suffering  to  be  destroyed 
the  rabbits  on  such  plantations  as  last  aforesaid,  and 
without  reserving  to  the  defendant,  or  his  heirs  or  as- 
signs, any  power  or  authority  to  act  upon  the  requisi- 
tion of  the  plaintiff,  lus  executors,  administrators,  or  as- 
signs, to  give  to  the  said  Thomas  Botherham,  so  being 
such  tenant  as  aforesaid,  notice  to  quit  the  premises  in  his 
occupation,  or  to  enforce  any  such  notice  to  quit  by  such 
legal  measures  as  should  be  necessary,  if  at  any  time  during 
the  said  term  first  above  mentioned  he  should  hinder  or 
obstruct  the  plaintiff,  his  executors,  administrators,  or  as- 
signs, in  the  enjoyment  of  the  said  licences  and  privileges, 
or  should  wilfully  destroy,  or  permit  or  suffer  to  be  de- 
stroyed, the  rabbits  on  any  of  the  said  last-mentioned 
plantations;  neither  of  the  said  last-mentioned  plantations 
nOr  any  part  thereof  being,  at  the  time  of  making  of  the 

VOL.  VIII.  B  B  B  M.  W. 
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Etdk,  rf  pum,  said  grant,  demise,  and  lease  first  above  mentioned^  nor 


1841. 


haying  before  that  time  been,  within  or  parcel  of  any 
fieurm,  according  to  the  true  intent  and  meaning  of  the 
said  indenture;  and  the  plaintiff  further  sfuth,  that  the 
said  Thomas  Botherham  did  afterwards,  and  during  the 
continuance  of  the  said  first-mentioned  demise,  to  wit, 
on  &c.,  and  on  divers  other  days  and  times,  &c.,  kill  and 
destroy  divers,  to  wit,  100  rabbits  on  the  said  last-men- 
tioned plantations,  of  great  value,  to  wit,  of  the  value  of 
jE5.  Wherefore  the  plaintifi^  saith  that  the  defendant  hath 
broken  the  covenant  so  made  by  the  defendant  with  the 
plaintiff  in  and  by  the  said  indenture. 

The  defendant  craved  oyer  of  the  indenture,  which  was 
set  out,  and  the  terms  of  which  were  substantially  the 
same  as  those  stated  in  the  declaration;  and  in  which  was 
further  contained  a  demise  of  certain  pools,  ponds,  stews, 
&c.,  and  then  proceeded  thus : — "for  the  better  descr^tion 
whereof,  a  plan  ie  indorsed  on  the  second  skin  of  these  pre^ 
senis:" — ^this  plan  was  not  set  out  in  the  plea.  The  de- 
fendant then  pleaded,  that  the  said  rabbits  killed  and 
destroyed  by  the  said  Thomas  Botherham,  as  in  tiie  declar- 
ation mentioned,  were  killed  and  destroyed  by  the  said 
Thomas  Botherham,  so  being  such  tenant  as  aforesaid,  on 
his  own  farm,  with  ferrets  only.     Verification, 

General  demurrer,  and  joinder  in  demurrer. 

The  grounds  of  demurrer  stated  in  the  maigin  of  the 
paper  book  by  the  plaintiff,  were,  first,  that  it  was  not 
alleged  in  the  plea,  that  the  plantation  demised  to  Bother- 
ham was  part  of  a  farm  at  the  time  of  the  demise  to  the 
plaintiff;  secondly,  that  the  plea  was  no  answer  to  the 
breach  of  covenant  committed  by  the  defendant,  in  making 
such  a  demise  to  Botherham  as  disabled  the  defendant 
from  performing  his  covenant  with  the  plaintiff. 

The  points  of  argument  on  the  part  of  the  defendant 
were,  first,  that  the  declaration  did  not  shew  any  breach 
of  any  of  the  covenants  in  the  lease  on  which  the  plaintiff 
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had  declared;  secondly^  that  the  kiUing  of  the  rabbits  Etek.^  puoi^ 
by  Botherhanii  as  alleged  on  the  record,  did  not  consti-    v     ^  *  ^ 
tute  a  breach  of  coTenant;  thirdly^  that  the  demise  by      NswroM 
the  defendant  to  Botherham^  as  alleged  in  the  declaration,      Wilmot. 
did  not  constitute  a  breach  of  coTenant. 

Manning,  Seijt,,  in  support  of  the  demurrer. — ^The  plea 
is  bad,  first,  on  the  ground  that  it  does  not  allege  that  the 
plantation  demised  to  Botherham  was  part  of  a  fiurm 
at  the  time  of  the  demise  to  the  plaintiff.  One  of  the 
things  desndsed  was  the  right  of  sporting  over  all  the  lands, 
plantations,  and  coverts  of  the  defendant,  subject,  however, 
to  liberty  £Dr  each  tenant  to  kill  rabbits  on  his  farm  with 
ferrets ;  and  the  declaration  alleges  as  a  breach,  that  the 
defendant  demised  to  Botherham  100  acres  of  the  plantar 
tions  on  which  the  sole  right  of  taking  rabbits  was  granted 
to  the  plaintiff,  without  any  restriction  as  to  the  killing  of 
rabbits  in  such  plantations,  sudi  plantations  at  the  time 
of  the  demise  not  being  parcel  of  any  farm  according  to 
the  indenture,  and  avers  that  Botherham  did  kill  rabbits 
in  those  plantations,  contrary  to  the  defendant's  covenant. 
The  plea  is,  that  the  rabbits  were  killed  by  Botherham,  so 
being  such  tenant  as  aforesaid,  on  his  own  farm,  with  ferrets 
only.  It  does  not  shew  that  the  plantation  was  part  of  a 
farm  at  the  time  of  the  demise  to  the  plaintiff,  as  it  ought 
to  have  done ;  for  the  liberty  for  the  tenants  to  kill  rabbits 
extended  only  to  such  lands  as  were  farms  at  the  time  of 
the  lease  to  the  plaintiff.  The  lease  did  not  give  liberty  to 
the  defendant  to  convert  into  farms  those  lands  which  had 
never  been  farms,  or  parts  of  any  farms,  before,  or  enable 
him  to  defeat,  to  any  extent  he  pleased,  the  main  object 
of  the  demise,  namely,  the  exclusive  right  of  sporting 
over  the  defendant's  Warkwickshire  estate.  The  defend- 
ant could  not  CTeate  new  farms  out  of  the  lands  which  then 
were  plantations  and  coverts,  and  thereby  confer  on  the 
tenants  the  right  of  killing  rabbits  on  them.    The  plea, 
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Bxek.  of  Pleat,  therefore,  ought  to  have  shewn  that  this  plantation  was 
.  ^^  ^  part  of  a  farm  at  the  time  of  the  demise  to  the  plaintiff. 
Nkwton  The  second  point  is,  that  the  defendant  having  disabled 
WtLMOT.  himself  from  performing  his  covenant  to  give  notice  to 
quit  to  the  tenants,  in  case  they  should  hinder  or  obstract 
the  plaintiff  in  the  enjoyment  of  the  licences  or  privileges 
granted,  or  should  destroy  the  game,  rabbits,  &c.,  that 
amounts  to  a  breach  of  the  covenant  for  quiet  enjoyment^ 
to  which  the  plea  is  no  sufficient  answer.  The  covenant  is 
a  general  one,  not  qualified  in  any  way  whatsoever.  It 
means  that  the  defendant  will  always  be  in  a  condition  to 
give  an  effectual  notice  to  the  tenants  who  obstruct  the 
plaintiff.  In  Pomfret  v.  Ryecroft  (a),  it  was  held,  that  if  a 
lease  be  made  of  a  house  and  estovers,  and  the  lessor  de- 
stroy all  the  wood,  the  lessee  shall  have  an  action  of  cove- 
nant. [AUerson,  B. — ^The  only  point  is,  whether  this  cove- 
nant is  confined  to  those  which  were  fiEums  at  the  time  of 
the  demise  to  the  plaintiff,  or  whether  it  extends  to  fSeurms 
which  were  afterwards  created.]  Letting  the  plantations 
to  farm  does  not  make  them  farms.  The  word  "  farm''  is 
not  a  legal,  but  a  popular  term.  [^Alderson^  B. — If  Sir  E. 
Wilmot  had  let  the  plantations  to  farm,  it  might  be  impor- 
tant to  the  tenant  to  destroy  the  rabbits,  in  order  to  pre- 
vent them  from  injuring  the  young  trees.  The  words  are, 
"  subject  to  the  liberty  for  each  tenant  on  his  farm  to  kill 
rabbits  thereon  with  ferrets  only:''  why  should  not  that 
extend  to  the  plantations  as  well  as  the  land?  It  is  not  at 
all  imusual  to  let  the  plantations  with  the  farms  adjoining. 
Suppose  the  defendant  had  held  in  his  own  hands  land  in 
com,  and  he  afterwards  let  that  land,  would  that  be  within 
the  exception?]  Clearly  not;  because,  if  it  was  intended 
that  the  defendant  or  any  other  person  shoxdd  have  a  right 
to  kill  rabbits  in  lands  not  then  forming  part  of  any  farm, 
there  would  have  been  an  express  reservation  of  a  right 

(a)  1  Saund.  321,  2. 
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to  Sir  E.  Wilmot  to  kill  rabbits  on  those  parts  in  his  own  Exeh,  of  Pleas, 
bands.  As  there  is  no  such  reservation,  it  was  not  in-  ^  ^ 
tended  to  reserve  the  right  to  kill  rabbits  there.  [Parke, 
B. — ^Yon  have  by  your  demurrer  admitted  that  the  rab- 
bits were  killed  by  Rotherham  on  his  farm  with  ferrets 
only.  I  cannot  see  how  you  can  get  rid  of  that  admis- 
sion. Alderson,  B. — ^Unless  you  can  establish  that  the  ex- 
ception extends  only  to  such  lands  as  were  farms  at  the 
time  of  the  demise,  there  is  no  breach  of  covenant.]  The 
defendant  had  no  power  to  create  anything  into  a  farm 
which  was  not  a  farm  at  the  time  of  the  demise.  IParke, 
B. — ^You  say  that  the  lease  to  Botherham  was  a  breach  of 
the  covenant  that  the  defendant  will  give  notice  to  quit  to 
the  tenants  who  obstruct  the  plaintiff  in  the  enjoyment  of 
the  privileges  granted.]  Yes :  by  granting  a  lease  to  Bo- 
therham for  a  period  of  twelve  years,  without  any  restric- 
tion as  to  taking  rabbits,  and  without  reserving  power  to 
himself  to  act  upon  the  requisition  of  the  plaintiff  to  give 
notice,  he  has  disabled  himself  from  doing  so.  This  is  pre- 
cisely Sir  Anthony  Mairis  case{d).  There  Sir  A.  Main 
leased  certain  lands  to  one  Scot  for  twenty-one  years  by 
indenture,  and  covenanted  that,  at  any  time  during  the  life 
of  Scot,  upon  surrender  of  his  lease,  he  would  make  a  new 
lease  during  the  residue  of  the  years,  and  bound  himself 
to  perform  the  covenants.  In  debt  brought  upon  the  obli- 
gation by  Scot  against  Sir  A.  Main  he  pleaded,  that  Scot 
did  not  surrender,  fee. ;  to  which  Scot  replied,  that  after  the 
lease  Sir  Anthony  had  accepted  a  fine  sur  conusance  &c., 
and  by  the  same  fine  granted  and  rendered  the  land  to  the 
conusee  for  eighty  years ;  and  upon  demurrer,  it  was  ad- 
judged for  the  plaintiff.  So  here,  the  covenant  is  broken  by 
granting  a  lease  to  Botherham,  not  reserving  a  right  to 
restrain  him  from  obstructing  the  lessee,  and,  in  respect 
of  this  breach,  it  is  immaterial  whether  Botherham  has 

(a)  5  Rep.  21. 
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fjreA.  ^  Pka»,  killed  rabbits  or  not.  The  plea^  therefore^  relies  upon 
^  ^  matter  which  is  irrelevant  to  this  breach.  The  same  prin« 
dple  was  established  in  Beswick  t.  SwmdelU  (a),  The  Earl 
of  Shrewsbury  v.  Gould  {b),  and  Wariurton  ▼•  8torr{c). 
[Alderson,  B. — ^If  Rotherham  had  killed  rabbits  on  his 
farm  otherwise  than  by  ferrets^  and  the  plaintifiF  had 
brought  an  action  against  the  defendant  for  breach  of 
coTenant^  to  which  the  defendant  had  pleaded  that  the 
plaintiff  had  not  required  him  to  give  notice  to  Bother- 
ham,  and  the  plaintiff  had  replied  that  the  defendant  had 
demised  to  Botherham,  so  as  to  disable  himself  from  giving 
notice  to  Botherham,  then  he  would  have  brought  himself 
within  Sir  A.  Main's  can.  There  must  be  a  breach.  In 
Sir  Anthony  Main's  case  there  was  no  request  by  Scot 
that  Sir  Anthony  Main  would  make  a  new  lease,  nor  was 
Scot  evicted  or  otherwise  actually  damnified.  Parke,  B. — 
In  fVarburion  v.  Starr,  the  parties  entered  into  an  agree- 
ment to  refer  a  dispute  to  arbitration,  and  bound  themselves 
mutually  in  a  penalty  for  the  true  and  faithful  observance 
and  performance  of  the  award ;  and  it  was  held  that  the 
penalty  was  incurred  by  a  revocation  of  the  submission. 
There  there  was  a  clear  breach ;  but  here  mm  constat  that 
Botherham  ever  will  kill  any  rabbits  except  with  ferrets; 
there  may  never  be  a  breach ;  it  is  contingent  whether  the 
right  to  require  the  defendant  to  give  notice  would  ever  be 
exercised  or  not.  Would  it  be  a  breach  of  the  covenant, 
if  you  left  out  the  fact  of  the  killing  of  the  rabbits  ?  fVar- 
burton  v.  Starr  has  no  application  to  such  a  case  as  that.] 
The  plea  takes  an  issue  which  is  whoUy  immaterial.  All 
that  Botherham  has  done  only  goes  to  the  amount  of 
damage.  [JPtnrke,  B.— The  case  of  Beswick  v.  SurindeUs  is 
the  other  way.  There,  upon  the  marriage  of  A.  with  B., 
the  widow  and  successor  of  C.  a  trader.  A.,  in  considera- 

(fl)  5  Nev.  &  M.  378;  3  Ad.  &  (c)  4  B.  &  Cr.  103;  6  D.  &  R. 

Ell.  868.  213. 

(6)  2  B.  &  Aid.  487. 
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tion  of  the  stock  in  trade  which  he  received  with  B.^  gave  B»eM.  qfPie^, 
a  bond  to  D.,  conditioned  to  pay  to  the  children  of  B,  by  C,  ^  ^^'  ^ 
within  twelve  months  after  her  deaths  800/.^  if^  npon  an  Nbwton 
account  taken^  the  stock  in  trade  and  effects  of  the  busi-  Wilmot. 
ness,  \fthen  carried  on  by  A.,  should  amount  to  400/.  A., 
during  the  lifetime  of  B.,  discontinued  the  trade^  and 
ceased  to  have  any  stock ;  and  it  was  held  that  the  obliga* 
tion  was  discharged.  There  the  circumstances  had  never 
arisen  to  which  the  condition  applied^  and  the  Court  held 
that  there  was  no  breach  of  the  condition,  there  being  no 
implied  condition  that  the  obligor^  should  cany  on  the 
trade  during  the  life  of  A.  So  here^  there  is  no  implied 
condition  that  the  defendant  should  always  be  in  a  situa- 
tion to  give  an  effectual  notice  to  quit  to  all  or  any  of  his 
tenants.]  According  to  Sir  A.  Main^s  case,  such  a  con- 
dition  would  be  implied.  [Roye,  B. — Suppose  the  tenant 
was  holding  under  a  lease  for  a  term  of  years  at  the  time 
of  the  demise  to  the  plaintiff,  what  would  be  the  meaning 
of  the  covenant,  as  to  giving  notice  to  quit^  in  that  case  ?] 
The  defendant  might  answer,  that  at  the  time  of  the  de- 
mise, the  premises  were  let  for  a  term  of  years,  and  that 
the  lease  contained  a  power  to  give  such  notice  to  qxut. 
This  clause,  it  is  submitted,  amounts  to  a  covenant  that 
the  defendant  was,  and  should  continue  to  be,  in  a  situa- 
tion to  give  notice  to  quit  to  his  tenants.  There  is  no 
violence  in  supposing  that  the  land  was  let  from  year  to 
year.  [Rolfe,  B. — ^There  is  an  absolute  covenant  for  quiet 
enjoyment,  which  meets  everything;  but  the  defendant 
says  further,  that  he  will  give  notice *to  quit;  if  he  is  not 
able  to  do  so,  then  the  plaintiff  may  resort  to  the  other 
branch  of  the  covenant.]  If  he  covenants  to  do  that  which 
he  has  no  power  to  do,  or  which  he  has  disabled  himself  from 
doing,  he  is  liable.  [Alderson,  B. — ^All  the  cases  cited  in 
the  note  to  Bemvick  v.  Swmdelh  are  cases  where  there  was 
an  actual  breach.  If  there  is  no  breach,  and  the  defend- 
ant is  ready  to  do  all  that  he  is  required  to  do  when  there 
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BxA.  of  Pkat,  is  a  breach,  is  not  that  sufficient  ?    If  Rotherham  never 
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'  ^    commits  any  breach^  why  should  the  defendant  be  liable?] 

Newtoh       Because  he  covenants  to  do  a  particular  act^  which  he  has 

WiLMOT.      disabled  himself  from  performing.   If  a  vendor  covenant, 

that  he  is  seised  in  fee^  the  vendee  may  sue  upon  that 

covenant  before  eviction.     [Alderson,  B. — ^The  lease  may 

cease  to  exist  before  it  becomes  necessary  to  give  notice  to 

Rotherham.     The  right  to  require  the  defendant  to  turn 

him  out  depends  on  the  tenant  committing  a  breach.    It 

does  not  follow  that  he  wiQ  commit  a  breach  within  the 

twelve  years.]     If  A.^  after  covenanting  with  me  that  he 

will  not  place  B.  in  such  a  situation  as  wiQ  enable  B.  to  do 

me  a  specific  injury^  does  put  B.  in  such  situation,  it  is  no 

defence  that  B.  has  not  injured  me,  especially  if  the  power 

of  injuring  continues  down  to  the  time  of  bringing  the 

action. — ^Another  ground  of  objection  is  the  not  setting 

out  the  plan  which  is  indorsed  on  the  lease  on  oyer. 

[^Parke,  B. — ^An  indenture  set  out  on  oyer  is  supposed  to 

be  read  by  the  clerk  of  the  Court :  I  do  not  see  how  the 

lines  and  marks  in  a  plan  could  be  read.    But,  admitting 

it  to  be  important,  the  declaration  does  not  contain  a 

breach  relating  to  it.]     The  defendant  is  bound  to  set  out 

the  whole  of  the  deed,  and  cannot  omit  such  parts  as  are 

irrelevant  to  the  breach  assigned;  Wallace  y.  The  Duchess  of 

Cumberland[a) ;  although  in  1  Wms.  Saund.  817,  n.  (2),  it 

is  supposed  that  this  very  case  of  Wallace  v.  The  Duchess  of 

Cumberland  was  an  authority  for  the  contrary  position  (6). 

In  the  case  of  an  omission  to  set  out  the  whole  of  the  deed 

upon  oyer,  the  plaintiff  may  pray  that  the  deed  may  be 

inroUed,  and  may  then  demur  generally  for  the  variance 

between  the  deed  as  inroUed,  and  the  deed  as  appearing 

upon  oyer.   Here,  it  was  unnecessary  to  pray  an  inrolment 

of  the  deed  as  set  out  upon  oyer,  shewing  that  there  was  a 

plan  indorsed,  though  that  plan  is  not  set  out. 

(a)  4  T.  R.  370.  (6)  And  see  3  Mann.  &  Ryl.  86,  n. 
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Whateleiff  who  was  to  have  argued  for  the  defendant,  B»ch,  ^fPUa», 
was  stopped  by  the  Conrt.  ^  ^^^'   . 

Nbwtoit 

Parke,  B. — ^As  to  the  objection  arising  on  oyer,  it  is  Wilmot. 
unnecessary  to  enter  into  that  question,  as  we  think 
there  is  no  sufficient  breach,  and  that  the  declaration 
is  bad  on  general  demurrer.  [His  Lordship  here  read 
the  covenant,  as  stated  in  the  declaration,  and  the 
hreach.]  It  is  admitted,  that  if  Sir  E.  Wilmot,  or  any 
of  his  tenants,  had  killed  rabbits,  otherwise  than  with 
ferrets,  on  lands  demised  to  them  subsequently  to  the 
plaintiff's  lease,  it  would  have  been  a  breach  of  that  cove- 
nant. But  the  question  is,  to  what  does  the  exception  ex- 
tend? Does  it  extend  to  such  lands  as  were  then  farms, 
or  to  such  as  from  time  to  time  should  be  let  to  tenants 
who  may  occupy  them  as  farms  ?  It  appears  to  me  that  it 
extends  to  all  farms,  not  only  to  those  which  existed  at 
the  time  of  the  demise,  but  to  any  lands  which  the  de* 
fendant  afterwards  chose  to  demise  to  fiiture  tenants. 
If  he  chooses  to  demise  what  is  a  plantation  as  a  farm,  the 
tenant  of  that  new  farm  has  a  right  to  kill  rabbits  on  it. 
It  seems  to  me,  therefore,  that  there  is  no  breach  of  the  first 
covenant.  Then,  is  there  any  breach  of  the  next  covenant, 
which  is  by  way  of  addition  to  the  covenant  for  quiet  exijoy- 
ment?  That  is,  that  if  at  any  time  during  the  said  term,  any 
of  the  tenants  of  the  defendant  of  any  lands,  plantations, 
&c.  on  which  the  sole  right  of  killing  game  was  thereby 
granted,  should  hinder  or  obstruct  the  plaintiff  in  the  en- 
joyment of  the  said  licences  and  privileges,  or  should  wil- 
fully destroy  the  game,  rabbits,  &c.  (that  is,  subject  to 
the  exception  as  to  kilUng  rabbits  with  ferrets),  the  de- 
fendant would,  upon  the  requisition  of  the  plaintiff,  give 
the  tenant  notice  to  quit  the  premises  in  his  occupation. 
There  may  be  a  question  whether  that  covenant  extends 
to  any  tenants,  but  such  tenants  over  whom  he  had  a 
power  to  give  notice  to  quit,  viz.  tenants  from  year  to  year : 


1841. 


722  CASES   IN   THB   EXCHEQUEBj 

K»h.rfPk9Mt  but  I  dearly  think  that  it  does  not  hinder  the  defendant 
from  letting  his  lands  in  any  way  he  thinks  fit.     The 
demise  by  him  of  his  lands  for  a  term  of  years  is  no  breach 
of  this  condition.     He  covenants^  that  when  a  breach  takes 
place,  he  will  be  in  a  condition  to  giye  his  tenants  notice 
to  quit;  therefore  that  covenant  is  not  broken^  until  the 
event  happens  on  which  the  notice  to  quit  is  to  be  given. 
Sir  Anthony  Main^a  case,  which  has  been  cited,  may  go  the 
length  of  deciding,  that,  if  there  is  a  breach  of  covenant  com- 
mitted, the  personal  requisition  to  the  defendant  would  be 
unnecessary,  as  he  has  it  not  in  hi^  power  to  comply  vdth 
it.    But  there  is  no  breach  of  covenant  till  the  event  hap- 
pens ;  and  on  my  construction  of  the  covenant  for  quiet 
enjoyment,  it  has  not  arisen,  for  the  tenants  have  not  killed 
rabbits  contrary  to  the  covenant.     I  think  there  is  no  im- 
plied covenant  that  the  defendant  will  always  be  in  a 
condition  to  give  notice  to  bis  tenants,  but  only  to  such 
tenants  as  he  could  give  notice  to.     There  has  been  no 
breach,  and  non  constat  that  there  ever  will  be.     The 
tenant  Rotherham  may  go  through  the  whole  term  of  his 
lease  without  killing  any  rabbits.     I  think,  therefore, 
that  the  declaration  is  bad,  as  containing  no  breach  of 
the  covenants,  and  that  our  judgment  must  be  for  the 
defendant. 

Alderson,  B.,  and  Gubney,  B.,  concurred. 

RoLFE,  B. — If  the  right  to  kill  rabbits  were  to  be  con- 
fined to  farms  existing  at  the  time  of  the  demise,  for  the 
same  reason  it  could  only  apply  to  the  existing  tenants, 
and  the  executors  of  the  existing  tenants,  or  the  future 
tenants,  would  have  no  right  to  kill  rabbits  in  the  manner 
mentioned  in  the  exception. 

Judgment  for  the  defendant. 
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Smart  v.  Hyde.  Jme  17. 

Assumpsit.    The  dedaration  stated  that,  in  consideiv  Assumpsit 
ation  that  the  plaintiff  would  buy  of  the  ddendant  a  mare  stated.^tha^^n'^ 
at  a  certain  price,  the  defendant  promised  the  plaintiff  that  ^"\^hTpWn- 
the  mare  was  sound,  and  averred  as  a  breach  that  the  tiff  would  buy 

of  the  defend- 
mare  was  not  sound.  ant  a  mare  at  a 

The  defendant  pleaded,  amongst  other  pleas,  thirdly,  the^rfcndw't 
that,  before  the  promise,  he  the  defendant  sent  the  mare  ?/<>«»•«<*  that 

'  ^  she  was  sound, 

to  a  certain  place  for  the  sale  of  horses,  called  Lucas's  Be-  and  averred  as 
pository,  there  to  be  sold  according  to  certain  rules,  which  ghe'wM  not' 
were  in  the  words  following : — "  Terms  of  private  sale,  defiendant^^ 
A  warranty  of  soundness,  when  given  at  this  repository,  pleaded  that  the 
will  remain  in  force  until  twelve  o'clock  at  noon  of  the  day  to  a  repository 
next  after  the  day  of  sale,  when  it  will  be  complete,  and  the  ^ J,j^*  ^\^^ 
responsibility  of  the  seller  will  terminate,  unless  in  the  J^^^e^ta^'tuiM 
mean  time  a  notice  to  the  contrary,  accompanied  by  the  which  were  that 
certificate  of  a  veterinary  surgeon,  be  delivered  at  the  office  oAolmd^leu 
of  B.  Lucas;  such  certificate  to  set  forth  the  cause,  nature,  [„  foits'tlStir 
or  description  of  any  alleged  unsoundness;''  of  all  which  "^^  of  the  day 
the  plaintiff,  before  and  at  the  time  of  making  the  said  when  it  would 
promise,  had  notice.    The  plea  then  averred,  that  the  sale  and^Te^rcspon- 
was  a  private  sale,  and  that  the  promise,  and  the  buying  J^u" 'femSate 
from  the  defendant,  took  place  subject  to  the  said  rules  unless  in  the 

I-  i.i*  1J.1  1    ™*"*  time  a 

and  regulations  touching  the  private  sale  of  horses,  and  notice  and  cer- 

that  the  same  were  agreed  to  by  the  parties ;  and  although  lou^dneu  w'ere 

the  time  limited  by  the  said  rules  for  the  delivery  of  the  Su  ujlk^llj^*' 

notice  and  certificate  had  elapsed  before  the  commence-  subject  to  the 

i.1.         .  ^  1  .  .*•  Ill  rules,  and  that 

ment  of  this  suit,  yet  no  such  notice  or  certificate  had  been  the  same  were 
deUvcred  by  or  for  the  plaintiff,  at  the  office  of  the  said  B.  Jirti«/ and  '**' 
Lucas.    Verification.  *^*^  «"ch  no. 

tice  and  certifi- 

Special  demurrer,  assigning  for  causes,  that  the  plea  cate  were  not 
amounted  to  the  general  issue :  that  whereas  the  plaintiff  thrt"me\imit. 

ed: — Heldt  thzt 
the  plea  was 
good,  and  that  it  did  not  amount  to  the  general  issue. 
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E*eh.  rf'  Phatt  had  declared  on  an  absolute  and  unqualified  undertaking 
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that  the  mare  was  sounds  the  defendant  had  not  confessed 
and  avoided  the  same^  nor  had  directly  denied  such  pro- 
mise, but  had  stated  matters  for  the  purpose  of  qualifjdng 
such  promise,  and  of  shewing  that  the  warranty  remained 
in  force  only  until  twelve  at  noon  of  the  day  after  the  sale, 
and  was  a  warranty  against  such  imsoundness  only  as  the 
plaintiff  might  discover  within  such  period. 

Crompton,  in  support  of  the  demurrer. — ^The  plea  at- 
tempts to  shew  that  there  was  a  qualification  of  the  war- 
ranty, and  that  the  contract  was  different  from  that  de- 
clared upon,  and  it  therefore  amounts  to  the  general  issue. 
[Parke,  B. — ^The  warranty,  as  set  out  in  the  declaration,  is 
an  absolute  one.  The  plea  admits  the  statement  in  the 
declaration,  but  sets  out  new  facts,  for  the  purpose  of  shew- 
ing that  there  was  no  breach  of  contract ;  it  does  not  deny 
a  sale  of  the  horse,  or  the  warranty  that  the  horse  was 
sound.]  On  the  warranty  stated  in  the  plea,  there  is  to 
be  no  responsibility  at  all  in  certain  cases,  and  that  is  a 
qualification  which  might  have  been  given  in  evidence  un<- 
der  the  general  issue.  In  Bywater  v.  Bichard8on(a),  where 
there  was  a  similar  condition,  LUiledale,  J.,  treats  it  as  a 
qualified  warranty.  [Parke,  B. — ^You  say  that  the  con- 
tract which  would  have  to  be  proved  would  vary  from  that 
stated  in  the  declaration,  and  therefore  might  be  given  in 
evidence  under  the  general  issue.]  Yes.  In  Latham  v. 
Ruiley{b),  the  declaration  stated  a  contract  to  cany  goods 
from  London,  and  deliver  them  safely  at  Dover;  the  con- 
tract proved  was  to  carry  and  deliver  safely,  fire  and  rob- 
bery excepted ;  and  it  was  held  to  be  a  variance.  Here  the 
contract  stated  in  the  declaration  is>  that  the  defendant 
will  be  generally  answerable  for  the  unsoundness  of  the 
mare;  but  the  contract  stated  in  the  plea  is,  that  he  will 

(a)  1  Ad.  &E1I.508;  3Nev.&M.748.        (6)  2  B.&Cr. 20;  3D.&R.211. 


TEINITY    VACATION,   4  VICT.  725 

not  be  answerable  at  all,  if  the  act  be  not  done  within  a  Rich,  of  pum, 
given  time.  In  Latham  v.  Rutleyf  Abbott,  C.  J.,  says,  "the 
result  of  all  the  cases  upon  the  subject  is,  that  if  the  car- 
rier only  limits  his  responsibility,  that  need  not  be  noticed 
in  pleading;  but  if  a  stipulation  be  made  that,  under  cer- 
tain circumstances,  he  shall  not  be  liable  at  all,  that  must 
be  stated/'     [Parkej  B. — ^The  contract  there  stated  was 
a  contract  to  carry  the  goods  safely,  not  a  limited  con- 
tract, if  the  goods  were  not  aifected  by  fire  or  robbery. 
Here  the  contract  alleged  is,  that  the  defendant  undertook 
that  the  mare  was  sound  :  that  he  is  to  be  responsible  if 
unsound  is  merely  an  inference  from  that.]     Where   a 
condition  merely  limits  the  amount  of  damages,  it  is  true 
that  it  need  not  be  stated  in  the  declaration;  Clarke  v. 
Gray  {a) ;  but  where  the  contract,  as  in  this  case,  is  quali- 
fied by  conditions,  it  is  a  variance  to  state  it  as  absolute  in 
its  terms.     In  Howell  v.  Sichards{b),  it  was  held,  that,  if  a 
covenant  for  quiet  enjoyment  be  restrained  by  any  quali- 
fying context,  it  must  be  stated,  and  if  not,  that  the  de- 
fendant might  take  advantage  of  it  under  the  plea  of  the 
general  issue,  as  being  an  untrue  statement  of  the  deed  in 
substance  and  effect.    Tempany  v.  Bumaud  (c),  and  Broume 
V.  Knill{d),  are  authorities  to  the  same  effect.  In  Whittaker 
V.  Mason(e)y  the  plaintiff  declared  upon  a  contract  of  sale 
of  certain  books ;  the  defendant  pleaded  that  the  books 
were  sold  subject  and  according  to  the  usage  and  course  of 
dealing  observed  among  booksellers  in  London;  to  which 
the  plaintiffs  replied  de  injuria ;  and  on  demurrer  to  the 
replication,  it  was  held  that  the  plea  in  effect  amounted 
to  the  general  issue.    [Parke,  B. — ^There  the  plea  set  up  a 
different  contract ;  here  the  plea  does  not  alter  the  consi- 
deration or  the  promise.]   The  omission  to  state  the  quali- 
fication entirely  alters  the  legal  effect  of  the  contract.  The 

(a)  6  Ea»t,  564.  (d)  2  Brod.  &  B.  395. 

(b)  11  East,  633.  («)  2  Bing.  N.  C.  359 ;  2  Scott, 

(c)  4  Campb.  20.  567. 
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Exeh.  of  PUat,  case  is  distinguishable  firom  Sytns  v.  Ckcg»Un{a),  which 
^^^'  ^  an  action  against  a  coach  proprietor  for  the  loss  of  a  par- 
cel above  the  value  of  £10;  for  the  omission  to  declare  the 
value  of  the  parcel  did  not  qualify  tiie  nature  of  the  con- 
tracty  but  was  a  matter  which  avoided  it^  and  therefore 
required  to  be  specially  pleaded.  The  general  rale  is, 
that  contracts  are  entire^  and  it  is  only  an  exception  to 
that  rule,  that  where  a  part  of  the  contract  does  not  af- 
fect the  rest  which  is  declared  upon,  such  part  need  not 
be  stated. 

/.  Henderson,  contra. — ^The  plea  is  good.  The  truth  of 
the  facts  stated  in  it  is  consistent  with  the  contract  alleged 
in  the  declaration.  The  defendant  says,  True  it  is  I  pro- 
mised that  the  horse  was  sound,  and  it  turned  out  to  be 
unsound,  but  there  were  collateral  circumstances  which 
prevented  your  right  to  sue  from  arising.  Where,  indeed, 
the  plea  discloses  a  contract  different  from  that  alleged 
in  the  declaration,  it  is  bad,  as  amounting  to  the  ge- 
neral issue.  The  cases  which  have  arisen  since  the  New 
Rules  on  indebitatus  assumpsit,  shew  that  where,  if  the 
plea  be  true,  the  declaration  is  not,  in  that  case  the  plea  is 
open  to  demurrer,  as  amounting  to  the  general  issue.  In 
Latham  v.  Rutley,  the  promise  alleged  was  absolute,  but 
the  contract  proved  was  a  qualified  one,  and  therefore  did 
not  support  the  promise  declared  on.  But  where  there  is 
an  absolute  promise,  and  the  defence  is  that  its  efficacy 
has  been  destroyed  by  matters  occiuring  subsequently, 
those  matters  must  be  specially  pleaded.  In  Hotham  v. 
The  East  India  Company  (6),  where  there  was  a  covenant 
in  a  charter-party,  that  no  claim  for  short  tonnage  should 
be  allowed,  unless  such  short  tonnage  were  found  and  made 
to  appear  on  the  ship's  arrival,  on  a  survey  to  be  taken  by 
four  shipwrights ;  it  was  held,  that  this  not  being  a  con- 
dition precedent  to  the  plaintiff's  right  to  recover  for  short 

(a)  5  Adol.  &  £11.  634 ;  1  Neir.  &  P.  129.  {h)  1  T.  R.  638. 
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tonnage,  bat  a  matter  of  defence  to  be  taken  advantage  of  ^^tdk.  rf  pum, 
by  the  defendants,  the  not  averring  performance  was  no 
ground  for  arresting  the  judgment.  That  case  resem- 
bles the  present.  It  was  not  necessary  for  the  plaintiff  to 
aver  performance  of  the  condition  annexed  to  this  war- 
ranty; it  is  sufficient  for  him  to  allege  the  contract  and 
breach.  The  fact  on  which  the  defendant  relies  is  colla- 
teral to  the  original  contract^  and  tiierefore  ought  to  be 
pleaded  specially. 

Crcmptan,  in  reply. — The  contract  as  set  out  in  the 
plea  affects  the  consideration  stated  in  the  declaration, 
for  the  plaintiff  is  bound  to  give  notice  of  the  unsoundness 
before  a  specified  time,  in  order  to  render  it  an  absolute 
warranty.  Hotham  v.  7%e  East  India  Company  turns  on 
the  distinction  between  covenant  and  assumpsit,  and  on 
the  rule  which  is  peculiar  to  the  former,  that  a  party  need 
not  set  out  more  covenants  than  those  of  the  breach  of 
which  he  complains ;  but  that  is  not  applicable  to  assump- 
sit. The  condition  which  it  is  not  requisite  to  state,  is 
such  a  one  as  does  not  qualify  the  original  promise.  The 
narrow  point  is— does  this  plea  affect  the  liability  which 
the  defendant  is  under,  upon  the  contract  alleged  in  the 
declaration  ?  It  is  submitted  that  it  does ;  it  shews  that  he 
is  not  absolutely  bound ;  whereas  on  the  contract  as  stated 
in  the  declaration  he  is  so.  Latham  v.  Butley  is  in  point. 
[Parke,  B. — In  that  case  there  was  no  prcnnise  to  carry 
safely  at  aU  events;  here  there  was  an  absolute  warranty 
of  soundness.] 

Parke,  B. — I  am  of  opinion  that  the  plea  is  a  good 
plea,  and  that  the  defendant  is  entitled  to  judgment.  The 
declaration  states,  that,  in  consideration  that  the  plaintiff 
would  buy  a  mare  of  the  defendant,  the  defendant  promised 
that  she  was  sound.  Then  there  is  a  special  plea,  which 
states,  that  the  mare  was  sent  to  a  repository  for  the  sale  of 
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Exeh.  of  Pleat,  horseSj  to  be  sold  according  to  certain  rules^  which  pro- 
vided that  the  warranty  of  soundness  was  to  remain  in 
force  up  to  a  certain  time  only^  unless  notice  of  the  un- 
soundness was  in  the  mean  time  given ;  and  it  goes  on  to 
aver,  that  the  sale  took  place  subject  to  those  rulea^  and 
that  no  notice  was  delivered  within  the  time  specified.     It 
appears  to  me  that  such  plea  is  not  bad  as  amounting  to 
the  general  issue.    It  admits  the  contract  and  the  pro- 
mise, but  shews  it  to  have  been  made  subject  to  certain 
rules  which  have  not  been  complied  with.    What  is  the 
meaning  of  those  terms?    It  seems  to  me  to  be  this^  that 
the  warranty  shall  be  deemed  to  have  been  complied  with, 
unless  a  notice  and  certificate  shall  be  delivered  to  the  ven- 
dor before  twelve  o'clock  at  noon  of  the  day  next  after  the 
day  of  the  sale.    That  is  not  a  denial  of  the  warranty^  but 
a  mere  condition  annexed  to  it.    No  notice  and  certificate 
were  delivered,  and  therefore  the  contract  is  to  be  consi- 
dered as  complied  with.    J£  the  matter  relating  to  the 
notice  had  been  by  way  of  proviso  upon  the  warranty,  it 
might  perhaps  have  been  necessary  to  state  it  in  the  de- 
claration; but  upon  that  point  I  give  no  opinion.     It  is 
enough  to  say,  that  every  word  of  this  plea  is  consistent 
with  the  contract  stated  in  the  declaration. 

Aldbbbon,  B. — ^The  meaning  of  the  plea  is,  that  there 
was  a  sort  of  conventional  warranty  of  soundness,  and 
that  the  warranty  was  to  be  considered  as  complied  with, 
unless  a  notice  and  certificate  of  unsoundness  were  given 
within  a  certain  time,  which  was  not  done.  That  is  not 
a  denial  of  the  contract,  as  alleged  in  the  declaration. 

OuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendant. 
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Ereh,  of  Pleat, 
1841. 

Brioos  and  Another,  Assignees  of  Cornporth,  •^««*  23. 

a  Bankrupt,  v.  Sowry. 

IHIS  was  an  action  brought  by  the  plaintiffs,  as  assig-  Goods  seized  by 
nees  of  one  William  Comforth,  a  bankrupt,  against  the  undcTajSiUii 
defendant,  to  recover  from  the  defendant  the  sum  of  Sjj',^^?,eln*w» 
£95.  lOs.  paid  to  him  by  the  plaintiffs.  custody,  privU 

leged  from  dis- 

The  declaration  was  in  assumpsit,  and  contained  two  tress  for  rent 
indebitatus  counts,  one  for  money  received  by  the  defend-  bankrupt  to\is 
ant  for  the  use  of  the  plaintiffs  as  assignees,  and  the  other  ^^"ij^'t'. . 
on  an  account  stated.  secUon  of  the 

The  defendant  pleaded  non-assumpsit,  and  issue  having  6  Geo.  4,  c.  16* 
been  joined  thereon,  by  consent,  and  by  the  order  of  *eiit*a^?^cV° 
Alderson,  B.,  the  following  case  was  stated  for  the  opin-  due  before  the 
ion  of  the  Court,  according  to  the  form  of  the  statute     Where  tile 
3  &  4  Will.  4,  c.  42,  s.  25.  UnfrSrt.«nd« 

A  fiat  in  bankruptcy,  bearing  date  the  20th  day  of  ^Jg^^Ti*' 
February,  1840,  was  on  that  day  duly  issued  against  the  have  declined  a 

•  "■  T»r.«-         r^  1  ^  o  Xtna^  to  which 

said  Wmiam  Comforth.     On  the  22nd  day  of  the  same  the  bankrupt 
month,  the  said  William  Comforth  was  duly  declared  a  but  the  bank- 
bankrupt  under  the  said  fiat,  on  an  act  of  bankruptcy  ^^l^^^^ 
committed  by  him  (by  a  general  assignment  for  the  bene-  the  lease  to  the 
fit  of  his  creditors)  on  the  17th  of  the  same  month;  and  perty'in  the 
on  the  17th  day  of  March  following  the  plaintiffs  were  ^^^^j^fn^jh; 
duly  appointed  assignees  of  his  estate  and  effects  under  ™«"?  ^™«» 

the  said  fiat.  ed  in  the  bank- 

Previous  to  and  at  the  time  of  his  bankruptcy,  the  said  umoV  retain^ 
William  Comforth  had  been  and  was  tenant  from  year  to  ^l^^l'ttim, 
year  to  the  defendant  of  a  certain  dwelling-house,  flax  his  right  of  dis- 
miU,  and  other  premises,  at  the  yearly  rent  of  £882,  pay-  rent, 
able  quarterly,  on  the  6th  day  of  March,  the  6th  day  of  thfSwt'of*'* 

that  section  is 
only  to  exempt 
the  bankrupt  from  personal  liability,  and  not  to  affect  the  landlord's  right  of  distress. 

SembU,  also,  that  it  applies  only  to  cases  where  covenants  are  broken  or  rent  becomes  due 
after  the  delivery  up  of  the  lease  by  the  bankrupt 

Quaret  whether  it  applies  to  the  case  of  a  demise  not  in  writing. 

VOL.  VIII.  C  C  C  M.  W. 
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Sxek.  of  PiiOM,  June,  the  6th  day  of  September,  and  the  6th  day  of  De- 
cember, in  every  year.  At  the  time  of  the  distress  herein- 
after mentioned,  no  notice  to  determine  the  said  tenancy 
had  been  given,  except  the  one  hereinafter  set  ont;  and 
such  tenancy  was  then  still  continuing,  unless  the  same 
had  become  determined  by  virtue  of  the  notice  and  dr- 
cimistances  hereinafter  stated.  At  the  time  of  the  issuing 
of  the  fiat,  and  thence  until  and  at  the  time  of  the  mak- 
ing of  the  distress  hereinafter  mentioned,  the  sum  of 
22/.  9s.  2d.  remained  due  to  the.  defendant  from  the  said 
William  Cornforth,  for  arrears  of  the  said  rent  which  had 
accrued  due  on  the  6th  day  of  December,  1839,  and  no 
part  of  the  rent  for  the  next  quarter  (ending  on  the  6th 
day  of  March,  18M)  was  paid  or  tendered  to  the  defendant 
before  the  time  of  making  of  the  said  distress,  the  plain- 
tifis  contending  that  they  were  not  liable  to  such  quarter's 
rent.  A  few  days  before  opening  the  fiat,  the  bankrupt 
discontinued  the  business  before  then  carried  on  by  him 
in  the  said  demised  premises,  and  did  not  afterwards  renew 
the  same ;  nor  did  the  plaintiffs,  after  they  were  appointed 
assignees  as  aforesaid,  continue  to  carry  on  the  said  business 
of  the  bankrupt  for  the  benefit  of  his  creditors,  or  in  any 
way,  either  before  that  time  or  afterwards,  interfere  with  or 
take  possession  of  the  said  demised  premises,  except  as 
hereinafter  mentioned. 

The  machinery  and  effects  of  the  bankrupt,  which  were 
on  the  said  demised  premises,  were,  on  the  22nd  of  Febru- 
ary 1840,  taken  possession  of  by  the  messenger  under  the 
fiat,  by  direction  of  the  commissioners;  and  by  such  direc* 
tion  as  aforesaid,  he  remained  on  the  demised  premises^ 
and  in  possession  of  the  said  machinery  and  effects,  till 
they  were  distrained  upon  by  the  defendant  as  hereinafter 
mentioned.  On  the  28th  of  March,  being  eleven  days 
after  the  plaintiffs  were  appointed  assignees,  they  adver- 
tised the  said  machinery  and  effects  for  sale  by  auction,  to 
take  place  on  the  said  demised  premises,  on  the  16th  day 
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of  April  then  next ;  and  on  the  9th  day  of  the  said  month  Sxeh.  of  Pleas, 

1841 
of  April,  their  attomies  gave  the  following  notice  m  wnting  - 

to  the  defendant :—  Brigos 

SOWRY. 

*' Cornfoeth's  Bankruptcy. 

"  Leeds,  9th  April,  1840. 
''Sir, — We  beg  to  repeat  in  writing  what  you  have 
before  been  told,  that  the  assignees  do  not  intend  to  con- 
tinue the  tenancy  of  the  premises  occupied  by  the  bank- 
rupt under  you.  And  they  will  consent  to  your  immedi- 
ately entering  on  them,  and  will  give  up  the  possession  of 
the  mill,  &c.,  as  soon  as  the  machinery  is  sold  on  Wednes- 
day next. 

"  We  are.  Sir,  yours  very  respectfully, 

"Payne,  Eddison,  &  Ford, 
"  Solicitors  to  the  Assignees.'^ 
*'  Mr.  Francis  Sowry,  Wortley.'' 

Before  the  said  sale  took  place,  namely,  on  the  9th  day 
of  April,  1840,  the  defendant  sent  in  a  claim  to  the  plain- 
tiffs for  the  sum  of  117/.  19s.  2d.,  on  account  of  rent  due 
to  him  for  the  said  demised  premises,  viz.  22/.  9^.  2d.  for 
the  said  arrears  of  rent  due  on  the  6th  day  of  December, 
1839,  and  95/.  10«.  for  one  quarter's  rent  accruing  due 
on  the  6th  day  of  March,  1840.  The  plaintiffs  admitted 
the  defendant's  claim  as  to  the  sum  of  22/.  9s.  2d.  for 
arrears  of  rent  due  on  the  6th  day  of  December,  1839,  and 
duly  tendered  that  sum,  but  disputed  his  claim  with  respect 
to  the  quarter's  rent  alleged  to  have  become  due  on  the 
6th  day  of  March,  1840,*  whereupon  the  defendant,  upon 
the  15th  day  of  April,  1840,  (after  the  sale  had  begun, 
and  after  some  small  part  of  the  said  machinery  and  effects 
had  been  sold)  distrained  upon  the  said  machinery  and 
effects,  which  were  on  the  said  demised  premises,  for  the 
whole  of  the  said  sum  of  117/.  198.  2d.;  and  the  plain- 
tiffs, in  order  that  they  might  sell  the  said  machinery  and 

c  c  c  2 
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Bxeh,  6/  PUat,  effects  for  the  benefit  of  the  bankrupt's  estate,  according 
^  ^  '  ^  to  their  advertisement,  and  to  prevent  the  loss  and  injury 
Brioob  which  the  estate  of  the  bankrupt  would  have  sustained  in 
Sowar.  case  they  had  sold  the  said  machinery  and  effects  whilst 
the  defendant's  distress  was  upon  them,  paid  the  defend- 
ant the  whole  of  the  said  sum  of  117/.  19^.  2d.,  protest- 
in  writing,  however,  against  his  right  to  the  sum  of 
95/.  10s.,  parcel  thereof,  claimed  by  the  defendant  as  the 
quarter's  rent  alleged  to  have  become  due  on  the  said 
6th  day  of  March,  1840.  The  machinery  and  effects  of 
the  bankrupt  were,  on  the  same  15th  of  April,  sold  by  the 
plaintiffs  by  auction,  according  to  their  advertisement; 
and  immediately  after  the  said  sale,  the  demised  premises 
were  altogether  abandoned  by  the  plaintiffs  (who  have  not 
since  that  time  in  any  manner  interfered  with  the  same), 
and  the  defendant,  immediately  after  the  sale,  resumed  the 
possession  thereof. 

The  plaintiffs  contend  that,  under  these  circumstances, 
the  defendant  had  no  right  to  distrain  on  the  said  machi- 
nery and  effects  for  the  quarter's  rent  alleged  to  have 
become  due  on  the  said  6th  day  of  March ;  and  the  defend- 
ant, on  the  contrary,  contends  that  he  had  such  right. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendant,  under  the  circumstances  mentioned  in  this  case, 
had  a  right  to  distrain  on  the  said  machinery  and  effects 
of  the  bankrupt's  estate  for  the  said  last-mentioned  quar- 
ter's, rent,  which  became  due  in  the  manner  hereinbefore 
mentioned;  and  the  Court  is  to  be  at  liberty  to  draw  any 
inference  from  the  facts  stated  above  which  a  jury  might 
do.  If  the  Court  shall  be  of  opinion  that  the  defendant 
had  no  right  to  distrain  on  the  said  machinery  and  effects 
for  the  said  last-mentioned  quarter's  rent,  or  any  part 
thereof,  then  the  defendant  agrees  that  a  judgment  shall 
be  entered  against  him  by  confession  for  95/.  10*.  da- 
mages, or  so  much  thereof  as  the  plaintiffs  ought  to  recover^ 
and  costs,  immediately  after  the  decision  of  this  case;  but 
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if  the  Court  shall  be  of  opinion  that  the  defendant  had  a  e^cH.  of  PUas, 
right  to  distrain  on  the  said  machinery  and  effects  for  the     ^    ^     ^ 
said  last-mentioned  quarter's  rent,  then  theplaintifEs  agree       Briogb 
that  a  judgment  shall  and  may  be  entered  against  them        Sowry. 
according  to  the  form  of  the  statute  aforesaid,  immediately 
after  the  decision  of  this  case,  and  that  the  plaintiffii  shall 
pay  the  defendant  his  costs. 

Manning,  Seijt.,  for  the  plaintiff. — ^Three  propositions 
ivill  be  contended  for  on  behalf  of  the  plaintiffs.  First,  that 
these  goods,  having  been  seized  by  the  messenger  under 
the  fiat,  were  privileged  from  distress  while  in  his  posses- 
sion, as  being  in  custodia  legis.  The  doctrine  of  the  com- 
mon law  on  this  subject  is  stated  in  Co.  litt.  47.  a,  and 
Gilb.  Distr.  38.  In  an  Anonymous  case  (a),  it  is  laid  down, 
that  "  a  landlord  may  distrain  for  his  rent  upon  a  bank- 
rupt's goods,  either  before  or  after  the  assignment  un- 
der the  commission;  but  if  he  neglects  to  do  it,  and 
suffers  them  to  be  sold  by  the  assignees,  he  can  only  come 
in  upon  an  average  with  the  rest  of  the  creditors.''  [Al- 
derson,  B. — Suppose  the  assignees  accept  the  goods,  are 
they  less  in  the  custody  of  the  law?  Parke,  B. — ^Was  it 
ever  held  that  goods  are  in  custodi&  legis  when  in  the 
hands  of  the  messenger?]  He  takes  possession  under  the 
order  of  the  commissioners,  whose  authority  should  be 
regarded  more  favourably  by  the  law  than  that  of  the  she- 
riff, inasmuch  as  they  act  for  the  benefit  of  the  general 
body  of  creditors.  In  Ex  parte  Plummer  {b),  the  question 
was,  ^'whether,  after  a  commission  of  bankrupt  taken  out, 
and  the  messenger  in  possession,  the  landlord  should  dis- 
train the  goods  upon  the  premises,  and  so  be  satisfied  with 
his  entire  debt,  or  whether  he  should  come  in  pro  rat&  with 
the  rest  of  the  creditors  under  the  commission?"  and 
Lord  Hardwicke  held,  that  "  if  any  goods  remain  on  the 

(a)  1  Atk.  102.  (6)  1  Atk.  103. 
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Exeh,  of  PUat,  premises^  they  are  liable  to  the  distress  of  the  landlord, 
-     and  he  may  distrain  them  for  his  entire  debt,  even  after 
Briogs       assignment,  or  sale  by  the  assignees,  if  the  goods  are  not 
SowRY.       removed;  and  this  is  the  reason,  because  no  provision  is 
made  in  the  case  of  bankruptcy,  in  the  statute  which  gives 
the  landlord  a  year's  rent  on  executions/'    The  Ciourt  will 
hardly  be  disposed  to  agree  in  the  reason  given  for  the 
decision.     IRolfe,  B. — K  instead  of  "  because'*  you  read 
"  that,"  it  is  plain  enough.     Parke,  B. — ^We  cannot  de- 
cide, in  the  teeth  of  those  cases,  that  the  goods  are  in  the 
custody  of  the  law.] 

Secondly,  the  case  is  within  the  limitation  imposed  by 
the  74th  section  of  the  Bankrupt  Act,  6  Greo.  4,  c.  16,  which 
enacts,  ''that  no  distress  for  rent  made  and  levied  after  an 
act  of  bankruptcy  upon  the  goods  or  eflPects  of  any  bank- 
rupt, (whether  before  or  after  the  issuing  of  the  commis- 
sion), shall  be  available  for  more  than  one  year's  rent,  ac- 
crued prior  to  the  date  of  the  commission ;  but  the  landlord 
or  party  to  whom  the  rent  shall  be  due,  shall  be  allowed  to 
come  in  as  a  creditor  under  the  commission,  for  the  over- 
plus of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available."  The  effect  of  this  section  therefore  is,  to  limit 
the  landlord's  right  of  distress  to  one  year's  rent,  and  to 
confine  it  altogether  to  rent  accrued  due  before  the  bank- 
ruptcy :  see  1  Deacon's  Bankrupt  Law,  275.  The  defendant 
had  consequently  no  right  to  distrain  for  the  quarter's  rent 
ending  on  the  6th  of  March,  which  became  due  afl^er  the 
suing  out  of  the  fiat.  In  Cook  v.  Cook  (a),  which  was  de- 
cided on  the  stat.  8  Anne,  c.  14,  Probyn,  J.,  said,  that 
''the  statute  must  be  understood  of  the  year's  rent  imme- 
diately due  before  the  execution."  In  fVray  v.  Earl  of 
Effremoni  (6),  it  was  held,  on  the  corresponding  words  of 
the  Insolvent  Debtors'  Act,  7  G«o.  4,  c.  57,  s.  31,  that  a 
distress  taken  before,  but  not  sold  till  after,  the  arrest  of 

(a)  Aiidr.  218.  (b)  4  B.  &  AdoL  122  j  1  Nev.  &  M.  188. 
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the  insolvent,  was  not  "  made  and  levied  after  the  arrest/^  Bjfek.  qfPUatt 
and  therefore  was  available  for  more  than  a  year's  rent. 
[Alderson,  B. — ^This  is  either  rent  dne  after  the  bank* 
ruptcy,  or  not  due  at  all.  The  74th  section  means  no 
more  than  that  the  landlord  shall  distrain  for  one  year's 
rent,  and  prove  for  the  rest.] 

Thirdly,  the  goods  were  at  all  events  protected  by  the 
75th  section  of  the  statute.  That  section  enacts,  '*  that 
any  bankrupt  entitled  to  any  lease  or  agreement  for  a 
lease,  if  the  assignees  accept  the  same,  shall  not  be  liable 
to  pay  rent  accruing  due  after  the  date  of  the  commission, 
&c. ;  and,  if  the  assignees  decline  the  same,  shall  not  be 
liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or 
agreement  to  the  lessor,  or  such  person  agreeing  to  grant 
a  lease,  within  fourteen  days  after  he  shall  have  had  no- 
tice that  the  assignees  shall  have  declined  as  aforesaid,'' 
&c.  In  Slack  v.  Sharp  (a),  a  lessee  under  an  unwritten 
contract,  whereby  the  rent  was  payable  on  the  6th  of 
April  and  the  6th  of  October,  became  bankrupt,  and  a  fiat 
issued  against  him  in  March,  the  rent  due  in  the  pre- 
vious October  having  been  paid.  The  assignees  refusing 
to  accept  the  premises,  the  bankrupt,  within  fourteen  days 
after  his  receiving  notice  of  their  refusal,  and  one  day 
before  the  6th  of  April,  offered  to  deliver  up  possession  to 
the  lessor.  It  was  held,  that  the  75th  section  applied 
as  well  to  cases  where  the  bankrupt  holds  under  an  un- 
written as  under  a  written  demise ;  that  in  such  cases,  the 
offering  possession  is  a  delivery  up  of  the  lease  within  the 
statute;  and  therefore  that  the  bankrupt  was  not  liable 
in  an  action  for  use  and  occupation,  for  any  part  of  the 
rent  in  respect  of  the  half-year  ending  on  the  6th  of  April. 
That  case  is  a  direct  authority  for  the  present  plain- 
tiffs. The  right  of  distress  for  the  rent,  which  was  in  the 
course  of  accrual  at  the  time  of  the  issuing  of  the  fiat, 

(a)  8  Ad.  &  £11.  366;  3  Nev.  &  P.  390. 
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Exek,  of  Pieat,  was  destroyed  ah  initio  by  the  events  which  have  subse- 
quently  happened. 

BobintaH,  for  the  defendant. — There  is  no  reason  why 
the  landlord  should  not  be  allowed  to  distrain  for  the  rent 
which  accrued  due  after  the  bankruptcy.  [Parke,  B. — 
You  need  not  trouble  yourself  on  the  first  and  second 
points,  but  confine  yourself  to  the  question,  whether  this 
is  a  case  within  the  75th  section.]  With  respect  to  that, 
it  appears  to  be  assumed  for  the  plaintiffs,  that  if  it  be 
made  out  that  the  case  falls  within  the  76th  section,  it 
cannot  be  within  the  74th.  But  even  supposing  that  the 
rent  could  not  be  recovered  by  action,  either  from  the  assig- 
nees or  the  bankrupt,  the  remedy  by  distress  may  never- 
theless remain.  Suppose  rent  to  have  accrued  due  before 
the  issuing  of  a  fiat  in  bankruptcy,  and  the  74th  section 
not  to  have  existed,  there  neither  the  assignees  nor  the 
bankrupt  would  be  liable,  yet  the  landlord  would  have 
a  right  to  distrain  after  the  fiat.  [Parke,  B. — Would 
he  retain  that  right  after  the  certificate?]  It  does  not 
appear  why  he  should  thereby  lose  the  remedy  by  distress, 
which  is  in  the  nature  of  a  remedy  against  the  land  itself, 
being  a  pledge  of  the  goods  so  long  as  they  remain  upon 
the  premises.  But,  at  all  events,  this  case  is  quite  distin- 
guishable from  that  of  Slack  v.  Sharp; — even  if  that  case  be 
law ;  for  it  is  undoubtedly  a  strong  proposition  to  say,  that 
the  giving  up  of  possession  is  the  same  thing  as  the  delivery 
up  of  a  lease  under  which  the  possession  had  been  given. 
There,  however,  it  was  found  as  a  fact  that  the  bankrupt 
had  delivered  up  possession;  here  all  that  can  be  said  is,  that 
at  the  time  of  the  distress  it  was  probable  that  the  tenant 
wotild  thereafter  deliver  up  possession.  The  situation  of  a 
bankrupt  tenant  is  clearly  explained  in  the  case  of  Cepe^ 
land  V.  Stephens  (a).     Lord  Ellenbaraugh  there  says, — "  We 

(a)  1  B.  &  Aid.  593. 
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Urc  of  opinion  that  the  general  assignment  of  a  bank*  Bxek^f^PUoMn 


rupt's  personal  estate  under  his  commission  does  not 
vest  a  term  of  years  in  the  assignees,  unless  they  do 
some  act  to  manifest  their  assent  to  the  assignment  as  it 
regards  the  term,  and  their  acceptance  of  the  estate .... 
The  acceptance  of  a  term  which,  instead  of  furnishing  the 
means  of  payment,  woidd  diminish  the  fund  arising  from 
other  sources,  cannot  be  within  the  scope  of  their  trust  or 
duty ....  We  think  the  whole  estate  remains  in  the  bank- 
rupt until  acceptance  by  the  assignees,  subject  to  their 
right  to  have  the  land  by  their  acceptance  of  the  assign- 
ment,  and  thereby  to  give  effect  to  the  deed,  and  vest  the 
estate  in  themselves.''  In  the  present  case,  it  appears  by 
no  means  clear  that  the  assignees  have  not  become  liable 
for  the  rent.  They  have  undoubtedly  a  right  to  remain  in 
possession  for  a  reasonable  time,  in  order  to  ascertain  whe« 
ther  the  term  will  be  beneficial  to  them;  but  if  they  keep 
the  possession  longer,  they  adopt  the  lease,  and  no  subse- 
quent act  of  theirs  can  qualify  that  possession.  Here  they 
kept  possession,  after  electing  to  give  up  the  premises,  for 
a  purpose  quite  independent  of  the  landlord,  that  of  selling 
the  stock,  which  they  had  no  right  to  do.  The  case  ap- 
pears to  resemble  those  of  Turner  v.  Richardson{a),  and 
AnaeU  v.  Robaonib),  in  which  the  assignees  were  held  liable. 
But,  at  all  events,  what  is  there  to  prevent  the  bankrupt 
from  remaining  liable?  He  had  made  no  election,  and 
done  no  act  to  exonerate  himself.  In  Tuck  v.  jF^«{m(c),the 
defendant  had  joined  in  a  lease  as  surety  for  the  perform- 
ance of  the  covenants  by  the  lessee,  who  became  bankrupt, 
and  delivered  up  the  lease  to  the  lessor,  under  the  75th 
section  of  the  Bankrupt  Act;  and  it  was  held,  that  although 
the  lessee  was  thereby  personaUy  discharged  of  his  liability 
to  the  performance  of  the  covenants,  from  the  date  of  the 
commission,  the  term  was  not  absolutely  extinguished  from 

(a)  7  Eabt,  335.     (/;)  2  C.  &  J.  CIO.     (c)  6  Biiig.  321 ;  3  M.  &  P.  715. 
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Exeh.  f^  Pka$,  that  period^  but  the  surety  remained  liable  for  breaches 
^  ^  ^  occurring  prior  to  the  actual  deliyery  up  of  the  lease  by 
Brioos  the  bankrupt.  There  is  no  authority  whatever  for  saying 
SowET.  that  the  subsequent  act  of  the  bankrupt,  even  in  delivering 
up  possession,  can  relieve  him  from  liability  for  rent  pre- 
viously due.  [Alderaan,  B. — ^There  is  nothing  in  the  case 
to  shew  that  the  bankrupt  has  received  any  notice  what- 
ever.]  No ;  there  is  nothing  to  shew  that  he  has  made  his 
election,  except  the  assignees  had  made  theirs ;  and  it  is 
not  stated  that  they  did  so  within  the  fourteen  days.  In 
Ejp  parte  Grove  {a),  it  was  not  doubted  that  the  landlord 
retained,  notwithstanding  the  bankruptcy,  his  right  of 
distress  for  rent  due  b^bre  the  bankruptcy,  if  he  had  not 
waived  it  by  proving  the  amount  under  the  commission, 
and  permitting  the  assignees  to  sell  the  premises.  It  is  for 
the  other  side  to  shew  clearly  that  the  statute  takes  away 
the  vested  common  law  right  of  the  landlord  to  distrain  for 
his  rent :  here  there  is  nothing  to  shew  that  the  tenant 
ever  made  an  election,  so  as  to  come  within  the  terms  of 
the  statute,  or  that  by  any  act  of  his  he  precluded  himself 
&om  still  keeping  the  lease.  But  even  if  the  case  be  within 
s.  75,  the  defendant  has  a  right  to  fall  back  on  s.  74,  and 
to  make  this  distress  available  for  the  rent  which  accrued 
due  in  March. 

Manning,  in  reply. — ^The  assignees  cannot  be  made  li- 
able, not  having  actually  occupied,  even  though  the  term 
be  vested  in  them  by  the  assignment :  How  v.  Kennett{b). 
The  Court  will  infer  that  every  thing  has  been  done  on  the 
part  of  the  tenant  which  was  necessary  to  put  an  end  to 
the  tenancy.  {Aldereon,  B. — ^Why  may  not  the  landlord 
have  entered  by  licence  of  the  bankrupt,  without  his  in- 
tending to  give  up  the  tenancy?]  Because  the  case  states 
that  the  landlord  has  resumed  the  possession. 

(a)  1  Atk.  104.  (b)  3  Ad.  &  EH.  659 ;  5  Nev.  &  M.  1 . 
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Parke,  B. — This  is  an  action  broaght  by  the  plaintiffs,  B*ck.  rf  PhoM, 


as  assignees  of  a  bankrupt,  against  the  defendant,  the 
landlord  of  certain  premises  occupied  by  the  bankrupt 
under  a  parol  demise,  to  recover  the  sum  of  95A  10^.  paid 
to  him  by  the  plaintiffs,  under  the  circumstances  stated  in 
the  case.  [His  Lordship  stated  the  material  facts  of  the 
case,  and  continued.]  The  question  for  our  consideration 
is,  whether  the  defendant,  under  these  circumstances,  had 
a  right  to  distrain  upon  the  machinery  and  effects  of  the 
bankrupt's  estate  for  the  quarter's  rent  which  became  due 
on  the  6th  March  1840.  As  to  the  rent  which  became 
due  before  the  bankruptcy,  there  is  no  question,  unless  the 
objection,  that  the  goods  were  in  custodift  legis,  could  pre- 
vail. Two  other  objections  have  also  been  taken  on  the 
part  of  the  plaintiffs,  one  founded  on  the  74th,  the  other 
on  the  75th  section  of  the  Bankrupt  Act. 

With  regard  to  the  first  point,  there  can  be  no  doubt, 
since  the  decisions  of  Lord  Harduricke,  reported  in  1  At- 
kyns,  103  and  104,  that  goods  in  the  custody  of  a  messen- 
ger under  a  fiat  in  bankruptcy,  are  not  in  custodi&  legis,  so 
as  to  prevent  their  being  distrained.  Neither  does  the 
Court  entertain  any  doubt  as  to  the  operation  of  the  74th 
section,  which,  we  think,  applies  only  to  a  year's  rent  due 
before  the  bankruptcy.  Then  we  come  to  the  question 
arising  on  the  75th  section,  as  to  which  several  points 
have  been  made  in  the  course  of  the  argument.  [His  Lord- 
ship read  that  section.]  In  the  first  place  it  is  suggested, 
that  this  case  does  not  fall  within  that  section  at  all,  inas- 
much as  it  is  the  case  of  an  occupation  under  a  parol  de- 
mise. I  should  certainly  have  been  of  that  opinion,  but  for 
the  case  of  Slack  v.  Sharp;  but  after  the  decision  of  the 
Court  of  Queen's  Bench  in  that  case,  I  should  be  unwil- 
ling so  to  decide,  without  taking  more  time  to  consider  the 
point.  I  shall  therefore  assume,  for  the  purpose  of  the 
present  case,  that  the  75th  section  applies  equally  to  the 
case  of  a  parol  demise  as  to  that  of  a  demise  in  writing,  or  an 
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Bteh.  rf  PUat,  agreement  for  a  lease.  I  strongly  incline  to  think,  how- 
ever, that  it  applies  only  to  one  class  of  cases,  namely, 
where  the  covenants  are  broken,  or  the  rent  becomes  due, 
after  the  giving  up  of  the  lease  by  the  bankrupt,  and  not 
where  it  has  accrued  due  intermediately  after  the  fiat,  but 
before  the  delivery  up  of  the  lease.  It  is  imnecessary, 
however,  to  decide  that  point,  because  there  is  another 
ground  upon  which  the  defendant  is  clearly  entitled  to  re- 
tain the  money  paid  to  him ;  namely,  that  in  the  interme- 
diate time  between  the  fiat  and  the  election  of  the  assignees 
to  decline  the  lease,  or  the  bankrupt's  giving  it  up,  it  is 
clear  that  the  property  in  the  demised  premises  continues 
vested  in  the  bankrupt,  and  if  he  does  not  repudiate  the 
lease,  and  the  assignees  do  not  elect  to  take  it,  there  is  no* 
thing  in  the  statute  which  devests  the  right  of  the  lessor  to 
distrain  for  the  rent.  Now  here  the  assignees  had,  before 
thel7th  of  April,  refused  to  take  the  lease,  but  the  bank- 
rupt had  not  elected  to  give  it  up ;  the  lease,  therefore, 
remained  in  him,  and,  consequently,  the  right  of  distress 
subsisted — it  could  not  be  in  abeyance.  There  is  nothing 
stated  in  this  case  from  which  we  can  infer  that  the  bank- 
rupt ever  gave  up  the  lease ;  and  although  the  defendant 
entered  and  took  possession,  when  the  assignees  abandoned 
the  intention  to  take  it,  there  is  nothing  to  shew  that  the 
bankrupt  might  not  sue  the  defendant  as  a  trespasser,  and 
still  elect  to  take  the  lease.  The  legal  interest,  therefore, 
not  having  been  taken  out  of  the  bankrupt,  the  assignees 
are  not  entitled  to  recover  in  this  action :  this  was  a  legal 
distress  at  the  time  when  it  was  made,  although  possibly  it 
might  have  been  defeated  by  the  bankrupt  afterwards 
giving  up  the  lease. 

On  the  other  points  which  have  been  argued,  it  is  unne- 
cessary to  give  any  opinion;  but  I  am  strongly  inclined  to 
think,  that  the  only  effect  of  the  statute  is  to  exempt  the 
bankrupt  from  personal  liability,  and  not  to  affect  the  right 
of  distress ;  to  protect  him  from  being  sued  on  the  cove* 
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nanta,  on  which  he  would  otherwise  be  liable,  notwith-  Ejxh.  of  Pka$t 
standing  the  acceptance  of  the  lease  by  the  assignees,  for     ^     ^  '   ^ 
subsequent  non-performance.     It  is  unnecessary,  however,       Brioos 
to  give  any  decided  opinion  on  that  point,  because  on       sowet. 
the  ground  which  I  have  already  stated,  I  think  the  de- 
fendant is  entitled  to  the  judgment  of  the  Court. 

Aldebson,  B. — I  am  of  the  same  opinion,  that  the  plain- 
tiffs are  not  entitled  to  recover.  The  plaintiffs  allege  that 
they  have  paid  this  money  to  the  defendant  without  con- 
sideration ;  and  that  depends  on  the  question,  whether  the 
defendant  had  a  right  to  distrain  for  it.  If  he  had  a  right 
to  distrain  at  the  time, — subject  perhaps  to  be  devested 
afterwards  by  the  act  of  the  bankrupt, — the  money  was 
not  paid  without  consideration,  because  the  defendant 
gave  up  his  intermediate  right  of  possession  of  the  goods, 
in  consideration  of  the  payment  of  the  money  by  the  as- 
signees. Here  it  is  clear  that  the  bankrupt  never  has  sub- 
sequently done  any  such  act  as  to  devest  the  right  of  the 
landlord;  for  it  does  not  appear  that  he  has  even  yet  given 
up  the  possession  of  the  premises.  On  the  present  occa- 
sion, I  feel  myself  bound  by  the  authority  of  the  case  of 
Slack  V.  Sharp,  although  I  do  not  entirely  concur  in  the 
reasons  assigned  by  the  Court  for  their  judgment. 

GuRNEY,  B. — I  am  of  the  same  opinion.  I  think  it  is 
perfectly  clear  that  the  landlord  had  not  lost  his  right  to 
distrain,  and  therefore  that  the  plaintiffs  cannot  recover  in 
this  action. 

RoLPE,  B. — I  also  agree  that  the  judgment  ought  to  be 
for  the  defendant.  It  is  not  found  that  the  bankrupt  ever 
did  agree  to  renounce  the  lease,  and  that  is  a  safe  ground 
upon  which  to  decide  this  case.  But  I  do  not  think,  in- 
dependently of  that  consideration,  that  this  case  is  within 
the  statute.    I  assume  for  the  present  that  it  applies  to 
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Bxeh.  rf  Pieoi,  parol  demises:  but  does  it  apply  to  rent  accroing  due  be- 
.  ^^^'  .  fore  the  acts  are  done  which  the  statute  requires  to  be 
Brioob  done?  I  think  clearly  not.  The  75th  section  says,  that 
SowRT.  ''any  bankrupt  entitled  to  any  lease  or  agreement  for 
a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable 
to  pay  any  rent  accruing  due  after  the  date  of  the  com- 
mission, or  to  be  sued  in  respect  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  cove- 
yenants,  or  agreements  therein  mentioned/'  That  must 
mean  a  non-performance  after  he  has  given  up  the  lease ; 
if  it  were  otherwise,  this  monstrous  injustice  would  follow, 
that  it  would  deprive  the  landlord  perhaps  of  one  or  two 
half  years'  rent,  without  any  equivalent  or  compensation  at 
all.  I  strongly  concur  also  in  the  suggestion,  that  the  sta- 
tute applies  only  to  protect  the  bankrupt  from  being  liable 
to  an  action.  That  is  the  view  taken  of  this  section  in 
Messrs.  Montagu  &  Ayrton's  book  on  the  Law  and  Prac- 
tice of  Bankruptcy  (a);  and  it  is  in  accordance  with  what 
was  thrown  out  by  Lord  Hardwicke,  when  he  says  the 
right  of  distress  is  a  kind  of  security.  Suppose  the  bank- 
rupt had  mortgaged  his  estate,  could  it  be  said  that  after 
the  certificate  the  mortgagee  would  have  no  right  upon 
this  security,  although  the  bankrupt  would  no  longer  be 
personally  liable?  So  also,  the  landlord  may  retain  his 
right  of  distress  unaffected  by  the  statute.  It  is  unneces- 
sary, however,  to  decide  that  point,  because  here  it  does 
not  appear  that  the  bankrupt  has  ever  done  that,  the 
doing  of  which  was  a  condition  precedent  to  his  being 
absolved  from  liability. 

Judgment  for  the  defendant. 

{a)  Vol.  1,  pp.  358  &  491. 
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Mxch,  of  PhWf 
1841. 

Pabnham  and  Wife  r.  Hurst.  -^ww^  17. 

Assumpsit  for  money  lent  to  the  defendant  by  the  Awumpsit  by 
plaintiff  Catherine  whilst  she  was  sole  and   unmarried^  wife  for  money 
and  for  money  due  and  owing  on  an  account  then  stated  fendi^t^by  Ae 
between  them.  ^>fe  ^'^i^*  •*»« 

Plea,  that  before  and  at  the  time  of  the  intermarriage  of  unmarried, 
the  plaintiff,  and  until  and  at  and  after  the  time  of  issuing  thriiusband,* 
the  fiat  in  bankruptcy  thereinafter  mentioned,  the  plaintiff  J^J^'^'na*"^,; 
Benjamin  Pamham  was  a  chapman  and  dealer  subject  to  Ws  assignees 

*  •  were  duly  ap- 

the  bankrupt  laws ;  that  he  became  a  bankrupt ;  that  his  as-  pointed,  and 
signees  were  duly  appointed  and  accepted  the  appointment,  ap^^ntmen* 
before  the  commencement  of  this  suit,  by  reason  whereof  ***^*"*  ^^^  f **™' 

'      ''  mencement  of 

the  said  assignees,  after  the  accrual  of  the  said  causes  of  the  suit,  by 
action,  and  before  the  commencement  of  this  suit,  became  of  the  assig- 
entitled  to  the  said  supposed  debts,  simis  of  money,  and  "ntitied^* 
causes  of  action  in  the  said  declaration  mentioned.  the  suppled 

*  debts  and 

Replication,  that  before  the  making  of  the  promises  causes  of  ac- 

in  the  declaration  mentioned,  and  before  the  intermar-  dedaration 

riage  of  the  plaintiffs,    and  whilst  the   said  Catherine  S^^^^^^^^^ 

was  sole  and  unmarried,  to  wit,  on  &c.,  by  a  certain  in-  that  before 

.,,..«,  T»      ..      the  intermar- 

denture  then  made  between  the  said  plaintiff  Benjamm  riage  of  the 
of  the  first  part,  the  said  Catherine,  by  her  maiden  name  ^^^^  c.,*" 
of  Catherine  Hurst,  of  the  second  part,  and  one  Thomas  ***f  ^^^;»  ^" 

'  *^       '  sole  and  un- 

Hunter  and  R.  T.  Jarman  of  the  third  part,  being  a  married,  to 

wit,  on  &c., 
by  an  indenture  then  made  between  the  said  6.  of  the  first  part,  the  said  C.  of  the  second 
part,  and  T.  H.  and  R.  T.  J.  of  the  third  part,  (being  a  settlement  entered  into  before  the 
intermarriage  of  the  plaintiffb),  the  sums  of  money  in  the  declaration  mentioned  were  as- 
signed to  the  said  T.  H.  and  R.  T.  J.,  to  have,  receive,  and  recover,  and  to  hold  the  same  to 
them,  upon  certain  trusts  in  the  indenture  mentioned,  in  favour  of  the  said  C,  and  for  her 
sole  and  separate  use  during  her  life,  and  for  the  child  or  children  of  the  intended  marriage. 
The  replication  then  sUted,  that  the  plaintiflb  appointed  T.  H.  and  R.  T.  J.  as  their  attomies  to 
recover  the  said  sums  from  the  defendant,  for  the  purpose  of  holding  the  same  upon  the  trusts 
aforesaid,  and  that  the  action  was  commenced  and  prosecuted  in  the  names  of  the  plaintiffs  at 
the  instance  and  by  direction  of  the  said  T.  H.  and  R.  T.  J.,  by  virtue  of  the  power  given  to 
them,  and  for  the  purpose  of  recovering,  receiving,  and  holding  the  said  sums  of  money  as  the 
trustees  named  in  the  said  indenture,  and  upon  the  trusts  in  favour  of  the  said  C,  and  of  the 
children  of  the  said  marriage,  and  not  for  the  use  or  benefit  of  the  plaintiff  B.,  or  of  his  creditors 
under  the  fiat : — Held,  on  demurrer,  that  the  replication  was  good,  and  that  the  debt  did  not 
pass  to  the  assignees  under  the  bankruptcy  of  the  husband,  but  might  be  sued  for  by  the  hus- 
band and  wife. 
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Etch,  of  Phe»,  settlement  entered  into  before  the  intermarriage  of  the 
^^^'  .  plaintiffs,  the  said  sums  of  money  in  the  said  declaration 
mentioned,  in  consideration  of  the  said  intended  mar- 
riage, and  for  other  considerations,  were  by  the  said  plain- 
tiff Benjamin  and  the  said  plaintiff  Catherine  assigned 
to  the  said  T.  Hunter  and  B.  T.  Jarman,  to  haye,  receive, 
and  recover  the  said  sums  of  money,  and  to  hold  the  same 
to  them  the  said  T.  Hunter  and  B.  T.  Jarman,  upon  cer- 
tain trusts  in  the  said  indenture  mentioned,  in  favour  of 
the  said  plaintiff  Catherine  and  for  her  sole  and  separate 
use  during  her  life,  and  for  the  child  or  children  of  the 
said  intended  marriage.  The  replication  further  stated, 
that  the  plaintiffs  appointed  the  said  T.  Hunter  and  B. 
T.  Jarman,  as  their  attomies,  to  recover  the  said  sums 
from  the  defendant,  for  the  purpose  of  holding  the  same 
upon  the  trusts  aforesaid,  of  all  of  which  the  defendant 
afterwards,  and  before  the  said  plaintiff  Benjamin  became 
bankrupt,  and  before  the  issuing  of  the  said  fiat,  to  wit, 
on  &c.,  had  notice :  and  that  the  aforesaid  action  of  the 
plaintiffs  was  commenced  and  is  prosecuted  in  the  names 
of  the  plaintiffs,  at  the  instance  and  by  the  direction  of 
the  said  T.  Hunter  and  B.  T.  Jarman,  and  by  virtue  of  the 
power  given  to  them  by  the  said  indenture,  and  for  the 
purpose  of  recovering,  receiving,  and  holding  the  said  sums 
of  money,  as  the  trustees  named  and  appointed  in  the  said 
indenture,  and  upon  the  trusts  in  favour  of  the  plaintiff 
Catherine  and  of  the  children  of  the  said  marriage,  and 
not  for  the  use  or  benefit  of  the  said  plaintiff  Benjamin, 
or  of  his  creditors  under  the  said  fiat.     Verification. 

Special  demurrer,  assigning  the  following  amongst 
other  causes:  that  it  did  not  appear  that  the  said  sums 
of  money  in  the  declaration  mentioned  were  assigned  over 
to  the  said  Thomas  Hunter  and  B.  T.  Jarman  before  the 
issuing  of  the  fiat  in  bankruptcy:  that  the  replication  con- 
tained a  departure  from  the  declaration,  in  this,  that  it  ap- 
peared from  the  declaration,  that  the  plaintiff  Benjamin, 
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and  still  was  interested  in  the  sums  of  money  in  the  de- 
claration mentioned,    by  reason  of  the   intermarriage; 
whereas  it  appears  from  the  replication,  that  he  never  was 
at  any  time  interested  in  the  same. 
Joinder  in  demurrer. 

Cranston,  in  support  of  the  demurrer. — ^The  replication 
is  bad.  The  rule  is^  that  an  allegation  is  to  be  taken  as 
strongly  as  it  can  be  against  the  party  pleading  it.  The 
interest  here  might  by  possibility  pass  to  the  bankrupt, 
and  if  so,  it  vested  in  the  assignees.  The  assignees  may 
claim  all  that  the  bankrupt  was  legally  or  equitably  enti- 
tled to.  Here  he  had  an  interest  which  passed  to  them. 
In  Carvalho  v.  Bum  (a),  LUtledale,  J.,  in  delivering  the 
judgment  of  the  Court,  says,  '^  But  if,  at  the  time  of 
the  act  of  bankruptcy,  the  bankrupt  possessed  a  possi- 
bility of  interest  from  which  a  benefit  to  his  creditors 
might  result;  if  he  had  the  legal  interest  in  any  property, 
and  it  was  uncertain  whether  he  would  hold  any  part  of 
that  property,  or  if  any,  what  part,  as  a  trustee  for  others, 
the  whole  would  pass  by  the  assignment.^'  There  the  pro- 
perty was  held  to  pass,  because  at  one  time  there  was  a 
possibility  of  interest.  And  in  Carpenter  v.  Mamell  (6), 
Lord  Alvanley,  C.  J.,  expresses  himself  thus : — '^  If  indeed 
they  (the  assignees)  had  possessed  the  most  remote  possi- 
bility of  interest,  or  if  they  could  state  any  thing  from 
which  a  benefit  to  the  creditors  would  result,  I  should 
hold  that  the  action  might  be  maintained.''  To  apply  that 
doctrine  to  the  present  case,  the  bankrupt  had  some  legal  or 
equitable  interest,  or  at  least  a  contingent  interest  in  this 
money  after  the  death  of  his  wife.  That  interest  therefore 
passed  to  his  assignees. 

Peacock,  contra. — ^The  debt  in  this  case  did  not  pass  to 

(a)  4  B.  &  Ad.  382;  1  Nev.  &  M.  700.  (6)  3  Bot.  &  Pul.  40. 
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.Em*.  «/  PUoM,  the  aaaignees,  for  the  bankrupt  did  not^  st  the  time  of  the 
bankraptcy^  poflsesa  a  possibility  of  interest  firmn  which  a 
benefit  to  his  creditcnrs  might  resnlt.  In  Garry  t.  Shm^ 
ratt{a),  it  was  held  that  an  assignment  of  the  real  and 
personal  estate  and  effects  of  an  insolvent  debtor,  nnder 
7  Geo,  4,  c.  b7,  passes  to  the  assignee  only  what  the  insol- 
yent  was  entitled  to  in  law  and  in  eqnity ;  and  the  insohrent 
having  deposited  with  a  creditor  the  title-deeds  of  an  estate 
as  secuiitjr  for  a  debt,  it  was  held  that  the  assignee  of  the 
insolvent  debtor  could  not  recover  from  such  creditor  the 
rent  of  such  estate,  received  bj  the  latter  subsequently  to 
the  discharge  of  the  insolvent  debtor.  In  Carvalho  v.  Bum, 
it  was  held  that  the  bai^aiu  between  the  bankrupt  and  the 
defendant  did  not  operate  as  a  legal  or  equitable  assign- 
ment of  the  property  in  the  bankrupt's  goods,  but  that 
they  remained  the  property  of  the  bankrupt  at  the  time  of 
his  bankruptcy,  and  passed  to  his  assignees.  That  case  is, 
therefore,  inapplicable  to  the  present.  Dangerous  con- 
sequences would  result,  if  a  mere  possibility  of  an  inter- 
est were  held  to  pass  to  the  assignees  of  a  bankrupt.  If 
this  debt  were  to  pass  to  the  assignees,  the  wife  would 
have  new  trustees  thrust  upon  her,  instead  of  those  which 
had  been  selected  to  act  as  trustees  under  the  settle- 
ment; and  there  would  be  the  anomaly  of  the  assignees 
being  trustees  for  the  wife  and  also  for  the  creditors. 
[Ro^e,  B. — Suppose  a  stronger  case  against  you — ^that  of  a 
trust  for  the  wife  for  her  separate  use  for  life,  and  after- 
wards to  the  husband  for  his  life,  would  the  assignees  take 
in  that  case?]  No  interest  in  it  could  pass  to  the  assign 
nees.  In  Carvalho  v.  Bum,  LUikdale,  J.,  says,  "  Until  cer- 
tain contingencies  happen,  and  until  something  more  is 
ascertained  and  done,  the  equitable  as  well  as  the  legal 
interest  must  be  in  the  bankrupt,  and  if  so,  it  must  pass  to 
his  assignees."    Here  the  property  is  absolutely  vested  in 

(a)  10  B.  &  C.  716. 
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the  bankrupt;  and  if  he  died  in  the  lifetime  of  his  -wife, 

the  property  would  go  to  her  administrator.    In  JQangrer-      Parnbam 

field  y.  Thomas  {a) ^  it  was  held  that  ft  money  bond  signed       iiuRsv. 

by  the  obligee  to  creditoirs,  to  secure  a  debt  of  larger 

amount,  does  not  pass  to  assignees,  under  a  fiat  against 

him,  although  the  assignment  is  expressed  to  be  for  fur* 

ther  security,  and  contains  a  proviso  to  defeat  it  on  pay« 

ment  of  the  debt.     [He  was  then  stopped  by  the  Court.] 

Crongftan,  in  reply. — In  the  case  last  cited,  of  Danger- 
field  y.  Thomas,  the  general  principle  is  assented  to,  that  if 
the  legal  right  is  in  the  bankrupt,  and  he  has  any  possibi- 
lity of  interest,  the  debt  passes  to  his  assignees.  The  fallacy 
of  the  argument  on  the  other  side  is,  that  the  legal  estate 
was  in  the  trustees: — ^the  legal  estate  was  in  the  husband. 
The  question  is,  whether  the  names  of  the  trustees  or  of  the 
assignees  shall  be  used.  There  is  no  hardship  that  the 
wife  should  not  have  the  selection  of  the  persons  who  are 
to  be  the  trustees.  There  is  a  clear  possibility  of  an  inter- 
est in  this  debt,  and  if  so,  it  passes  to  the  assignees. 
[Parke,  B..  referred  to  fVinch  v.  Keely{b).'\ 

Parke,  B. — It  seems  to  me  that  the  demurrer  ought 
not  to  prevail,  and  that  the  replication  is  good.  With  re- 
spect to  the  objection,  that  the  sums  of  money  were  assign- 
ed before  the  bankruptcy,  it  is  averred  that  the  assignment 
took  place  before  the  intermarriage  of  the  plaintiffs.  It  was 
an  assignment  by  the  wife  to  a  trustee  in  trust  for  herself, 
afterwards  for  her  children;  and  as  that  intermarriage  took 
place  after  the  assignment,  nothing  at  all  passed  to  the 
husband — it  passed  to  the  trustee;  that  is,  in  equity. 
Then  the  question  is,  whetiier,  when  a  wifSs  assigns  to  a 
trustee  a  chose  in  action  for  the  benefit  of  herself,  after- 
wards for  her  children,  the  right  to  sue  on  that  chose  in  ac- 

(a)  9  Ad.  &  £11.  292 ;  1  Per.  &  D.  287.  (b)  1  T.  R.  619. 
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Etek.  of  pum,  tion  can  pass  to  the  assignees  of  her  bankrupt  husband; 
and  I  think  it  cannot,  for  that  the  effect  of  this  assignment 
is  to  transfer  the  entire  equitable  interest  in  that  debt  to 
the  trustee;  that  is,  the  equitable  interest  in  the  recovery 
of  the  debt;  and  that  if  the  assignees  have  anj  interest  at 
all  for  the  benefit  of  the  creditors,  it  is  an  interest  which 
does  not  exist  at  present,  and  will  not  exist  until  those 
events  shall  have  happened  in  which  they  may  become 
entitled  to  receive  some  portion  of  the  fund  that  is  reco- 
vered. According  to  the  contract  made  between  the  wife 
and  the  trustees,  the  trustees,  and  they  alone,  are  the  per- 
sons who  are  to  sue  for  this  debt;  the  assignees  have  no 
present  interest  in  the  money  to  be  recovered.  All  they 
can  be  entitled  to  would  be  hereafter  to  call  on  the  trus- 
tees who  recover  this  debt,  in  the  event  happening  of  there 
being  any  part  of  that  fund  unappropriated  to  the  use  of 
the  wife  or  children.  But  it  is  said,  that  inasmuch  as  the 
assignees  have  a  chance  of  obtaining  some  portion  of  the 
fiind,  the  law  is,  that  the  legal  interest  is  transferred  to  the 
husband,  and  transferred  from  the  husband  to  the  assig- 
nees— ^that  they  have,  in  respect  of  the  posribUUy  of  a 
future  interest,  a  right  to  sue  for  the  debt  itself.  I  think 
that  proposition  cannot  be  maintained,  on  the  authorities 
that  have  been  cited  on  the  present  occasion. 

The  principal  authority  which  has  been  relied  on  is  that 
of  Carvalho  v.  Bum,  in  which  the  former  authorities  are 
considered,  {Scott  v.  Surman{a),  Winch  v.  Keely{b),  Carpets 
ter  V.  Mamett  (c),  and  Gladstone  v.  Hadwen  {d) ;)  and  Mr. 
Crompton  relies  on  the  expression  of  Mr.  Justice  LUtledate 
in  delivering  the  judgment  of  the  Court,  who  has  adopted 
something  which  fell  from  Lord  Alvanley  (although  it  was 
unnecessary  to  the  decision  of  the  case)  in  the  case  of  Car' 
penier  v.  MameU.    But  if  the  whole  of  what  that  learned 


(a)  Willei,  400.  (c)  3  Bot.  &  P.  40. 

(6)  1  T.  R.  619.  *     (rf)  1  M.  &  Selw.  517. 
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case  is  utterly  inapplicable  to  the  present.  What  he  says 
is: — ''The  object  of  the  assignment  of  the  bankrupt's  Parnham 
property  is,  that  it  may  be  applied  to  the  payment  of  his  Hurst. 
debts;  it  is  equaUy  dear,  that  nothing  passed  by  it  which 
the  bankrupt  then  held  in  trust  for  others,  or  in  which 
he  had  only  a  mere  legal  interest:'' — ^that  is  the  general 
proposition;  ''  but  if  at  the  time  of  the  act  of  bankruptcy 
the  bankrupt  possessed  a  possibility  of  interest  from  which 
a  benefit  to  his  creditors  might  result," — ^then  there  is  a 
reference  to  the  dictum  of  Lord  Aioaviey^  which  is  meant 
to  explain  this— ''  if  he  had  the  legal  interest  in  any  proper- 
ty, and  it  was  uncertain  whether  he  would  hold  any  part  of 
that  property,  or,  if  any,  what  part,  as  a  trustee  for  others, 
the  whole  would  pass  by  the  assignment;  it  could  not  re- 
main in  the  bankrupt,  subject  to  be  transferred  on  a  future 
contingency,  and  if  it  did  pass  to  the  assignees,  it  could 
not  be  divested  out  of  them,  in  whole  or  in  part,  by  the 
happening  of  events  subsequent  to  the  act  of  bankruptcy, 
which  might  make  them  hold  the  whole  or  some  specific 
part  as  trustees  merely."  That  proposition  is  perfectly 
correct;  there,  at  the  time  of  the  bankruptcy,  the  legal 
interest  in  the  goods  belonged  to  the  bankrupt;  and  it 
was  transferred  by  operation  of  law  to  the  assignees.  It 
was  utterly  uncertain  at  that  time  whether  any  portion  of 
that  fund  would  belong  to  any  body  else;  it  was  uncertain 
whether  the  defendant  Bum  would,  by  virtue  of  the  agree- 
ment that  he  had  made  with  the  bankrupt,  acquire  any 
interest  in  any  specific  part  of  that  fund;  then,  with  per- 
fect propriety,  the  Court  in  that  case  say,  the  legal  in- 
terest, and  the  present  beneficial  interest,  is  in  the  bank- 
rupt, the  property  passes  to  the  assignees,  and  it  is  no  ob- 
jection that,  at  some  future  period,  somebody  else  may 
acquire  an  interest  in  some  part  of  those  goods.  That  was 
the  whole  case  of  Carvalho  v.  Bum,  It  has  no  applica- 
tion to  the  present  case,  because  here  the  present  right 
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Exeh.  qf  Pleas,  to  sue  for  the  debt  is  in  the  husband,  as  trustee  for  the 

-     ^  '   '     trustees  xmder  his  wife's  settlement.    He  has  a  right  to  me 

Paknh  AM      f^Y  it,  and  is  the  person  to  recover  it.    At  the  moment  the 

HuEfT.       action  is  brought,  nobody  else  has  aaj  interest  in  the  re- 

eovery  of  that  debt.      If  there  should  be  hereafter  any 

beneficial  interest  in  the  fimd,  unappropriated  by  the 

marriage  settlement,  the  assignees  may  have  the  means 

of  acquiring  that  fund  by  filing  their  bill  in  equity  against 

the  trustee.    The  right  of  suing  upon  this  instrument 

remafaned  in  the  husband  as  a  trustee  for  the  purpose  of 

his  wife's  settlement,  and  I  think  it  did  not  pass  to  the 

assignees  at  all. 

Aldsrson,  B. — ^I  am  of  the  same  opinion.  What 
passes  to  the  assignees  of  a  bankrupt  is  the  property  in 
which  the  bankrupt  has  an  equitable  as  well  as  a  legal 
interest  Here  he  had  a  legal  interest  in  this  debt;  and 
therefore  so  for  the  assignees  have  «  right  and  would  be 
the  proper  persons  to  sue  for  it;  but  it  appears  that  the 
whole  present  eqmiaNe  interest  in  this  debt  is  in  the 
trustees  of  the  wife,  and  the  assignees,  therefore,  do  not 
take  the  whole  interest  in  the  thing  to  be  recovered  at  the 
time. 

KoLTE,  B. — I  am  entirely  of  the  same  opinion.  I  very 
much  doubt  whether  the  authorities  ever  meant  to  lay 
down,  that  because  by  possibility  the  husband,  becoming 
bankrupt,  mig^t  have  an  equitable  interest,  under  some 
remote  contingency,  in  the  fund  recovered,  his  assignees 
are  to  have  a  ri^t  of  suit.  What  is  meant  by  those  cases, 
I  think,  is,  that  if  anything  remain  in  the  bankrupt,  any 
right  in  the  thing  itself  to  be  recovered,  then  his  assig- 
nees have  all  the  rights  he  has  to  sue;  not  that  the  assig- 
nees have  a  right  to  sue,  because  possibly,  under  the  con- 
struction of  the  trust  when  recovered,  he  may  have  some 
remote  interest.  It  would  lead  to  monstrous  inconvenience 
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meaning  of  the  anthorities.    Thej  do  not  go  further  than 

this,  that  if  the  assignees  can  shew  the  whole  legal  inter* 

est,  and  an  immediate  equitable  interest  in  the  bankrupt, 

they  may  sue. 

Judgment  for  the  plaintiff. 


Bain,  Public  Officer,  v.  Ck>opER.  June  17. 

L/OVENANT  on  a  deed  poll,  whereby  the  defendant  gua-  Where  thede- 
ranteed  to  the  banking  Company  of  which  the  plaintiff  was  ^^^^\y  deed 
public  officer,  the  payment  by  one  Mayer  of  the  sum  of  ^!i^^^'.*5** 
£1500.  Breach,  that  neither  Mayer  nor  the  defendant  had  the  payment  of 
paid  the  same.  The  defendant  pleaded,  (amongst  other  neyi—HeuUn 
pleas),  that  after  the  making  of  the  said  deed-poll,  and  after  ^^^^^^ 
the  said  sum  of  money  became  due  and  owing  by  Mayer,  to  that  the  defend- 

•^  o    .f  .r     '         antmight  plead 

wit,  on  &c.,  by  a  certain  indenture  made  between  Mayer  of  an  indenture  of 
the  first  part,  one  Haywood  and  others  of  the  second  part,  JJiSSr  to"  **** 
and  certain  persons,  creditors  of  Mayer,  of  the  third  part,  ""j^^"J,"^^^i„ 
Haywood,  being  authorized  by  the  said  banking  copart-  profertofthe 
nership,  released  Mayer  from  all  manner  of  debts  owing 
from  him  to  the  said  banking  copartnership,  as  well  as 
from  all  claims,  actions,  demands,  ftc. 

Special  demurrer,  assigning  for  causes,  that  the  de- 
fendant had  not  brought  into  Court  the  said  supposed  in- 
denture in  the  said  plea  mentioned,  nor  had  made  any 
profert  of  it,  nor  had  given  any  excuse  for  not  producing 
or  making  profert  of  it. — Joinder  in  demurrer. 

Crompton^  in  support  of  the  demurrer. — ^The  defendant 
ought  either  to  have  made  profert  of  the  indenture,  or  to 
have  stated  some  excuse  for  not  doing  so.  \_Parke,  B. — ^A 
party  is  not  bound  to  make  profert  of  an  instrument,  except 
where  the  instrument  ought  properly  to  be  in  the  possession 
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Bxek.  pf  PkoM,  of  the  party  pleading  it.  You  will  find  that  rule  laid  down 
in  Dangerfield  v.  Thomas  (a) .]  That  case  proceeded  on  the 
ground  that  the  party  omitting  to  make  profert  was  not 
identified  in  interest  with  the  parties  entitled  to  the  pos^ 
session  of  the  deed.  In  Dr.  Lef/fieWs  case  (b),  it  is  stated 
to  be  a  maxim  in  law,  "  that  if  he  who  is  party  or  privy 
in  estate  or  interest,  or  he  who  justifies  in  right  of  him 
who  is  party  or  privy,  pleads  a  deed,  although  he  who  is 
privy  claims  but  parcel  of  the  original  estate,  yet  he  ought 
to  shew  the  original  deed  to  the  Court.''  And  many  cases 
are  there  put  of  parties,  who,  though  not  entitled  to  the 
possession  of  deeds,  must  nevertheless,  in  pleading,  make 
profert  of  them.  In  Co.  Litt.  sec.  452,  the  rule  is  stated 
to  be,  "  that  every  release  made  to  him  which  hath  a  re- 
version or  remainder  in  deed,  shall  serve  and  aid  him 
who  hath  the  freehold,  as  well  as  him  to  whom  the  re- 
lease was  made,  if  the  tenant  hath  the  release  in  his 
hand  to  plead/'  and,  Lord  Coke  adds(c),  "  the  reason  of  it 
is,  because  there  is  a  privity  of  estate  betwixt  him  in 
reversion  or  remainder  and  the  tenant  for  life ;  and  yet 
the  deed  doth  not  belong  to  him,  but  to  him  in  reversion 
or  remainder.  In  the  same  manner  Littleton  saith(<f), 
where  a  release  is  made  to  tenant  for  life  or  tenant  in 
tail,  this  shall  enure  to  them  in  the  reversion  or  to  them 
in  the  remainder,  as  well  as  to  the  tenant  of  the  freehold, 
and  they  shall  have  as  great  advantage  of  it,  if  they  can 
shew  it ;  but  in  respect  of  the  privity  of  estate,  if  they 
cannot  shew  it,  they  shall  not  take  advantage  of  it.  And 
therewith  agreeth  35  Hen.  6,  Monstrans  de  fiedt,  118, 
where  Prisot,  Chief  Justice  of  the  Common  Pleas,  holdeth 
that  in  many  cases  a  man  shall  not  plead  a  release  or 
deed  which  doth  not  belong  to  him,  nor  can  have  an 
action  to  recover,  without  shewing  it ;  as  if  the  disseisor 
makes  a  lease  for  life  to  one  who  is  impleaded  in  a  prse- 

(a)  1  P.  &  D.  2S7;  9  Ad.  &  Ell.      (c)  10  Rep.  93  b. 
292.  (d)  Sect  453. 

(6)  10  Rep.  92  a. 
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dpe,  and  makes  defiiult  after  defisoilly  and  the  disaeiaor  is  Stek.  ^f  puat. 


receiyed,  he  shall  not  plead  a  release  made  bj  the  disseisee 
to  the  tenant  for  life,  without  shewing  it.  So  the  lord 
by  escheat  shall  not  plead  a  release  made  to  the  disseisor 
by  the  disseisee,  without  shewing  the  deed,  and  yet  it 
doth  not  belong  to  him,  nor  hath  he  any  remedy  for  to 
come  by  it^'  It  is  also  laid  down  in  Co.  litt.  s.  876, "  If  two 
men  do  a  trespass  to  another,  who  releases  to  one  of  them, 
by  his  deed,  all  actions  personal,  and  notwithstanding 
sueth  an  action  of  trespass  against  the  other,  the  defend- 
ant may  well  shew  that  the  trespass  was  done  by  him  and 
by  another  his  feUow,  and  that  the  plaintiff  by  his  deed, 
(which  he  sheweth  forth)  ^  released  to  his  fellow  all  actions 
personal,  and  demands  the  judgment,  &c.,  and  yet  such 
deed  belongeth  to  his  fellow,  and  not  to  him ;  but  because 
he  may  have  advantage  by  the  deed,  if  he  will  shew  the 
deed  to  the  Court,  he  may  well  plead  this.''  And  Lord 
Cokt  observes  upon  that,  "And  seeing  the  trespassers  are 
parties  and  privies  in  wrong,  the  one  shall  not  plead  a  re- 
lease to  the  other  without  shewing  of  it  forth,  albeit  the 
deed  appertain  to  the  other."  If  a  profert  be  necessary 
in  that  case,  it  surely  must  be  in  a  case  like  the  present, 
where  there  is  much  more  privity  between  the  parties  than 
in  the  case  of  joint  tort  feasors.  In  the  case  of  Danger- 
field  V.  Thomas,  the  Court  put  it  on  the  ground  of  the 
parties  having  an  adverse  interest  to  that  of  the  plaintiff. 

Montague  Smith,  contril,  was  stopped  by  the  Court. 

Parke,  B. — I  am  of  opinion  that  the  defendant  is  enti- 
tled to  judgment.  The  general  rule  on  the  subject  of  pro- 
fert is  that  laid  down  in  DangerfieU  v.  Thomae,  viz.  that 
a  party  is  not  required  to  make  profert  of  an  instrument 
to  the  possession  of  which  he  is  not  entitled.  The  only 
exceptions  to  that  general  rule  are,  where  the  party  plead- 
ing acts  as  servant  to  another,  or  where  there  is  a  privity 
of  interest  between  them,  as  in  the  case  of  a  release  to  a 
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Ex^.  rfPUdi,  Tereriaanet,  of  which  the  tenant  for  life  may  ayail  himaetf 
if  he  can  get  hold  of  it.  So  also  in  the  case  of  an  heir 
or  executor,  who  may  plead  a  release  to  the  ancestor  or 
testator  whom  they  lespediTely  represent ;  as  also  in  that 
of  several  tort  feasors;  for  in  all  these  cases  there  is 
a  privity  between  the  parties,  which  constitutes  an  identity 
of  person.  But  that  is  not  so  in  the  present  case,  where 
the  parties  are  onfy  in  the  relation  of  principal  and  snietyi 
and  diere  is  no  privity  of  interest  between  them,  since  the 
surety  contracts  with  the  creditor :  they  are  not  one  per- 
son in  law^  and  are  not  jointly  liable  to  the  plaintiff.  Un«i 
der  the  circumstances  of  the  case;,  however,  the  plaintiff 
may  amend,  by  replying  and  denying  the  release. 

Aldskson,  B.,  Gubn£Y,  B.,  and  Bolfx,  B.,  concurred. 

Leave  to  amend  accordingly,  otherwise 
Judgment  for  the  defendant. 


TftlNITY    VACATION^  4  VICt.  755 

Ezeh.  ^  Pleas, 
1841. 

Davidson,  Public  regiatored  Officer  of  the  Commercial 

Bank  of  Eagland,  v.  Alexander  McGregor.  j^^^^g  23. 

L/OVENANT  on  certain  articles  of  agreement,  dated  the  CovenanL 
10th  of  March,  1888,  sealed  with  the  seals  of  the  defend-  iSilgedl'i^uhe 
ant  and  one  Robert  M'Gregor,  (profert),  whereby  (after  c*rtdn*«rtn 
reciting  that  the  said  Robert  M'Oregor  had  then  recently  of  agreement 
opened,  or  was  about  to  c^n,  a  current  account  with  the  (which  redted 
said  banking  company,  and  that  the  said  R.  M'Gregor  M^o.^had^pen- 
might  from  time  to  time  haye  occasion  for  advances  from  ^^,  f °  account 

°  ■  with  the  plain- 

the  said  banking  company,  and  for  the  purpose  of  inducing  tifls,  a  banking 

the  said  banking  company  to  render  such  accommodation,  y^anted  and* 

and  for  affording  security  to  the  persons  who  should  from  J£^^n/U,*" 

time  to  time  constitute  the  same  company,  the  defendant  accountable  for 

the  due  par* 

had  agreed  to  guarantee  the  said  company  from  loss  or  mentofaiisums 
damage  by  reason  of  any  sums  of  money  then  due  or  there-  SJcn  wmc'oJ**^'' 
after  to  become  due  to  them  from  the  said  Robert  M'Gre-  th««*ftf' 

should  become 
due  to  the 
plaintiffs  from 
R.  M'G.,  by  reason  of  any  money,  &c,  then  advanced  or  owing,  or  thereafter  to  be  advanced  or 
owing  on  the  banking  account  from  the  said  R.  M'G.,  stating  that  such  guarantee  was  limited 
to  £600,  and  was  to  be  a  continuing  guarantee,  and  providing  that  in  case  of  bankruptcy  or 
insolvency,  not  only  the  £600  should  be  paid  to  the  plaintiffii  by  the  defendant,  but  that  the 
plaintiffs  should  be  at  liberty  to  apply  the  whole  of  the  dividends  receivable  on  their  whole  debt 
in  discharge  of  the  part  not  guaranteed ;  that  the  sum  of  609L  lit,  M.  became  and  was  and 
still  is  due  upon  the  advance  of  monies  by  the  plaintifik  to  R.  M'G.,  yet  that  R.  M'G.  did  not 
pay  the  same,  and  thereby  the  defendant  became  liable  to  pay  the  sum  of  £500,  the  amount  of 
his  guarantee.  To  this  the  defendant  pleaded,  secondly,  that  no  part  of  the  sum  of  599/.  13«.  id, 
was  due  or  owing  from  the  said  R.  M'G.  to  the  plaintifls  on  the  said  banking  account,  modo  et 
forma.  Another  plea  was,  that,  after  the  accruing  of  the  debt  of  R.  M*6.  to  the  plaintiffs,  he 
was  indebted  to  them  in  £1100,  of  which  the  sum  of  599^  ld«.  id,  was  parcel,  and  was  also  in- 
debted to  other  persons  in  large  sums  of  money,  and  was  in  bad  and  insolvent  circumstances, 
and  unable  to  pay  the  plaintiffs  and  his  other  creditors  their  debts  in  full,  and  that  thereupon  he 
agreed  with  the  plaintiffk  and  his  other  creditors  to  pay,  and  the  plaintiff^  and  the  other  credi- 
tors mutually  agreed  with  each  other  and  with  the  said  R.  M*G.  to  accept  from  him,  a  composi- 
tion of  ]0«.  6d.  in  the  pound,  as  a  composition  in  full  discharge  of  the  said  respective  debts; 
and  the  plea  then  stated  the  payment  by  R,  M'G.  of  the  composition  to  the  plaintiff^.  Repli- 
cation, that  the  plaintiffs  entered  into  the  composition  with  the  knowledge  of  the  defendant,  and 
upon  the  agreement  that  it  should  not  discharge  the  defendant  from  his  liability  upon  the  guaran- 
tie:  which  was  denied  by  the  rejoinder. 

At  the  trial,  the  facts  stated  in  the  replication  were  found  by  the  jury,  and  the  learned  judge 
told  them  that  under  those  circumstances  they  ought  also  to  find  the  second  issue  for  the  plain- 
tiffii,  which  they  accordingly  did. 

Held,  that  the  second  plea  amounted  to  a  denial  that  there  was  any  originally  existing  debt, 
and  not  of  a  debt  being  due  at  the  commencement  of  the  suit 

Held,  also,  on  a  rule  to  arrest  the  judgment,  that  the  replication  to  the  fourth  plea  was  good, 
inasmuch  as  it  did  not  appear  that  the  reservation  of  the  plaintiib*  rights  against  the  defendant 
was  unknown  to  the  other  creditors. 
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£mI.  9f  fum^  fjcft),  the  defendant^  in  ooiuidenitkm  rf  the  premifles,  did 
thereby  corenant  and  agree  to  and  with  the  aaid  bank- 
ing companj,  that  he  the  defendant  ahoold  and  would 
gnanuitee  and  be  aoooontable  to  the  said  company,  rf 
whomaoerer  the  same  might  from  time  to  time  oonmst,  for 
the  dne  payment  of  all  and  ereiy  som  and  nuns  of  money 
whidh  then  was  and  were,  or  from  time  to  time  thereafter 
should  become  and  be,  dne  and  owing  from,  or  be  charge- 
able to,  the  said  Robert  M'Gr^or,  his  executors  or  admi- 
nistrators;, to  or  on  aoooont  rf  the  said  banting  company, 
for  or  by  reason  or  means  of  any  monies,  bank  notes, 
bank  post  bills,  bills  of  exchange,  promissory  notes, 
or  other  instraments  then  adTanced  or  owing,  tx  dis- 
counted or  negotiated,  or  thereafter  to  be  advanced  or 
owing,  or  discounted  or  negotiated  on  the  said  banking 
account  or  otherwise,  or  which  the  said  banking  company 
then  were  or  thereafter  might  become  liable  to  pay  for  or 
on  account  of  the  said  Bobert  M'Gr^or,  his  executors  or 
administrators,  with  interest,  commission,  and  other  usual 
banking  charges  and  allowances  for  or  in  respect  of  all 
such  monies  and  advances  respectively,  and  also  for  all 
costs,  charges,  damages,  and  expenses,  which  the  said  bank- 
ing company  or  firm  should  sustain  or  become  liable  to  by 
reason  of  any  actions  at  law  or  suits  in  equity,  accounts, 
daims,  demands,  transactions,  or  dealings,  between  the  said 
Bobert  McGregor,  his  executors  or  administrators,  and  the 
said  banking  company,  or  between  the  said  banking  com- 
pany and  any  other  person  or  persons  for  or  on  account  of 
the  said  Bobert  M'Oregor,  his  executors  or  administrators, 
or  on  any  other  account  whatsoever,  which  should  make  the 
said  Bobert  M'Chregor  debtor  or  liable  to  become  debtor 
to  the  said  banking  company :  but  so  nevertheless,  that  the 
liability  of  or  amount  of  monies  to  be  recoverable  under  or 
by  virtue  of  that  guarantie  should  not  at  any  one  time 
exceed  the  sum  of  £500;  and  the  defendant  did,  for 
the  considerations  aforesaid,  finally  agree  with  the  said 
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banking  company,  that  that  guarantie  should  be  conai-  &re*.  rf  puom^ 
dered  and  be  a  continoing  guarantiee  and  in  foil  force,  ^  *  . 
until  the  defendant  should  have  given  one  month's  notice  Davidson 
in  writing  under  his  hand,  to  the  manager  of  the  said  ii'Orboor. 
banking  company  for  the  time  being,  c^  his  intention  to 
withdraw  or  determine  the  same.  And  it  was  thereby  pro* 
vided,  that  in  case  the  said  B.  McGregor  should  become 
bankrupt  or  insolvent,  the  said  banking  company  should 
be  at  liberty  to  elect  and  choose  what  item  or  items  in  the 
account  between  the  said  banking  company  and  the  said 
R.  M'Oregor  should  be  considered  as  secured  by  that 
guarantie,  and  should  and  might  apply  the  monies  to  be 
received  under  or  by  virtue  thereof  in  or  towards  the  li- 
quidation of  such  item  or  items  accordingly.  And  in  case 
the  defendant,  his  executors,  &c.,  should  actually  pay  and 
discharge  the  said  sum  of  JS600,  or  any  other  sum  or  sums 
of  money  under  or  by  virtue  of  the  aforesaid  guarantie,  and 
there  should  be  any  further  monies,  over  and  above  the 
said  sum  of  £500,  due  or  owing  from  the  said  B.  M'Gre^ 
gor,  his  executors,  &c.,  to  the  said  banking  company,  then 
and  in  such  case  all  such  dividends  and  monies  as  should 
have  been  or  should  be  received  by  the  said  banking  com- 
pany, on  the  whole  monies  for  the  time  being  due  and 
owing  to  them  from  the  said  B.  McGregor  or  his  estate,  or 
from  any  other  person  or  persons,  should  be  applied  in  the 
first  place  in  or  towards  satisfaction  of  such  further  mo- 
nies so  due  and  owing  as  aforesaid,  and  the  defendant,  his 
heirs,  executors,  &c.,  should  not  be  entitled  to  receive  any 
such  dividend  or  dividends,  or  sum  or  sums  of  money,  or 
any  part  thereof,  until  such  further  monies  so  due  and 
owing  to  the  said  banking  company  should  be  fully  paid 
and  satisfied.  The  declaration  then  averred,  that  the  bank- 
ing company,  confiding  &c.,  did  render  such  accommoda- 
tion to  the  said  Robert  M'Gregor,  and  continued  to  give 
him  credit  in  his  banking  account;  and  that  afterwards, 
and  whilst  the  guarantie  continued  in  full  force,  to  wit,  ou 
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Exeh.  of  PUoii  &c..  a  large  anm  of  money,  to  wit.  6992i  18^.  4d.  had  be- 

^    ^  '   ^     come  and  was  then  due,  &c.  for  and  by  reason  of  diyera 

Uavidson      large  sums  of  mcmey,  amounting  &c.,  haying  been  advanced 

If  *ORisaoB.     by  the  said  banking  company  to  the  said  B.  McGregor  on 

his  said  banking  account :   Yet  the  said  B.  McGregor  did 

not  pay  the  same,  althoogh  he  was,  to  wit,  on  &o.,  requested 

by  the  said  banking  company  so  to  do,  but  made  default;  of 

all  which  premises  the  defendant,  on  &c.,  had  notice,  and 

was  then  requested  by  the  said  banking  company  to  pay 

them  £500,  paccel  Sto.,  according  to  the  defendant's  said 

covenant  and  agreement  in  that  behalf;  yet  that  he  had 

not  paid  the  same,  &c. 

Plea,  1st,  as  to  £25,  parcel  of  the  sum  of  599/.  13^.  ^. 
in  the  declaration  mentioned,  and  also  parcel  of  the  sum 
of  £500,  payment  into  Court  of  that  sum:  secondly,  ex- 
cept as  to  the  said  stun  of  £25,  parcel  of  the  said  sum  of 
£500  in  the  declaration  mentioned,  and  the  causes  of  actiou 
in  respect  thereof,  that  the  plaintiff  ought  not  further  to 
maintain  his  action,  because  the  defendant  says,  that  except 
the  said  sum  of  £25,  no  part  of  the  said  sum  of  599/.  18. 4£f. 
was  due  or  owing  from  the  said  B.  McGregor  to  the  said 
banking  company  on  the  said  banking  account,  in  manner 
and  form  as  in  the  declaration  alleged:  thirdly,  except  as 
aforesaid,  payment  by  Bobert  M'Gregor  of  £600  in  full  sa- 
tisfieustion  and  discharge  of  the  said  sum  of  money  so  due 
and  owing  from  the  said  B.  McGregor  to  the  said  com- 
pany except  as  aforesaid,  and  of  all  damages  in  respect 
thereof:  4thly,  except  as  aforesaid,  actionem  non,  because 
after  the  accruing  of  the  said  debt  of  the  said  B.  McGregor, 
except  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on  &c.,  the  said  B.  McGregor  was  indebted  to 
the  said  banking  company  in  a  certain  large  sum  of  money> 
to  wit,  £1100,  whereof  the  said  sum  of  599i.  18«.  Ad.,  ex- 
cept the  said  sum  of  £25,  parcel  &c.,  was  parcel,  and  to 
div»«  other  persons  respectively,  in  divers  large  sums  of 
money,  and  was  in  bad  and  embarrassed  circumstances, 
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tuid  unable  to  pay  the  said  banking  company,  and  tbe  said  £««*•  ^,f^^* 

other  creditors  of  the  said  B.  M'Gfaregor  respeetiyely,  tlieir 

said  debts  in  foil,  whereof  the  said  henkii^p  eosopsay  and 

the  said  other  creditors  then  had  notice^  and  thereupon 

the  said  R.  McGregor  then  offered  and  agreed  to  and  with 

the  said  banking  company,  and  his  the  said  B,  McGregor's 

other  creditors,  to  pay,  and  the  said  banking  oompanyy  and 

the  ssid  other  creditors  of  the  said  B«  McGregor,  mutually 

agreed  with  each  other,  and  with  the  said  B.  McGregor,  to 

aeoqpt  of  and  from  him  a  certain  compoaitioia,  to  wit,  at  the 

rate  of  10«.  6c(.  in  the  pound,  as  a  composition  for,  upon, 

and  in  full  discharge  and  satisfiMstion  of  the  said  respective 

debts  in  fulL    And  the  defendant  further  saith,  that  the 

said  composition  or  sum  of  lOt.  6dL  in  the  pound  on  the 

ssid  sum  of  money  so  owing  fitHn  the  said  B.  McGregor  to 

the  said  banking  company,  amounts  to  the  sum  of  577/.  Ite., 

parcel  thereof  and  that  he  the  said  B.  M'Gregor,  before 

the  commencement  of  this  suit,  to  wit,  on  &c.,  paid  to  the 

said  banking  company,  and  the  said  banking  company  then 

accepted  and  received  of  and  from  the  said  B.  McGregor, 

the  said  sum  of  577/.  109.,  as  and  for  such  compoution  upon 

the  said  sum  of  JSIIOO,  in.pursuanoe  of  the  said  agreemoat. 

Verification. 

Beplication,  as  to  so  much  of  the  last  plea  as  relates  to 
the  sum  of  ^£20,  parcel  of  the  sum  of  £500  claimed  in 
and  by  the  said  declaration,  and  parcel  of  the  said  sum  of 
599/.  189.  4d.  in  the  last  plea  mentioned,  being  other  part 
thereof  than  the  said  sum  of  £26,  predudi  nan,  because 
the  plaintiff  says,  that  the  said  sum  of  £20,  parcel  &c.,  was 
not  parcel  of  the  said  sum  of  JEl  100  in  that  plea  mentioned, 
in  manner  and  form  as  the  defendant  hath  in  the  last  plea 
alleged;  concluding  to  the  country:  and  issue  thereon. 
And  as  to  the  sum  of  ^£455,  other  part  of  the  said  sum  of 
JS500  in  the  declaratioa  claimed,  and  other  part  c^  the 
said  sum  of  599/.  1S«.  4d.  in  the  said  last  plea  mentioned, 
and  being  other  paocd  thereof  than,  and  not  inchiding^ 
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Exeh.  rf  PUat,  the  said  sums  of  £20  or  £25,  or  any  part  thereof,  precludi 
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non,  because  the  plaintiff  says,  that  the  said  banking  com* 
pany  entered  into  the  said  agreement  in  the  last  plea  men* 
tioned,  and  accepted  and  received  the  said  sum  therein 
mentioned,  as  in  that  plea  mentioned,  at  the  request  and 
with  the  full  knowledge,  privity,  and  consent  of  the  defend- 
ant, and  upon  the  express  agreement  and  understanding 
between  the  said  banking  company  and  the  defendant  that 
the  said  banking  company  should  not  thereby  discharge 
the  defendant  from  his  said  liability  upon  the  guarantie  in 
the  said  declaration  mentioned,  but  that  the  same  was  to 
remain  and  be  in  full  force  and  effect  against  the  defendanti 
and  that  the  rights  of  the  said  banking,  company  against 
the  defendant  in  respect  of  the  said  sum  of  £1100  should 
be  reserved  to  the  said  banking  company,  and  not  at  all 
altered,  varied,  or  affected  by  reason  of  the  said  arrange- 
ment, or  of  the  said  banking  company  accepting  and  re* 
ceiving  the  same.    Verification. 

Rejoinder,  as  to  the  replication  of  the  plaintiff  to  so 
much  of  the  last  plea  as  related  to  the  sum  of  £465,  that 
the  said  banking  company  did  not  enter  into  the  said 
agreement  in  the  last  plea  mentioned,  and  accept  and  re- 
ceive the  said  sum  therein  mentioned,  upon  the  agreement 
between  the  said  banking  company  and  the  defendant  that 
the  rights  of  the  said  banking  company  against  the  de-* 
fendant  in  respect  of  the  said  sum  of  £1100  should  be 
reserved  to  the  said  banking  company,  and  not  at  all  al* 
tered,  varied,  or  affected  by  reason  of  the  said  arrange* 
ment,  or  of  the  said  banking  company  accepting  and  re- 
ceiving the  same,  in  manner  and  form  as  the  plaintiff  hath 
in  the  said  replication  alleged.    Issue  thereon. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  last  liver- 
pool  Assizes,  when  the  jury  found  that  the  facts  stated  in 
the  replication  were  true,  and  the  learned  judge  told  them 
that  under  those  circumstances  they  ought  also  to  find  the 
second  issue  for  the  plaintiff,  which  they  accordingly  did* 
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Drniifat.  in  Easter  Term,  obtained  a  role  to  shew  cause  £«a.  ^  Pkai, 

1841 
ifhj  there  ahoold  not  be  a  new  trials  on  the  ground  that  - 

the  learned  judge  had  misdirected  the  jury  in  directing     Davidiom 

them  to  find  for  the  plaintiff  on  the  second  issue;  and  also     M'Omoob. 

why  the  judgment  should  not  be  arrested. 

Cresswell  and  Crompton  shewed  cause. — The  direction 
of  the  learned  judge  was  right.  The  plaintiff  is  entitled 
to  the  verdict  on  the  issue  raised  on  the  second  plea.  The 
meaning  of  that  plea  is,  not  that  there  was  nothing  due  to 
the  plaintiff  at  the  commencement  of  the  action,  by  reason 
of  the  defendant  having  been  discharged  from  his  guarantie 
by  the  composition  deed ;  but  that  no  debt  was  ever  due 
.  originally  from  B.  McGregor  to  the  plaintiff  as  the  balance 
of  an  account.  And  as  an  original  debt  was  proved  to 
exist  between  the  plaintiff  and  U.  McGregor,  the  plaintiff 
is  entitled  to  succeed  on  that  issue.  Secondly,  the  repli- 
cation is  good.  The  declaration  is  not  upon  a  mere  ordi- 
nary guarantie,  but  upon  an  instrument  under  seal ;  and 
as  the  liability  of  the  defendant  arises  upon  a  deed,  it  can 
only  be  discharged  by  deed,  or  by  operation  of  law.  The 
contract  between  the  plaintiff,  Robert  McGregor,  and  the 
defendant,  is,  that  the  defendant  shall  not  be  discharged 
from  his  liability  on  the  guarantie,  notwithstanding  the 
composition  deed.  There  is  nothing  illegal  in  the  agree- 
ment. [Alderson,  B. — It  nowhere  appears  on  the  plead- 
ings that  the  existence  of  the  guarantie,  and  the  agree- 
ment  respecting  it,  were  not  known  to  the  other  creditors; 
if  it  were  known  to  them,  there  is  nothing  fraudulent  in 
the  transaction.]  The  doctrine  that  all  the  creditors  under 
a  composition  deed  shall  be  in  the  same  position,  does  not 
apply  to  this  case ;  for  it  is  clear  that  a  composition  has 
not  the  legal  effect  of  rendering  invalid  all  prior  securities 
held  by  a  creditor.  This  is  clear  from  the  case  of  Thomas 
V,  Courtnay  (a).    There,  a  creditor  who  had  agreed  to  ac- 

(a)  1  B.  &  Aid.  1. 
VOL.  VIII.  E  E  E  M.  W. 
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B*eh,  qfPkat,  cept  a  Composition  in  full  satisfaction  of  his  demand^  under 
an  agreement  which  did  not  stipulate  for  the  surrender  of 
securities^  was  held  entitled  to  retain  the  produce  of  se- 
curities in  his  hands  at  the  time  of  the  composition. 
Cowper  v.  Smith{a)  was  an  action  of  assumpsit  against  a 
surety  on  a  written  guarantiee  by  which  it  was  provided 
that  the  plaintiffs,  who  were  creditors,  might  compound 
with  the  principal  debtor  as  they  might  think  fit,  without 
the  same  discharging  or  in  any  manner  affecting  the  lia- 
bility of  the  defendant.  A  composition  deed  was  after- 
wards executed  between  the  plaintiffs,  as  creditors,  and  the 
principal,  whereby  the  latter  was  released  without  the  pri- 
vity of  the  surety,  and  without  notice.  It  was  held  that 
the  security  was  not  discharged  by  the  release  of  the  prin- 
cipal debtor.  Here  the  record  contains  no  statement  of 
any  fraud ;  and  as  the  defendant  was  aware  of  the  compo- 
sition, and  agreed  that  his  liability  should  continue,  not- 
withstanding that  composition,  he  cannot  now  contend 
that  he  is  discharged  from  his  guarantie.  They  also  cited 
Davey  v.  Prendergrass  (A),  and  Haiffh  v.  Brooks  (c). 

Dundas  and  Martin,  in  support  of  the  rule. — ^The  opinion 
expressed  by  the  learned  Judge,  as  to  the  meaning  of  the 
plea,  was  incorrect,  and  he  was  therefore  wrong  in  directing 
the  jury  to  find  for  the  plaintiffon  that  issue.  The  meaning 
of  the  plea  is,  that  no  debt  existed  at  the  commencement 
of  the  action,  and  that  was  proved ;  for  it  was  shewn  that 
the  plaintiff  had  recovered  a  composition  of  10«.  6d.  in  the 
pound,  and  therefore  the  debt  was  extinguished  and  at  an 
end,  and  did  not  exist  at  the  commencement  of  the  action. 
If  the  principal  debtor  had  been  sued,  he  might  have  pleaded 
accord  and  satisfaction.  The  guarantie  may  indeed  sub- 
sist, but  there  is  nothing  for  it  to  operate  upon.  Se- 
condly, the  judgment  ought  to  be  arrested.  The  trans- 
action was  fraudulent  as  against  the  other  creditors,  par- 

(a)4M.&W.519.       (&)  5B.&  AId.187.       (c)  10  A.  &  Ell  309. 
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ties  to  the  composition,  since  if  the  plaintiff  is  permitted  Ereh.  of  PUoi^ 


to  recover  against  the  defendant,  he  will  obtain  more  than 
the  other  creditors  who  joined  in  the  composition.  .  The 
principle  which  governs  composition  agreements  is,  that  all 
the  creditors  are  to  stand  on  the  same  footing;  therefore  a 
note  to  secure  the  residue  of  a  debt  given  by  a  debtor  to  a 
creditor,  as  a  consideration  for  signing  a  composition  deed, 
has  been  held  to  be  absolutely  void:  Cockshott  r.  Beiu 
neti  (a).  In  Knight  v.  Hunt  (A),  where  the  creditor  refused 
to  sign  a  composition  agreement,  unless  he  also  received 
the  amount  of  the  composition  in  coals,  such  creditor  hav- 
ing received  the  coals,  it  was  held  that  he  could  not  recover 
the  composition  money.  [Aldersonj  B. — In  that  case  the 
illegal  contract  was  made  at  the  time  of  signing  the  com- 
position agreement.  It  has  been  held  not  to  be  illegal 
for  a  creditor  to  sign  a  composition  deed,  and  yet  retain 
antecedent  securities.  Is  there  any  case  to  the  contrary  ?] 
The  debt  due  at  the  time  of  the  composition  was  extin- 
guished, Britten  v.  Hughes  {c) :  the  guarantie  might  per- 
haps subsist  for  the  security  of  any  fresh  debt.  In  Howden 
V.  Haigh  (cf),  a  creditor  who  had  merely  received  additional 
security  for  his  composition  money,  was  held  to  be  thereby 
disabled  from  recovering  the  remainder  of  the  composition 
money.  [Aldersan,  B. — In  that  case  Littledale,  J.,  ex- 
presses a  doubt  whether  the  fraud  can  invalidate  the  whole 
of  the  transaction,  and  I  must  own  I  am  alarmed  at  the 
extent  to  which  that  decision  goes.]  A  debtor  who  has 
paid  the  amount  of  bills  of  exchange  given  by  him  to  his 
creditor,  as  an  inducement  to  sign  a  composition  agree- 
ment, may  recover  it  back:  Smith  v.  Cuff{e)j  Turner  v. 
Hoole  (/).     It  was  held,  indeed,  in  WUsm  v.  Ray  (^),  that 

(a)  2  T.  R.  763.  {e)  6  M.  &  Selw.  160. 

(6)  5  Bmg.  432;  3  M.  &  P.  18.  (/)  Dowl.  &  Ry.  N.  P.  C.  (uau- 

(c)  5  Bing.  460;  3  M.  &  P.  79.        ally  annexed  aa  a  lupplement  to 
{d)  3  Per.  &  Dav.  661 ;  1 1  Ad.  &      2  Dowl.  &  Ry.)  27. 
Ell.  1033.  {g)  10  Ad.  &  £11.  82. 
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Exeh.  of  puoi,  money  paid  under  similar  circumstances  could  not  be  re- 
covered^  but  that  decision  proceeded  on  the  ground  of  the 
plaintiff's  having  paid  the  bills  voluntarily^  and  with  full 
knowledge  of  all  the  facts.  Davey  v.  Prendergrass,  which  was 
cited  on  the  other  side  as  an  authority  that  a  surety  sued 
in  an  action  on  a  bond  could  be  discharged  by  an  agree- 
ment  under  seal  only^  was  an  action  upon  a  bond^  and  the 
agreement  was  merely  to  give  time  to  the  principal^  and 
not  to  pay  the  debt.  But  here  the  action  is  upon  a  com- 
position deedj  whereby  the  defendant  contracted  to  pay  a 
debt  due  from  Robert  M'Gregor.  If,  therefore,  McGre- 
gor's debt  was  ''  annihilated '^  by  the  composition  deed,  as 
it  is  said  to  be  by  Ashurst,  J.,  in  Cockshoit  v.  Bennett,  the 
liability  of  the  surety  is  annihilated  also,  and  cannot  be 
kept  alive  by  any  agreement,  because  such  agreement  is 
against  public  policy.  Thomas  v.  Caurtnay  was  not  the 
case  of  a  principal  and  surety ;  but  the  point  decided  was, 
that  the  plaintiffs,  who  were  creditors  of  an  insolvent,  and 
had  signed  a  composition,  holding  at  the  same  time  a 
security  for  a  debt  which  they  were  not  bound  by  the  com- 
position to  relinquish,  and  which  was  afterwards  paid, 
might  nevertheless  retain  it  in  satisfaction  of  the  old  debt 
due  from  the  principal  debtor.  Where  creditors  have  re- 
fused to  sign  a  composition  deed,  unless  they  receive  bet- 
ter security  than  the  rest  of  the  creditors,  an  agreement 
for  that  object  is  void :  Leicester  v.  Rose  (a).  The  case  of 
Lewis  y.  Jones  {b)  is  in  point.  That  was  an  action  on  a  pro- 
missory note  by  the  indorsee  against  the  party  who  had 
indorsed  it  for  the  accommodation  of  the  maker.  The 
indorsee,  being  the  creditor  of  the  maker,  had  agreed 
to  accept  from  him  5«.  in  the  pound  in  full  of  his  de- 
mand, on  having  a  collateral  security  for  that  sum  from 
a  third  person.  The  agent  of  the  maker  had  represented 
to  the  plaintiff,  before  the  agreement  was  signed,  that  the 

(a)  4  East,  372.  (6)  4  B.  &  C.  506  ;  6  Dowl.  &  Ry.  567. 
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defendant,  the  accommodation  indorsee,  would  continue  Eick.  of  pieas^ 
liable  for  the  residue  of  the  debt  secured  by  the  note,  and 
that  the  agreement  would  be  void,  unless  signed  by  all  the 
creditors.  It  was  held  that  the  surety  was  discharged 
by  the  execution  of  this  agreement.  Smith  v.  Bromley  (a), 
Cecil  V.  Plaisiow{ib),  and  Jackman  v.  Mitchell  (c),  shew 
that  a  person  who  joins  with  other  creditors  in  signing  a 
composition  deed  or  agreement  cannot  legally  stipulate  for 
any  greater  benefit  than  the  other  creditors  obtain.  In 
Farrar  v.  Hutchinson  (d),  which  was  an  action  brought  by 
partners  to  recover  a  debt,  it  was  held  that  if  the  defend- 
ant, in  order  to  prove  payment,  gives  in  evidence  a  receipt 
signed  by  one  of  the  plaintiffs,  they  are  not  concluded,  but 
may  shew  that  it  was  given  under  circumstances  which 
destroy  its  effecl^  as  fraud  in  the  partners  not  signing. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aluerson,  B. — This  case  was  argued  in  the  last  term 
before  my  Brothers  Gwmey  and  Rolfej  and  myself.  There 
were  two  questions :  one,  whether,  at  the  trial  before  my 
Brother  Bolfe,  at  the  last  Liverpool  Assizes,  he  was  right 
in  directing  the  jury  to  find  a  verdict  for  the  plaintiff  on 
the  second  issue ;  and  secondly,  whether,  upon  the  issue 
raised  by  the  rejoinder  to  the  replication  to  the  fourth 
plea,  the  Court  ought  to  direct  the  judgment  to  be  ar- 
rested. The  facts  are  raised  by  the  pleadings,  and  are 
these : — ^The  declaration  states  a  deed  of  covenant,  whereby 
the  defendant  became  bound  as  surety  for  Robert  McGre- 
gor, who  had  opened  an  account  with  the  plaintiffs  as 


(a)  Doug.  696,  n.  {d)  9  Ad  &  Ell.  641  ;  1  Per.  Sc 

[h)  1  Anstr.  202.  D.  437. 

(c)  13  Vca.  581. 
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Exeh.  of  Pleat,  bankers,  for  the  balance  which  then  was,  or  which  shonld 
1841  . 

-    from  time  to  time  thereafter  become  due  to  the  plaintiffs 

Davidson  from  Robert  M'Gregor,  stating  that  such  guarantie  should 
M'Qrbooe.  be  limited  to  £500,  and  that  it  should  be  a  continuing 
guarantie;  providing  also,  in  case  of  bankruptcy  or  insol- 
vency, that  not  only  the  JE500  should  be  paid  to  the  plain- 
tiffs  by  the  defendant,  but  that  the  plaintiffs  should  be  at 
liberty  to  apply  the  whole  of  the  dividends  receivable  on 
their  whole  debt  in  discharge  of  the  part  not  guaranteed. 
It  then  states  as  a  breach  of  this  covenant,  that  the  sum 
of  599/.  18s.  4d.  became  and  was,  and  from  thence  hi- 
therto has  been,  and  still  is,  due  and  owing  to  the  plain- 
tiffs, as  a  balance  upon  the  advance  of  certain  monies  by 
the  plaintiffs  to  R.  M'Gregor;  yet  that  R.  M'Gregor  did 
not  pay  the  same,  and  that  thereby  the  defendant  became 
liable  to  pay  the  sum  of  £500,  the  amount  of  his  gua- 
rantie. 

The  second  plea,  (after  excepting  a  sum  of  £25),  states 
that  no  part  of  the  said  sum  of  599/.  18s,  4«(.  was  due  or 
owing  to  the  plaintiffs  from  R.  M'Gregor,  in  manner  and 
form  as  the  plaintiffs  have  alleged. 

The  fourth  plea,  (which  is  pleaded  to  the  same  sum  of 
money  as  the  second),  states,  that  after  the  accruing  of 
the  said  debt  of  the  said  R.  M'Gregor  to  the  plaintiffs,  he 
was  indebted  to  the  plaintiffs  in  £1100,  of  which  the  said 
sum  of  599/.  18s.  44.  was  parcel,  and  was  also  indebted  to 
other  persons  respectively,  in  divers  large  sums  of  money. 
It  then  states  his  insolvency,  and  an  agreement  between 
him  and  his  creditors,  and  between  his  creditors  mutually, 
to  accept  from  him  a  composition  of  10s.  6d.  in  the 
pound,  as  a  composition  in  full  discharge  and  satisfaction 
of  the  said  respective  debts  in  full.  It  then  stated  the 
payment  by  Robert  M'Gregor  of  the  composition  to  the 
plaintiffs. 

To  this  the  plaintiffs  have  replied,  that,  as  to  £20,  part 
of  the  sum  of  £500  claimed  by  the  declaration,  it  was  not 
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parcel  of  the  debt  on  which  the  composition  was  paid  (and  ^^^  ^f  ^^^'* 
this  was  so  found  by  the  juiy) ;  and  fiirtherj  as  to  the  re- 
mainder of  such  sum,  being  (after  deducting  the  £25  ori- 
ginally accepted  and  this  sum  of  £20)  £455,  that  the 
plaintiffs  entered  into  the  composition,  and  accepted  and 
received  the  same  with  the  full  knowledge,  privity,  and 
consent  of  the  defendant,  and  upon  the  express  agreement 
that  it  should  not  discharge  the  defendant  from  his  lia- 
bility upon  the  guarantie,  but  that  it  should  remain  in 
full  force,  and  that  the  plaintiffs'  rights  against  the  defend- 
ant, arising  out  of  the  debt  of  £1100,  should  be  reserved 
to  them,  and  should  not  at  all  be  altered,  varied,  or  affect- 
ed by  the  said  arrangement  or  acceptance  of  the  composi- 
tion. This  was  denied  by  the  rejoinder.  At  the  trial, 
however,  the  facts  stated  in  the  replication  were  afiSrmed 
by  the  jury,  and  my  learned  brother  told  them  that,  under 
these  circumstances,  they  ought  also  to  find  the  second 
issue  for  the  plaintiffs,  which  they  accordingly  did. 

Two  points  have  been  made  as  to  the  issue  on  the  second 
plea.  It  is  contended  on  the  part  of  the  plaintiffs,  that 
the  meaning  of  this  issue  is  only  that  the  defendant  denies 
any  originally  existing  debt  due  as  the  balance  of  an  ac- 
count from  Robert  McGregor  to  the  plaintiffs ;  and  if  so, 
it  is  clear  that  the  direction  was  right :  but  secondly,  that 
if  it  means  that  there  was  no  such  debt  due  or  owing  at 
the  time  of  the  commencement  of  the  suit,  still  the  plain- 
tiff is  entitled  to  recover,  because  the  facts  shew  that,  as 
between  the  plaintiff  and  defendant,  the  debt  originally 
due  from  Robert  McGregor  was  still  due  and  owing,  not- 
withstanding the  composition  paid  upon  his  debt  of  \0s,  6d, 
in  the  pound. 

Upon  consideration,  we  think  both  these  points  must  be 
decided  for  the  plaintiff.  The  debt  stated  in  the  declara- 
tion clearly  means  the  debt  due  on  the  balance  originally 
due  on  the  banking  account  of  R.  McGregor;  it  states  the 
non-payment  of  such  balance  by  him,  and  the  consequent 
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Exeh.  of  puat,  liability  of  the  defendant  on  his  gnarantie.    Then  if  so,  the 
^   ^      ^    plea,  which  denies  that  the  debt  was  due  and  owing  in 
Davidson      manner  and  form  as  the  plaintiff  has  alleged,  must  have 
m*Gkeoor.     the  same  meaning,  and  be  therefore  confined  to  a  denial 
of  any  original  debt.     The  fourth  plea  ought  not  to  have 
been  allowed  on  any  other  supposition ;  for  if  the  construc- 
tion of  the  second  plea  contended  for  by  the  defendant  be 
the  true  one,  the  two  pleas  would  amount  to  the  same  de- 
fence, and  so  could  not  stand  together. 

But  granting  this,  and  considering  this  exposition  of 
the  second  plea  to  be  the  same  as  that  contended  for  by 
the  defendant,  we  think  the  direction  right.  The  question 
is,  whether  the  transactions  expanded  on  the  pleadings 
amount  to  an  answer,  and  shew  the  original  debt  due  from 
B.  M'Gregor  to  the  plaintiffs  to  be  at  an  end.  The  facts 
must  be  taken  to  be  these — ^that  a  debt  of  £1100  existed,  that 
a  general  composition  of  \0s.  6d.  in  the  pound  was  agreed 
on  and  received,  and  that  all  this  was  done  with  a  distinct 
agreement  between  the  plaintiffs  and  defendant,  that  the 
liability  of  the  defendant  on  his  guarantie  should  remain 
unaltered.  It  does  not  appear  on  the  pleadings,  nor  was 
it  proved  at  the  trial,  that  this  reservation  of  the  plaintiffs' 
rights  against  the  defendant  was  not  known  to  the  other 
creditors,  neither  does  it  appear  affirmatively  to  have  been 
known  to  them.  But  inasmuch  as  the  defendant  is  seek- 
ing  to  establish  that  this  agreement,  which  he  has  in  fact 
entered  into,  was  invalid  in  law,  we  think  that  the  fact 
ought  to  have  been  proved  by  him.  In  the  absence  of 
this  proof,  we  see  nothing  to  shew  that  the  agreement  was 
not  binding  on  him;  and  if  so,  he  cannot,  after  this  agree- 
ment, be  allowed  to  say  that  there  is  no  debt  due,  when  he 
has  agreed  that  his  guarantie  (which  depends  on  a  debt 
being  due)  shall  still,  notwithstanding  the  composition,  be 
enforced  against  him. 

This  also  disposes  of  the  objection  arising  as  to  the  issue 
on  the  rejoinder  to  the  replication  to  the  fourth  plea.   Upon 
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the  whole^  therefore,  without  entering  into  the  question  Etei.  of  PUmi, 

much  and  ably  argued,  as  to  the  effect  which  an  invalid  '  ^ 

composition  would  have  had  on  the  decision  of  this  case,  Davidson 

which  perhaps  might  be  a  difficult  one,  we  think  that  on  M^OasooR. 
the  facts  and  circumstances  here  existing  and  proved,  the 
verdict  is  right,  and  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Inolis  and  Another  v.  Haioh.  June  25. 

Assumpsit  for  work  and  labour  and  commission,  mo-  The  exception 

i    X  J       -ni  Mtomerehanu' 

ney  lent,  money  paid,  and  on  an  account  stated,  rlea,  accooott  in  the 
actio  non  accrevit  infra  sex  annos.  Eeplication,  that  long  S^ng*^!  jTc!^' 
before  the  accruing  of  the  causes  of  action  in  the  declara-  ^}^*  •.  s,  ap- 

°  plies  only  to  an 

tion  mentioned,  the  plaintiffs  and  defendant  were,  and  action  of  ac- 
continued  and  still  are,  merchants,  and  during  all  that  haptaiaotoan 
time  carried  on  the  trade  of  merchandise,  and  that  the  2^**^?  nS* 
causes  of  action  accrued  in  a  course  of  dealing  carried  on  Mcounting; 

^    but  not  to  an 

between  the  plaintiffs  and  the  defendant  as  merchants  and  action  of  inde- 
merchant,  and  were  items  in  an  open  unsettled  account  ^^^  "*  "»«™p 
between  them  as  such  merchants,  and  which  said  account 
contained  various  items  in  favour  of  the  defendant,  and 
the  balance  due  on  which  said  account  the  plaintiffs  sought 
to  recover  in  this  action.  Verification. — Bejoinder,  that  no 
item  on  either  side  of  the  said  account  accrued  due  within 
six  years  before  the  commencement  of  this  suit,  and  that 
more  than  six  years  before  the  commencement  of  this  suit 
the  plaintiffs  had  stated  the  said  account  to  the  defendant, 
as  the  balance  thereof  in  the  replication  mentioned.  Ve- 
rification. 

General  demurrer,  and  joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Easter 
Term  {May  18),  by— 
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Bsek.  ofPUn^      Martin,  in  support  of  the  demurrer.    First,  on  the  true 
.^'^    construction  of  the  stat.  21  Jac.  1,  c.  16,  the  exception  in 
iNOLii       the  8rd  section  of  that  statute  takes  accounts  between 
.  Haior.       merchant  and  merchant  altogether  out  of  the  operation  of 
the  statute,  and  leaves  the  remedy  in  respect  of  them  as  it 
was  at  common  law.    The  words  of  the  statute  are,  "  that 
actions  of  trespass,  detinue,  actions  for  trover,  and  reple- 
vin for  taking  away  of  goods  and  cattle,  all  actions  of 
account  and  upon  the  case,  other  than  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant  and  mer- 
chant, and  their  factors  and  servants,  all  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty,'' 
&c.,  shall  be  sued  for  within  the  several  periods  therein 
prescribed.     The  act  is  not  very  accurately  worded ;  but  it 
is  observable,  that  where  the  action  of  account  is  spoken 
of,  the  word  is  properly  stated  in  the  singular  number;  but 
where  merchants'  accounts  are  mentioned,  it  is  in  the  plu- 
ral; shewing  that  the  meaning  of  the  legislature  was,  that 
all  actions  of  account  or  on  the  case,  other  than  such  oc- 
tions  as  were  brought  in  respect  of  accounts  concerning 
the  trade  of  merchandise  between  merchant  and  merchant, 
should  be  subject  to  the  limitations  of  time  afterwards 
specified;  but  that  all  such  last-mentioned  actions  should 
be  left  as  at  the  common  law.     This  view  of  the  statute 
is  supported  by  the  argument  of  Saunders,  in  the  case  of 
Webber  v.  7iri//(a).    [Parke,  B. — It  is  clear  the  exception 
does  not  apply  to  debt,  because  that  is  not  an  action  on 
the  case;   but  it  is  difficult  to  conceive  that  such  a  dis- 
tinction can  exist  as  between  debt  and  assumpsit.     The 
question  must  depend  very  much  on  the  authorities.] 
It  was  formerly  considered  that  debt  or  assumpsit  could 
not  be  maintained  on  an  account  consisting  of  seve- 
ral items,  but  that  the  action  of  account  was  the  only 
remedy  in  such  case:  Farrington  v.  Lee{b);  Scott  v.  M'ln- 

{a)  2  Saund.  126.  {h)  1  Mod.  268;  2  Mod.  311. 
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iosh{a)',  but  there  is  now  no  doubt  that  all  the  items  on  X^ek.  0/  Pkag, 
the  credit  side  of  a  mercantile  account^  however  numerous,  ^  ^^'  ^ 
are  recoverable  in  an  action  of  indebitatus  assumpsit.  iwoiis 
Then  the  question  is,  whether,  where  all  such  items  are  Haioh. 
more  than  six  years  old,  the  statute  of  limitations  is  an 
absolute  bar.  In  his  note  to  Webber  v.  Tivttf,  Serjt.  WiU 
liams  thus  states  the  effect  of  the  authorities  (A):  "  It  ap- 
pears from  the  authorities,  that  the  law  is  now  taken  to  be, 
that  the  exception  in  the  statute  applies  also  to  actions  on 
the  case:  and  the  distinction  is,  that  where  there  have  been 
mutual,  current,  and  unsettled  dealings  and  accounts  be« 
tween  the  parties,  and  any  of  the  items  are  within  six 
years,  the  plaintiff,  to  a  plea  of  the  statute,  that  the  de- 
fendant did  not  promise  within  six  years,  may  reply  gene- 
rally, that  the  defendant  did  so  promise;  and  the  reason 
seems  to  be,  because  the  mutual  accounts  between  the 
parties,  for  any  item  of  which  credit  has  been  given  within 
six  years,  are  of  themselves  evidence  of  there  being  such 
an  open  account,  and  of  a  promise  to  pay  the  balance.'^  In 
Catling  v.  Skoulding{c),  Lord  Kenyon  says : — '^  I  take  it  to 
have  been  clearly  settled,  that  every  new  item  and  credit 
in  an  account  given  by  one  party  to  the  other,  is  an  admis- 
sion of  there  being  some  unsettled  account  between  them, 
the  amount  of  which  is  afterwards  to  be  ascertained,  and 
any  act  which  the  jury  may  consider  as  an  acknowledgment 
of  its  being  an  open  account,  is  sufficient  to  take  the  case 
out  of  the  statute.''  There  are  indeed  cases  in  equity 
which  appear  to  conflict  with  this  statement  of  the  law. 
The  first  of  these  was  that  of  Welford  v.  Liddel{d),  in 
which,  however,  it  did  not  appear  that  the  account  was  one 
between  merchant  and  merchant,  and  the  opinion  of  the 
Lord  Chancellor  (which  was  as  to  this  point  extra-judicial), 
proceeds  upon  a  ground  altogether  beside  the  doctrine 


(a)  2  Campb.  238.  (c)  6  T.  R.  189. 

(6)  2  Saund.  1 27  b,  n  (7).  (d)  2  Ves.  sen.  400. 
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&rdk.  0/  P/0W,  though  between  merchants^  is  not  within  the  exception/' 
^^^'  .  Farington  v.  Lee,  and  Chevely  v.  Bond  (decided  in  80  Car, 
2,  and  8  Will.  &  Mary),  also  contain  express  declar- 
ations of  the  Court  to  the  same  effect.  There  is  no  later 
authority  than  these,  nor  is  there  any  case  in  which  this 
replication  has  been  pleaded  in  an  action  of  this  nature : 
the  only  instance  in  which  such  a  replication  is  to  be  found 
is  in  a  case  of  Godfrey  v.  Saunders  {a),  which  was  an  action 
of  account  by  a  merchant  against  his  bailiff  or  factor.  In 
Com.  Dig.  Temps,  G.  6,  the  result  of  the  authorities 
is  expressly  stated  to  be,  that  ^'  assumpsit,  or  any  action 
except  account,  though  it  be  for  a  merchant's  account,'' 
must  be  brought  within  six  years.  The  only  authorities 
which  have  been  referred  to  as  being  to  the  contrary,  are 
the  opinion  of  Serjt.  Williams  stated  in  the  note  to  Web- 
ber V.  Tivill,  and  the  dictum  of  Lord  Kenyon  in  Coiling  v. 
Skoulding.  The  distinction  on  which  that  dictum  rests  is 
clearly  pointed  out  by  Parke,  B.,  in  Williams  v.  Griffiths  {b) : 
"  There  might  have  been  an  agreement  between  the  parties 
to  this  effect,  that  the  one  should  not  call  upon  the  other 
for  pajrment  of  the  money  due  to  him,  because  he  owed  him 
money  on  the  other  hand.  Before  Lord  Tenterden*s  act, 
that  would  have  been  a  sufficient  acknowledgment  to  take 
the  case  out  of  the  Statute  of  Limitations,  on  the  ground 
that  the  conduct  of  the  parties  was  equivalent  to  an  acknow- 
ledgment, and  to  a  promise  to  pay  the  debt."  Mr.  Serjt. 
WilUams,  in  the  note  referred  to,  confounds  this  doctrine 
of  mutual  accounts  with  that  relating  to  merchants^  ac- 
counts ;  and  Lord  Kenyon  evidently  fell  into  the  same  con- 
fusion in  Catling  v.  Skoulding,  and  also  in  another  case  of 
Cranch  v.  Kirkman  (c),  where  he  held  a  set-off  of  several 
items  to  an  action  for  goods  sold  and  delivered,  to  be 
within  the  exception  of  merchants'  accounts,  as  being  ''in 
the  nature  of  a  running  and  mutual  account  between  the 

(a)  3  WUv.  79.  (6)  2  C,  M.  &  R.  48.  (e)  Peake,  121. 
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parties/'    The  Court  will  rather  adopt  the  (nearly)  con-  E*ck.  of  puos, 
temporaneous  exposition  of  the  statute^  which  limits  the  '  ^ 

exception  to  actions  of  account.  And  this  construction  is  Ixolu 
most  consistent  with  the  reason  of  the  thing :  because  in  Haiqb. 
the  action  of  account,  both  parties  went  into  account,  the 
account  on  both  sides  was  regularly  taken,  and  the  plain- 
tiff recovered  only  the  balance ;  whereas  in  the  action  of 
indebitatus  assumpsit,  the  defendant  had  no  opportunity, 
before  the  statutes  of  set-off,  of  entering  into  his  cross 
demand,  but  was  put  to  his  cross  action.  An  indebitatus 
account  supposes  a  pre-existing  debt,  and  the  promise 
alleged  is  to  pay  that  debt  on  request :  surely  that  promise 
is  barred  by  the  statute.  It  is  all  but  conceded  that  an 
action  of  debt  is  not  within  the  exception ;  but  indebitatus 
assumpsit  is  in  the  nature  of  debt;  there  must  be  a  debt 
before  it  will  lie.  A  count  on  an  account  stated  is  said 
not  to  be  within  the  exception;  yet  the  balance  claimed 
may  still  be  the  balance  of  a  merchant's  account ;  and  the 
replication,  therefore,  (if  good  in  this  case),  need  only  aver 
that  it  is  such,  in  order  to  shew  that  it  also  is  within  the 
exception.  So,  a  bill  of  exchange  is  an  ordinary  item  in 
a  merchant's  account :  why  then  should  not  the  same  re- 
plication apply  to  that?  The  bill  in  equity  for  an  account 
is  substituted  for  the  old  action  of  account,  and  the  deci- 
sions in  .equity  have  been  with  reference  to  the  prayer  for 
an  account  contained  in  the  bill;  they  are,  therefore,  strong 
authorities  in  favour  of  the  principle  of  construction  con- 
tended for  by  the  defendant.  In  Robinson  v.  Alexander  (a), 
in  the  House  of  Lords,  the  plaintiff's  claim  was  held  to  be 
within  the  exception;  but  that  was  on  a  bill  for  an  ac- 
count, and  there  appeared  to  have  been  no  statement  of 
account  by  the  one  party  to  the  other.  The  present  plain- 
tiffs, therefore,  are  not  absolutely  barred ;  they  may  still 
have  their  action  of  account,  or  their  bill  for  an  account. 

(a)  8  Bligh,  N.  S.  352. 
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Are*.  0/  Pbat,      The  rqoinder  is  sufficient^  because  it  alleges  the  account 

'  ^    to  have  been  stated  bif  the  plaintiffs  to  the  defendant :  the 

iNOLis        plaintiffs  are  therefore  bound  by  that  statement. 

Haior. 

Martin,  in  reply. — In  all  the  cases  relied  upon  on  the 

other  side^  there  were  counts  on  an  account  stated.  In 
Webber  v.  TiviU,  there  was  no  direct  judgment  of  the  Court 
on  this  pointy  but  only  an  extra-judicial  opinion  expressed 
by  one  of  the  judges^  Morton,  J.  In  Martin  v.  Delboe,  the 
demurrer  was  clearly  not  sustainable^  because  every  cause 
of  action  between  merchants  is  not  excepted.  There  are 
no  later  cases  on  this  subject  than  those  which  have  been 
referred  to,  because  practically  it  became  unnecessary,  un- 
til the  passing  of  Lord  Tenterden^s  act,  to  put  this  repli- 
cation on  the  record.  The  authorities,  then,  being  so 
inconclusiye,  the  Court  will  decide  upon  the  words  of  the 
statute  itself,  which  plainly  except  all  open  accounts  be- 
tween merchants,  whatever  be  the  form  of  action.  It  is 
said  the  defendant  will  be  under  a  difficulty  as  to  taking 
credit  for  items  on  his  side  of  the  account ;  but  that  is  not 
so,  because,  by  the  universal  application  of  the  doctrine 
as  to  the  appropriation  of  payments,  they  will  be  made  to 
extinguish  previous  items  on  the  other  side^  and  the  plain- 
tiffs will  recover  only  the  balance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Par&e,  B. — This  case  was  argued  before  us  at  the  sit- 
tings after  Easter  Term.  It  was  an  action  of  indebitatus 
assumpsit,  the  four  first  counts  being  for  work  and  labour, 
money  lent,  money  paid,  and  for  interest.  To  these 
counts  the  defendant  pleaded  the  Statute  of  Limitations; 
the  plaintiff  replied,  that  he  and  the  defendant  were  both 
merchants,  and  that  the  cause  of  action  in  the  four  first 
counts  of  the  declaration  arose  in  a  course  of  dealing  car- 
ried on  between  the  plaintiff  and  defendant  as  merchant 


TRINITY    VACATION,    4  VICT.  777 

and  merchant,  and  were  items  in  an  open  unsettled  account  '««*•  rf  ^'m*, 
between  them  as  such  merchants,  and  which  said  account  - 

contained  various  items  in  favour  of  the  defendant,  and  the  Imolh 
balance  due  on  which  he  the  plaintiff  sought  to  recover  Haiqh. 
in  the  present  action.  The  defendant  rqoined,  that  no 
item  on  either  side  of  the  account  accrued  due  within  six 
years;  and  that  more  than  six  years  before  bringing  the 
action,  the  plaintiff  had  stated  the  said  account  to  the  de- 
fendant, and  the  balance  thereof  mentioned  in  the  replicaF- 
tion.  To  this  rejoinder  there  was  a  demurrer,  and  joinder 
in  demurrer :  and  the  question  for  our  decision  is,  whether 
on  these  pleadings  the  plaintiff  is  entitled  to  recover.  We 
think  he  is  not. 

The  plea  of  the  Statute  of  Limitations  is  a  complete 
bar,  unless  the  plaintiff,  by  his  replication,  can  take  the 
case  out  of  its  operation.  He  attempts  to  do  so  by  bring- 
ing it  within  the  exception  in  the  statute  as  to  merchants' 
accounts.  But  we  think  that  exception  does  not  apply  to 
an  action  of  indebitatus  assumpsit  for  the  several  items  of 
which  the  account  is  composed,  or  for  the  general  balance, 
but  only  to  a  proper  action  of  account,  or  perhaps  also  an 
action  on  the  case  for  not  accounting. 

Although  there  is  no  reported  case  expressly  governing 
the  present,  yet  there  are  many  coming  very  near  it,  and 
in  which  the  dicta  of  very  eminent  judges  fully  warrant 
the  view  we  take  of  the  subject. 

Webber  v.  TMIl  (a)  was  an  action  of  indebitatus  assump- 
sit for  goods  sold  and  delivered,  money  had  and  received, 
and  on  an  account  stated.  Plea,  the  Statute  of  Limita- 
tions. Replication,  that  the  money  sought  to  be  recovered 
became  due  and  payable  on  trade  between  the  plaintiff 
and  defendant  as  merchants,  and  wholly  concerned  the 
trade  of  merchandize.  The  replication  was  held  bad;  and 
Morton,  J.,  said,  that  no  action  but  an  action  of  account 

(a)  2  Saond.  124. 
VOL.  VIII.  P  P  P  M.  W. 


CASES  IS  rax  sxcmBonx, 

IB  tiot  oae,  jv  port  cf  the 
jCitf0<  aad  evcB  Hmc  ifsdvc  did 

^  tke  full  length  of  wlnimnid  hr 

SoiuMmr0mr.Diatem,  TkiwJm^J^ 
wd,  ^InefvrkMvbiit  dnitlie^ 

oat  of  tlie  pitxccdi  of 
friMlmt  as  m  mercfaan^  berond  i 
nig  vbedicr  it  appeared  on  tlie  i 
an  aefumat  MMifd,  gave  leaiv  to  ( 
question,  vlietlier  tlie  statate  applies  to  i 
only,  was  not  decided.    Hie  : 
tibe  case  of  Ama^tai  r.  Lee  [t\ 

In  none  of  tine  csKs  did  die  &cta  neeeawilT  cal  for 
adedaon,  vbetlicr  tlie  exeeption  did  or  did  not  at  aD  ap- 
pljr  to  nctuna  of  assna^ML  StiD  the  dicta  of  the  judges 
in  those  caaes  are  entitled  to  great  weight,  nnoppoacd  as 
Ihej  are  bj  anj  conilieting  anthoritT  whateier. 

Bnt  indqiendently  of  anthoritT,  we  are  of  opinion  that 
the  rcasonabk  eonstraction  of  the  statntn  requires  audi  n 
restriction  as  the  dicta  of  thejndges,  in  the  caaes  we  hn^e 
refiened  to,  dearfy  sanctkm.  The  words  are — ^*  aD  actknia 
of  aoeonnt  and  npon  the  caae,  odier  than  sadi  nrcaanfi  sii 
eoneem  the  trade  rf  mercfaandiae  hctaccsi  merdiant  and 
merchant,  their  ftcton  and  serrsnts."^  Now,  an  was  said  by 
Smyyt,  J^inthecaserf  ArrBivfonT.£ee,if  thekgialn. 
tore  had  meant  to  inchide  in  the  exoqition  other  actiona 
than  actions  of  aoeonnt,  the  bngnagewonU  probably  hn^e 
otl^r  than  sndi  meOom  as  oonoem  the  trade  of 


(•)  1  Mod.  70;  1  VenL  89.  (*)  1  Mod.  269t,  sad  2  Mod.  ZU. 
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merchandiEe/'  and  not  "  other  than  such  accoonts.^'    In*  iS^M**  eT  Pf^^* 

1841 
deed^  it  is  difficult  to  say  that  an  action  of  indebitatus  '  - 

assumpsit  for  goods  sold  and  delivered,  or  for  money  had       iNotti 

and  received,  can,  under  any  drcnmstances,  be  described       Haioh. 

as  an  action  having  any  reference  to  accounU:  it  would 

have  been  still  more  difficult  to  say  so  at  the  time  when 

the  Statute  of  Limitations  was  passed. 

Where  a  merchant  plaintiff  brings  an  action  for  goods 
sold  and  delivered,  money  paid,  or  any  of  the  other  items 
which  may  constitute  his  demand  against  the  merchant  de« 
fendant  with  whom  he  has  had  mutual  dealings,  he  Ib 
rather  repudiating  than  enforcing  acetnmU.  Indeed,  by  the 
comparatively  modem  statutes  of  set-off,  the  defendant 
may  now  have  the  benefit  of  his  counter  demands;  but 
that  was  not  the  case  at  the  date  of  the  Statute  of  limitar 
tions;  and  we  must  construe  the  statute  now  as  it  ought 
to  have  been  construed  immediately  after  it  became  law. 
At  that  time  there  was  no  proceeding  at  law  by  which  mu- 
tual demands  could  be  set  against  each  other,  except  by 
action  of  account,  and  consequently  there  was  no  other 
action  in  any  manner  connected  with  accounts  properly  so 
called.  It  does  not  at  all  vary  the  case,  that  the  plaintiff 
only  seeks  to  recover  what  he  calls  the  balance  due  on  the 
account.  If  that  balance  had  been  stated  and  agreed  to, 
then  all  the  authorities  shew  that  it  is  altogether  out  of  the 
exception.  If  it  has  not  been  stated  and  agreed  to,  then 
it  is  only  what  the  plaintiff  chooses  to  call  a  balance,  the 
accuracy  of  which  the  defendant  had,  at  the  time  of  pass- 
ing the  Statute  of  Idmitations,  no  means  of  disputing  in 
an  action  of  assumpsit. 

Our  view  of  the  case  is  much  assisted  by  considering 
that  the  exception  clearly  would  not  apply  to  an  action  of 
debt^  brought  for  the  very  same  demand;  and  it  is  diffi- 
cult to  believe  that  the  legislature  could  have  intended  to 
preserve  the  right  in  one  form  of  action,  but  to  bar  it  in 
another.  The  statute  is  unfortunately  worded  very  loosely, 

r  7  r  2 
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Bwh.  of  PUa$,  and  great  latitude  has  been  adopted  in  construing  it.    For 

^   ^      ^    instance,  the  saving  clause  in  cases  of  disability  (s.  7)  does 

iMOLiB        not  in  terms  mention  any  actions  on  the  case,   except 

Haioh.       actions  on  the  case  for  words ;  and  yet  it  has  always  been 

held  to  extend  to  all  actions  on  the  case,  from  the  manifest 

inconvenience  of  a  contrary  construction:   see  Chandler 

V.  VUett  (a).     And  if,  in  holding  that  the  exception  as  to 

merchants'  accounts  is  confined  to  actions  of  account,  we 

are  doing  violence  to  the  literal  construction  of  the  statute 

(which,  however,  we  do  not  feel  to  be  the  case),  we  are 

certainly  deviating  far  less  than  was  done,  by  holding  that 

the  words  '^  trespass  on  the  case  for  words,''  in  the  seventh 

section,  applied  to  all  actions  on  the  case  whatever. 

We  are  aware,  that  in  thus  confining  the  exception  to 
actions  of  account,  we  are  deciding  in  some  measure  in 
opposition  to  what  is  represented,  though  not  very  confi- 
dently, to  be  the  law  by  Mr.  Serjt.  fViUiams,  in  one  of 
his  very  learned  notes  to  the  case  of  Webber  v.  Tivitt.  In 
note  7,  he  seems  to  represent  the  exception  as  extending 
to  actions  on  the  case,  as  well  as  to  actions  of  account. 
But,  on  examination,  it  will  be  found  that  the  authorities 
to  which  he  refers,  although  the  language  of  the  Judges 
on  the  subject  is  not  always  very  distinct,  are  not  in  fact 
cases  at  all  depending  on  the  exception  as  to  merchants' 
accounts,  but  are  merely  cases  of  mutual  running  accounts, 
extending  over  a  space  of  more  than  six  years  before  the 
commencement  of  the  action,  but  in  which  there  had  been 
items  within  that  period.  Those  latter  items,  recognised 
as  part  of  a  current  account,  have  been  taken  in  many 
cases  as  amounting  to  an  admission  that  the  whole  account 
is  open,  and  something  due;  and  this,  before  Lord  Tenter* 
derie  Act,  9  Gleo.  4,  c.  14,  was  sufficient  to  take  the  case 
out  of  the  statute,  not  on  the  exception  as  to  merchants' 
accounts,  but  because  the  adoption  of  the  latter  items  was 

(a}2Saund.120. 
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held  to  amount  to  a  new  promise  to  pay  the  whole  balance  s*ek.  ^  PUa$^ 
due  on  the  account,  over  whatever  period  of  time  it  might    ^  ^^^'  . 
have  extended.    This  distinction  is  adverted  to  by  Lord        imolm 
Kenjfon,  in  Catling  v.  Skoulding  (a) ;  and  there  can  be  no        HaToh. 
doubt  that  this  latter  kind  of  exception  out  of  the  operar 
tion  of  the  statute,  arising  from  the  existence  of  items  in 
a  current  account  within  six  years  before  action  brought, 
applies  to  actions  of  assumpsit,  and  also  to  actions  of  debt. 
But  the  cases  in  which  that  doctrine  has  been  acted  on, 
have  proceeded  on  principles  wholly  independent  of  the  ex- 
ception as  to  merchants'  accounts,  and  do  not  appear  to 
us  to  afford  any  support  to  the  notion,  that  that  latter 
exception  can  be  applied  to  an  action  like  the  present. 

Our  opinion  being  that  the  replication  is  bad,  it  is  per- 
haps not  absolutely  necessary  for  us  to  say  anything  as  to 
the  rejoinder,  by  which  the  defendant  seeks  to  get  rid  of 
the  replication,  by  saying  that  all  the  items  of  the  account 
are  of  more  than  six  years'  standing.  We  think  it,  how- 
ever, right  to  say,  that,  in  giving  judgment  for  the  defend- 
ant, we  proceed  solely  on  the  insufficiency  of  the  replica- 
tion, and  not  on  the  rejoinder.  Whatever  doubt  might 
have  existed  formerly  on  the  question,  whether  the  excep- 
tion as  to  merchants'  accounts  applied  to  accounts  in  which 
there  has  been  no  item  on  either  side  for  more  than  six 
years,  that  seems  to  us  now  to  be  entirely  s6t  at  rest  by 
the  decision  in  the  House  of  Ijords,  in  Robinson  v.  Alex- 
ander {b)..  That  was  a  case  brought  by  appeal  from  the 
Court  of  Chancery,  being  a  case  of  merchants'  accounts, 
in  which  there  had  been  no  item  on  either  side  for  a  pe- 
riod greatly  exceeding  six  years  previous  to  the  filing  of 
the  bill.  The  defendant,  by  his  answer,  insisted  on  the 
Statute  of  Limitations  as  a  bar  to  the  account  sought  by 
the  biU,  and  there  is  no  doubt  it  would  have  been  a  bar, 
if  the  exception  as  to  merchants'  accounts  is  confined  to 

(a)  6  T.  R.  193.  (b)  8  Bligh,  N.  S.  352. 
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Ihglis 

9. 

Haiob. 


Eseh,  of  Pieast  08868  vf  here  there  has  been  some  item  of  acooimt  within 
^  ^^  ^  six  years.  His  Honour  the  Vice  Chancellor  held  the  case 
to  be  within  the  exception  in  the  statute^  and  the  House 
of  Lords^  after  taking  time  to  consider^  aflirmed  the  de* 
cree  of  his  Honour. 

We  have  adverted  to  this  only  for  the  purpose  of  shew- 
ing  that  our  judgment  proceeds,  not  on  the  ground  of 
there  having  been  no  item  of  account  within  six  years,  but 
solely  on  the  ground  that  the  exception  in  the  statute  is 
inapplicable  in  such  an  action  as  the  present. 

The  judgment  must  therefore  be  for  the  defendant. 


Judgment  for  the  defendant 


June  25.  JORDIN  V.  CbuMP. 

Declaration  in    CaSE.  — The  declaration  stated,  that,  whereas  before 

caseallegedi 

that  the  defend-  and  at  the  time  of  the  committing  of  the  grievance  by 
and  nniawfttiiy  the  defendant  thereinafter  mentioned,  there  had  been 
ceaieda^dog.  ^^^  ^^  *  Certain  common  and  public  footpath  through  a 
•pear,  the  same  certain  closc  of  the  defendant's,  being  a  coppice  of  wood; 

being  an  engine  '  o  x-*-  * 

calculated  to  do  yet  the  defendant,  whilst  he  was  so  possessed  of  the  said 
hann^Mweii  to  close,  to  wit,  ou  &c.,  wrongfully  and  unlawfully  set,  placed, 

the  liege  lub- 
Jects  of  the 
Queen  as  to 
their  dogs  hap- 
pening to  run 
upon  the  same, 
among  the 
bushes  near  a 
public  footway, 
running 
through  a  close 
of  the  defend- 
ant's; by  means  whereof  a  dog  of  the  plaintiff's,  with  which  he  was  going  on  foot  along  the  said 
footway,  and  which,  by  reason  of  a  rabbit  having  crossed  the  footway  in  his  Tiew,  had  then, 
against  the  will  of  and  unavoidably  by  the  plaintiff,  begun  to  pursue  and  was  in  pursuit  of  the 
said  rabbit,  ran  upon  the  dog  spear  and  was  wounded,  &c.  Plea,  that  the  defendant  set  and  con- 
cealed the  said  engine  for  the  purpose  of  preserving  his  game,  and  of  disabling  and  killing  dogs 
that  might  come  upon  his  close,  lest  they  should  pursue  and  destroy  the  game,  whereof  the  pUtim' 
tiff  had  noiiee : — Held,  on  general  demurrer,  that  this  plea  was  a  good  answer  to  the  action ;  and 
Chat  it  would  have  been  so  even  without  the  allegation  of  notice. 


and  concealed,  and  kept  and  continued,  a  certain  engine 
or  instrument  of  iron,  with  divers  sharp  points,  spikes^ 
or  spears  of  iron  thereto,  commonly  called  a  dog-spike  or 
dog-spear,  the  same  being  an  engine  calculated  to  do 
grievous  bodily  harm,  as  well  to  the  liege  subjects  of  the 
Queen  as  to  their  dogs  happening  to  run  upon  or  against 
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the   same,  so  placed  and  concealed  by  the  defendant.  EtdL  0/  puom^ 
amongst  the  bashes  near  the  said  footway;  by  means    ^   ^     ^ 
whereof  a  certain  dog,  to  wit,  a  sheep-dog  of  the  plaintiflPs,       Joedin 
with  which  he  the  plaintiff  was  then  going  and  passing  on       ceumi^. 
foot  in  and  along  the  said  footway,  and  which  dog,  byrea* 
son  (tf  a  certain  rabbit  having  then  just  before  crossed  the 
said  footway  in  the  view  of  the  said  dog,  had  then,  against 
the  will  of  the  plaintiff  and  unavoidably  by  the  plaintiff, 
began  to  porsae,  and  was  then  in  pursuit  of  the  said 
rabbit,  ran  and  struck  and  was  driven  with  great  force 
and  violence  upon  and  against  one  of  the  said  sharp  points, 
spikes,  or  spears  of  the  said  engine  or  instrument,  whereby 
the  said  spear  penetrated  the  body  of  the  said  dog,  and 
grievously  maimed  and  wounded  him,  whereby  the  said 
dog  became  and  was  of  little  or  no  use  or  value  to  the 
plaintiff,  &c. 

Seventh  plea,  that  the  defendant  set  and  concealed,  and 
so  kept  and  continued  the  said  instrument  or  engine,  for 
the  purpose  of  preserving  the  game  of  the  defendant,  and 
for  the  purpose  of  disabling  and  killing  the  dogs  that  might 
come  upon  the  said  dose,  lest  they  should  pursue  and  de- 
stroy the  said  game,  whereof  the  plaintiff  had  notice.  Ve- 
rification. 

Beplication,  that  the  said  engine  was,  by  reason  of  its 
having  been  so  set  and  concealed,  an  engine  calculated  to 
do  grievous  bodily  harm,  as  well  to  the  liege  subjects  of  the 
Queen  as  to  their  dogs  happening  to  run  against  the  same; 
concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion neither  traversed  nor  confessed  and  avoided  the  plea, 
but  that  it  concluded  to  the  country,  whereas  it  ought  to 
have  concluded  with  a  verification. — Joinder  in  demurrer. 

The  case  was  argued  in  Trinity  Term  {Jtme  2),  by 

Atherton,  in  support  of  the  demurrer. — The  replication 
is  bad,  and  the  defendant  is  entitled  to  the  judgment  of  the 
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Ke^  ^  PUat,  Courts  the  plea  being  a  good  answer  to  the  action.  The 
act  of  the  defendant  in  setting  the  dog-spear  is  not  wrong- 
ful at  common  law;  and  the  stat.  7  &  8  Oeo.  4^  o.  18^  s.  1^ 
has  no  application  to- this  case.  It  appears  on  the  face  of 
the  plea,  and  is  admitted  by  the  replication,  that  the  plain- 
tiffhad  notice  of  the  spear  being  set  in  the  wood :  and  that 
being  so,  he  has  no  ground  of  action.  In  the  case  of  Deane 
V.  Clayton{a)j  in  which  the  Court  of  Common  Pleas  was 
equally  divided  as  to  whether  an  action  like  the  present 
was  maintainable,  the  special  verdict,  although  it  found 
that  boards  were  placed  on  some  parts  of  the  defendant's 
woodland,  with  notices  painted  on  them  that  dog-spikes 
were  set  on  the  premises,  yet  did  not  find  expressly  that 
the  plaintiff  had  notice  of  their  being  so  set;  and  that  cir- 
cumstance is  adverted  to  by  Burraugh,  J.,  in  his  judgment 
in  fi&vour  of  the  plaintiff.  In  Ihtt  v.  Wilkes  (b),  the  plain- 
tiff, who  was  trespassing  in  the  defendant's  wood,  had  no- 
tice that  spring  guns  had  been  placed  in  the  wood;  and  on 
that  express  ground  it  was  held,  that  he  could  not  maintain 
an  action  for  an  injury  received  by  him  firom  one  of  them. 
On  the  other  hand,  in  Bird  v.  Holbrook{c),  where  the  action 
was  held  to  be  maintainable,  it  was  on  the  ground  that  the 
plaintiff  had  no  notice  that  spring  guns  had  been  set. 
Best,  C.  J.,  expressly  distinguishes  the  case  from  Ihtt  v. 
Wilkes  on  that  ground;  and  says, ''  I  am  clearly  of  opinion, 
that  he  who  sets  spring  guns,  toUhout  giving  notice,  is  guilty 
of  an  inhuman  act,  and  that  if  injurious  consequences  en- 
sue, he  is  liable  to  yield  redress  to  the  sufferer."  Townsend 
V.  Wathen{d)  may  be  cited  for  the  plaintiff,  but  that  case  is 
clearly  distinguishable,  because  there  the  plaintiff  recovered 
for  the  injury  done  to  his  dogs,  on  the  ground  that  the 
defendant's  traps  were  set  so  near  the  highway,  and  baited 
in  such  a  manner,  that  the  animals  were  likely,  by  their 
own  instinct,  to  be  attracted  into  them. 

(o)  7  Taunt  489;  1  Moore,  203.        (c)  4  Bing.  628. 
(6)  3  B.  &  Aid.  304.  (d)  9  East,  277. 
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Nor  baa  the  stat.  7  &  8  Geo.  4,  c.  18^  s.  1,  any  applica-  Stek.^  qfPUtUf 
tion  to  this  case.  The  words  are, ''  If  any  person  shall  set 
or  place,  or  cause  to  be  set  or  placed,  any  spring  gun,  man 
trap,  or  other  engine  calculated  to  destroy  human  life  or 
inflict  bodily  harm,  with  the  intent  that  the  same,  or  where* 
by  the  same,  may  destroy  or  inflict  grievous  bodily  harm 
upon  a  trespasser  or  other  person  coming  in  contact  there- 
with, the  person  so  setting  or  placing,  or  causing  to  be  so 
set  or  placed,  such  gun,  trap,  or  engine  as  aforesaid,  shall 
be  guilty  of  a  misdemeanor.''  In  order  to  bring  this  case 
within  the  purview  of  the  statute,  it  must  be  contended 
that  the  words,  ''  whereby  the  same  may  destroy,''  apply 
to  the  setting  of  any  instrument  having  a  tendency  to  pro- 
duce the  injury  described;  but  such  is  not  the  true  con- 
struction: the  reasonable  interpretation  of  the  statute  is, 
that  the  party  is  not  to  be  deemed  guilty  of  a  criminal  act, 
unless  either  he  intended  to  destroy  life  or  inflict  grievous 
bodily  harm,  or  unless  the  destruction  of  life,  or  the  inflic- 
tion of  grievous  bodily  harm,  actually  ensues  from  his  act. 

Whateley,  contra. — ^First,  the  plaintiff  is  entitled  to  re- 
cover independently  of  the  statute.  The  better  opinion 
appears  to  be  in  favour  of  the  judgment  of  Bwrrough,  J., 
and  Parkf  J.,  in  the  case  of  Deane  v.  Clayton^  and  that 
the  question  of  notice  or  no  notice  is  not  decisive  of  the 
case.  In  this  case  it  is  admitted  by  the  plea,  that  the 
plaintiff  was  passing  along  a  public  footway,  near  which 
the  dog-spike  was  concealed,  and  that  his  dog  pursued  the 
rabbit  against  his  will,  and  unavoidably  by  him.  It  is 
clear,  therefore,  that  no  negligence  can  be  imputed  to  the 
plaintiff:  it  is  even  consistent  with  the  statements  on  the 
record,  that  the  plaintiff  was  leading  the  dog  by  a  string, 
and  that  the  string  broke.  The  observations  of  Park,  J., 
in  Deane  v.  Clayton  are  strongly  applicable : — ^"  Here  these 
two  things  do  concur,  the  wilful  erection  of  these  spears 
by  the  defendant  for  an  unlawful  purpose,   viz.  to  kiU 
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Bwk.  0/  Piea$,  dogs,  and  no  want  of  ordinary  care  in  the  plaintiff.'^    In 
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Bird  y.  Holirook,  the  plaintiff  was  held  entitled  to  recover, 
although  he  received  the  injury  in  consequence  of  his  get- 
ting over  the  wall  of  a  private  garden ;  here  he  was  law- 
fully using  a  public  footpath.  It  must  be  remembered 
also  that  this  is  an  action  for  an  injury,  not  to  the  plain- 
tiff himself  but  to  his  dog ;  and  the  instinct  of  the  animal, 
which  naturally  led  him  to  pursue  the  rabbit,  and  took 
him  beyond  the  control  of  the  plaintiff,  is  to  be  con- 
sidered. 

But  secondly,  the  defendant  has  been  guilty  of  an  of- 
fence indictable  under  the  stat.  7  &  8  Oteo,  4,  c.  18,  s.  1. 
The  reasonable  construction  of  that  clause  is,  to  prohibit 
the  setting  of  any  instruments  which  have  a  tendency  to 
inflict  grievous  injury  on  others.  And  it  is  averred  in  this 
declaration,  that  the  defendant  ''wrongfully  and  unlaw- 
fully'' set  and  concealed,  and  kept  and  continued  the  in- 
strument in  question  upon  his  land. 

Atherton,  in  reply. — According  to  the  argument  on  the 
other  side,  all  the  words  in  the  statute  which  follow  the 
words  ''calculated  to  destroy  human  life,  or  inflict  griev^ 
ous  bodily  harm,''  might  be  omitted  out  of  an  indictment 
for  setting  spring  guns;  but  it  is  clear  an  indictment  so 
framed  could  not  be  sustained.  An  act  of  so  penal  a  na- 
ture must  be  strictly  construed.  On  the  other  point,  the 
case  of  Ilott  v.  Wilkes  is  a  complete  authority. 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldsrson,  B. — ^The  question  in  this  case  is,  whether 
the  plaintiff  is  entitled  to  compensation  for  an  iiqury  done 
to  his  dog  by  certain  dog-spears,  which  were  set  by  the 
defendant  in  his  wood.  [His  Lordship  stated  the  substance 
of  the  pleadings,  and  continued.]   On  these  pleadings,  it  is 
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to  be  observed^  in  the  first  place^  tbat  the  plaintiff  admits  B*^^  rf  pum^ 
that  he  had  notice  of  the  fact  of  the  dog-spears  having 
been  set  in  the  wood :  and  the  question  is^  whether  a  per- 
son passing  with  a  dog  through  a  wood^  in  which  he  knows 
dog-spears  are  set,  has  any  right  of  action  against  the 
owner  of  the  wood,  for  the  death  of  or  injury  to  his  dog, 
who,  by  reason  of  his  own  natural  instinct,  and  against 
the  wiU  of  his  master,  runs  off  the  path  against  one  of  the 
dog-spears,  and  is  killed  or  injured.  We  are  of  opinion 
that  he  has  not. 

The  setting  dog-spears  is  not  in  itself  an  illegal  act,  nor  is 
it  rendered  such  by  the  7  &  8  Gteo.  4.  c.  18,  which  prohibits 
the  setting  or  placing  of  man-traps,  or  other  engines  calcu- 
lated to  destroy  human  life  or  inflict  grievous  bodily  harm, 
with  intent  that  or  whereby  the  same  may  destroy  human 
life  or  inflict  grievous  bodily  harm.  Now,  although  it  is  ad- 
mitted by  these  pleadings  that  the  instrument  in  question 
was  one  calculated  to  do  grievous  bodily  harm  to  human 
beings,  still  it  does  not  appear  to  have  been  set  in  the 
wood  with  that  intention;  and  there  is,  therefore,  nothing 
in  the  case  to  shew  that  the  setting  of  it  by  the  defendant 
was  an  illegal  act.  It  is  true  that  the  law,  in  certain 
eases,  makes  an  exception  to  the  right  of  setting  instru- 
ments capable  of  causing  deadly  injuries  to  human  life, 
where  such  injury  will  be  a  probable  consequence  of  set- 
ting them ;  but  with  the  exception  of  those  cases,  a  man  has 
a  right  to  do  what  he  pleases  with  his  own  land.  Now,  in 
the  present  case,  the  injurious  act  was  done  by  the  dog  to 
the  land  of  the  defendant;  and  it  is  no  answer  to  say  that 
the  plaintiff  could  not  control  the  animal,  and  was  there- 
fore unable  to  guard  against  that  danger.  If  he  chose 
to  walk  with  his  dog  along  a  foot-path  through  ground  on 
which  the  dog  might  commit  a  trespass,  he  knew  the  risk 
he  was  running;  and  the  case  is  similar  to  that  of  a  man 
who,  passing  in  the  dark  along  a  footpath,  should  happen 
to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of 
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StdL  9f  PUoi,  it.    In  such  a  case,  tbe  party  digging  the  pit  would  be 
*  ^    responsible  for  the  injury,  if  the  pit  were  dug  across  the 
joEDiM       road ;  but  if  it  were  only  in  an  adjacent  field,  the  case 
CmvMF.       would  be  very  different,  for  the  falling  into  it  would  then 
be  the  act  of  the  injured  party  himself.    There  is  a  case 
of  Bbfth  y.  Topham  (a)  to  this  effect,  where  it  was  held 
that  no  action  lay  for  the  destruction  of  a  mare,  which 
when  straying  perished  by  falling  into  a  pit  which  the  de- 
fendant had  dug  upon  a  common.    That  case,  therefore, 
in  an  authority  that  the  fact  of  a  trespass  being  inyolun- 
tary  makes  no  difference  in  this  respect. 

It  will  not  be  necessary  for  us  to  investigate  at  any 
length  the  principle  on  which  all  the  authorities  on  this 
subject  have  proceeded ;  that  has  been  already  done,  in  a 
very  masterly  and  elaborate  manner,  by  the  CSourt  of  CSom- 
mon  Pleas,  in  the  case  of  Deane  v.  Clayton;  and  we  shall 
merely  content  ourselves  with  saying,  that  we  take  the 
same  view  of  the  law  on  this  subject  as  is  there  taken  by 
Gibbs,  C.  J.  But  the  present  case  is  much  stronger  than 
that;  for  here  the  plaintiff  had  express  notice  that  dog- 
spears  were  set  in  the  wood ;  though,  were  this  even  other* 
wise,  our  decision  would  still  be  in  favour  of  the  defend* 
ant,  on  the  short  ground,  that  the  setting  of  them  was  a 
lawful  act,  and  that  the  accident  occasioned  by  them  was 
the  act  of  the  dog,  not  of  the  defendant,  and  that  the 
plaintiff  was  bound  to  keep  his  dog  on  the  foot-path.  Two 
cases  were  referred  to  in  the  course  of  the  argument,  and 
which  were  both  decided  subsequently  to  Deane  v.  CZoy- 
tan;  one  of  them  pixtviously  to  the  passing  of  the  7  &  8 
Geo.  4,  c.  18,  and  one  subsequently.  The  first  was  that 
of  Ilott  V.  Wilkes,  and  was  the  case  of  a  party  trespass- 
ing in  a  wood,  with  notice  that  spring-guns  were  set 
there:  but  the  Court  held  that  he  was  not  entitled  to 
recover  against  the  owner  of  the  wood  for  damage  done 

(«)  Cra  Jac.  158 ;  1  Rol.  Abr.  S8. 
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to  him  thereby,  it  haying  been  his  own  fault  to  go  where  ^'^  «/  ^'««> 
spring-guns  were  set,  for  with  that  knowledge  on  his    ^  ^      - 


part  spring-guns  ceased  to  be  secret  engines  of  mischief;  Jordin 
and  that  the  case  was  similar  to  that  of  a  trespasser  en-  Crump. 
deavouring  to  climb  a  wall,  who  should  hurt  himself  by 
coming  in  contact,  in  the  dark,  with  spikes  or  broken 
glass  stuck  upon  it,  in  a  case  where  it  appeared  that  he 
had  a  previous  opportunity  of  observing,  in  broad  day- 
light, that  such  means  of  mischief  were  placed  on  the  wall. 
The  other  was  a  case  of  Bird  y.  Holbrook,  which  was  de- 
cided after  the  passing  of  the  statute  7  &  8  Geo.  4,  c.  18. 
That  was  a  case  where  the  defendant,  fcnr  the  protection  of 
his  property,  set  a  spring-gun  in  a  walled  garden,  not 
only  without  giving  notice,  but  where  it  appeared  by  the 
evidence  that  he  had  purposely  abstained  from  giving  any, 
in  order  that  the  thief,  (as  he  said),  might  be  detected. 
The  plaintiff  was  in  search  of  a  stray  peahen,  and  having 
trespassed  on  the  garden,  the  spring-gun  went  off,  and 
injured  him  severely.  On  this  the  Court  of  Common  Pleas 
held  that  he  was  entitled  to  maintain  an  action  against  the 
defendant ;  but  the  reason  of  this  decision  was,  that  set- 
ting spring-guns  without  a  notice  was,  even  independ- 
ently of  the  statute,  an  unlawful  act.  The  correctness  of 
that  position  may  perhaps  be  questioned;  but  if  it  be 
sound,  the  decision  in  that  case  was  right.  Our  judg- 
ment, however,  in  the  present  case,  proceeds  on  the 
ground,  that  to  set  dog-spears  in  this  wood  was  a  perfectly 
legal  act  on  the  part  of  the  defendant;  and  we  therefore 
think  that  our  judgment  must  be  in  his  favour. 

Judgment  for  the  defendant. 
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Exeh.  of  Pleat, 
1841. 

'  Jackson  v.  Cobbin.  Clerk. 

June  25.  . 

A  deeiantion  AsSUMPSIT.  The  declaration  stated,  that  the  plaintifF, 
luted?"n  *tub-  ^^^  divers,  to  wit,  two  years  before,  and  at  the  time  of  the 
Trni^^^^  making  of  the  agreement  and  promise  by  the  defendant 
•greed  to  let,  thereinafter  mentioned,  had  been  and  was  tenant  to  the 
to  uke%  oer-  defendant  of  a  certain  messnage  and  premises  in  the  said 
MdpremiMron  agreement  also  mentioned,  and  which  said  messuage  and 
certdn  specified  premises  had  been  and  were  during  all  that  time  held, 

terms,  and  thtt    '^  o  ^ 

^Urwards,  in  uscd,  and  occupicd  by  the  plaintiff  as  such  tenant  as  afore- 
tbe  prmitei,  Bud,  for  the  purpose  of  carrying  on  therein  the  trade  and 
*banti£^at^the  busincss  of  a  retailer  and  dealer  in  beer,  and  the  plaintiff, 
request  of  t||«  during  all  that  time,  did  carry  on  therein  the  said  trade 
proMueifthede-  and  busiucss,  and  the  plaintiff  had  expended  divers  monies, 
fornThis'part  of  to  wit,  to  the  amount  of  iElOO,  in  and  about  purchasing 
£e  ^n?ilT'  ^^®  good-will  of  the  said  business,  when  he,  the  plaintiff, 
promised  the  first  bccamc  such  tenant  as  aforesaid;  and  the  plaintiff  was 
form  hu  part  of  thereupon  desirous,  at  the  time  of  the  making  of  the  agree- 
I^thaTh^then  mcut  thereinafter  mentioned,  of  becoming  tenant  to  the 
had  power  to     defendant  of  the  said  messuage  and  premises  as  next 

let  the  i»«—  °  ^ 


suageandpre-  thereinafter  mentioned,  for  the  purpose  of  carrying  on 
^ntiif  wiM-  therein  the  same  trade  and  business;  of  all  which  premises 
^t7a!^l^  the  defendant,  before  and  at  the  time  of  the  making  of  the 
potefur  •«*<^  agreement  and  promise  by  the  defendant  thereinafter  men- 
it  Mted  oMd  tioned,  had  notice;  and  thereupon  afterwards,  to  wit,  on 
Ha^^nlpe-  ^^^  ^^  ^^  December,  a.  d.  1888,  by  a  certain  agreement 
ciai  demurrer,  j^^  writing  then  made  by  and  between  the  defendant  and 

that  such  a  **  -^ 

promise  could  the  plaintiff,  and  signed  by  the  plaintiff  and  defendant 
fromthe°reia-  respectively,  the  defendant  agreed,  in  consideration  of  the 
tie^  and'thlT"  '®"*  *^^  conditions  thcrcinaft^er  mentioned,  to  let  to  the 
the  considera-    plaintiff,  for  the  term  of  three  years  from  the  25th  of  De- 

tion  alleged  was  ,        ^,         .     ^      ,     ,,  .,  , 

insufficient  to  ccmber  then  mstant,  the  said  messuage  and  premises,  at 
the  yearly  rent  of  44i.  lOt.,  free  and  dear  of  all  deductions 
for  sewers'  rate,  land-tax,  and  all  other  rates  and  taxes, 
whether  parliamentary  or  parochial,  which  said  rent  of 


it. 
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44/.  lOt.  was  to  indnde  the  use  and  reasonable  vreax  of  the  &»a.  of  pum, 
several  fixtures  and  fittings  contained  in  the  schedule  >  ^  ^ 
thereto^  signed  by  the  defendant  and  the  plaintiff;  the  said  Jackson 
rent  to  be  paid  quarterly^  and  the  first  payment  thereof  to  Cobbin. 
be  made  on  the  25th  of  March  next  ensuing  the  date  of 
the  said  agreement;  and  further,  in  consideration  of  the 
plaintiff  putting  the  aforesaid  messuage  and  premises  in 
good  and  tenantable  repair,  and  of  keeping  and  delivering 
up  the  same,  at  the  end  or  sooner  determination  of  the 
said  term  of  three  years,  together  with  the  said  several 
fixtures  and  fittings,  in  as  good  plight  and  condition  as  they 
then  were  (reasonable  use  and  wear  thereof  only  excepted); 
and  also  that  no  alteration  should  be  made  by  the  plaintiff, 
and  that  none  of  the  fixtures  and  fittings  before  mention- 
ed shoidd  be  removed  or  altered,  without  the  consent  in 
writing  of  the  defendant,  and  one  Amelia  his  wife,  being 
first  had  and  obtained;  the  plaintiff  did  thereby  agree  to 
take  the  said  messuage  and  premises,  at  the  rent  and 
upon  the  conditions  before  mentioned  and  stipulated :  And 
thereupon  aiterwards,  to  wit,  on  the  24th  of  December, 
1888,  in  consideration  of  the  premises,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  promised  the 
defendant  to  perform  and  fulfil  all  things  in  the  said  agree- 
ment contained  on  his  part  to  be  performed  and  fulfilled, 
he  the  defendant  thfin  promised  the  plaintiff  to  perform 
and  fulfil  all  things  in  the  said  agreement  contained  on  his 
the  defendant's  part  to  be  performed  and  fulfilled,  and 
that  he  the  defendant  then  had  good  right  and  title,  and 
full  and  lawful  power  and  authcMrity  to  let  the  said  mes- 
suage and  premises  to  the  plaintiff  for  the  said  term  of 
three  years,  upon  the  terms  and  in  manner  above  set  forth, 
and  without  restriction  as  to  the  purpose  for  which  the 
said  messuage  and  premises  should  be  used  or  occupied : 
And  the  plaintiff  saith,  that  he,  relying  upon  the  said 
promise  of  the  defendant,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  did  take  the  said  messuage  and 
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Ejteh.  rf  Pkoi,  premises  from  the  defendant,  at  the  rent  and  upon  the 


1841. 


terms  in  the  said  agreement  stipulated,  and  then  entered 
into  and  upon  the  same,  and  became  and  was  thereof  pos- 
sessed as  tenant  thereof,  under  and  in  pursuance  of  the  said 
agreement,  and  carried  on  in  and  upon  the  said  messuage 
and  premises  his  said  trade  or  business,  and  remained  and 
continued  so  thereof  possessed  as  tenant  as  aforesaid,  under 
and  by  virtue  of  the  said  agreement,  firom  thence  until  he, 
the  plaintiff,  was  evicted  and  ejected  from  the  same  as 
hereinafter  mentioned:  And  although  the  plaintiff,  firom 
the  time  of  the  making  of  the  said  agreement  hitherto, 
hath  well  and  truly  performed  and  fulfilled  aU  things  on 
his  part  and  behalf  to  be  performed  and  fulfilled,  yet  the 
defendant  has  disregarded  his  said  promise,  and  hath  bro- 
ken the  same  in  this,  to  wit,  that  he  the  defendant  had  not, 
at  the  time  of  making  the  said  agreement  and  promise  by 
the  defendant,  nor  at  any  time  since,  a  good  right  or  title, 
or  full  or  lawful  power  or  authority  to  let  the  said  mes- 
suage and  premises  for  the  said  term  of  three  years,  or  for 
any  other  term  whatsoever,  upon  the  terms  and  in  manner 
above  set  forth,  and  without  restriction  as  to  the  purpose 
for  which  the  said  messuage  and  premises  should  be  used 
and  occupied;  and  by  reason  thereof,  after  the  commence- 
ment and  before  the  expiration  of  the  said  term  of  three 
years,  and  whilst  he  the  plaintiff  was  .so  possessed  as  afore- 
said, to  wit,  on  &;c.,  a  certain  person,  to  wit,  Charles  Lord 
Southampton,  who,  at  the  time  of  the  making  the  said 
agreement  and  promise  by  the  defendant,  and  at  the  time 
of  the  eviction  hereinafter  mentioned,had  a  legal  right  of  en- 
try into  and  upon  the  said  messuage  and  premises,  and  title 
to  the  possession  of  the  same  adversely  to  the  defendant, 
and  also  adversely  to  the  plaintiff,  and  without  the  plain- 
tiff's concurrence  or  assent,  or  any  act  of  his  in  that  behalf 
giving  or  conferring  such  right  and  title,  entered,  by  virtue 
of  such  right  and  title,  into  and  upon  the  said  messuage 
and  premises,  and  into  and  upon  the  said  possession  of  the 
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plamti£r,  and  expelled,  put  out,  removed,  ejected,  and  Bxek.  ^  PUm, 


eyicted  the  plaintiff  from  the  possession  thereof,  and  hath 
kept  from  thence  hitherto  and  still  doth  keep  the  plaintiff 
so  expelled,  ejected,  evicted,  and  put  out  from  the  posses- 
sion of  the  said  messuage  and  premises;  and  so  the  plain« 
tiff  in  fact  saith,  that  the  defendant  has  not  kept  his  said 
promise  so  made  by  him  as  aforesaid,  and  by  reason  thereof 
the  plaintiff  hath  been  prevented  and  hindered  from  car* 
lying  on  his  said  trade  or  business  in  the  sud  messuage 
and  premises,  and  hath  lost  and  been  deprived  of  all  the 
benefit  resulting  from  the  said  purchase  of  the  goodwill 
of  the  said  business,  and  also  all  gains,  profits,  and  advan- 
tages which  might  and  otherwise  would  have  accrued  to 
him  from  the  carrying  on  his  said  trade  and  business  therein^ 
and  hath  also  wholly  lost  divers  other  monies,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
£100,  by  him  the  plaintiff,,  whilst  he  was  such  tenant  as 
aforesaid,  expended  and  laid  out  in  and  about  the  putting 
of  the  said  messuage  and  premises  into  good  and  tenantable 
repair,  pursuant  to  his  the  plaintiff's  agreement  in  that 
behalf,  and  hath  lost  all  the  gains  and  profits  which  he 
might  and  otherwise  would  have  made  and  acquired  from 
using  the  said  sum  of  money  so  laid  out  and  expended  by 
him  as  aforesaid ;  and  the  plaintiff  hath  also  been  forced 
and  compelled  to  part  with  and  dispose  of  certain  fixtures 
and  other  effects  which  he  the  plaintiff,  whilst  he  was  such 
tenant  as  aforesaid,  afiixed  to  the  said  messuage  and  pre- 
mises, and  which  the  plaintiff  might  lawfully  have  removed 
or  sold  to  the  incoming  tenant  of  the  said  premises,  at 
the  expiration  of  his  the  plaintiff's  interest  therein,  for  a 
much  less  sum  of  money,  to  wit,  for  the  sum  of  £50  less 
than  the  sum  of  money  for  which  he,  the  plaintiff,  might 
and  could  have  so  sold  and  disposed  of  the  same  to  the  in- 
coming tenant  of  the  said  premises:  and  the  plaintiff 
hath  also  become  and  is  liable  to  pay  to  the  said  Charles 
Lord  Southampton  a  large  sum  of  money,  to  wit,  the  sum 
vol..  VIII.  o  o  Q  M.  w. 
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Exeh,  of  P/fM,  of  £100,  as  and  for  the  costs,  charges,  and  expenses  by  him 
sustained  in  and  about  recovering  possession  of  the  said 
premises,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  dechir- 
ation  states  such  a  promise  by  the  defendant  as  the  law 
will  not  imply,  and  imposes  a  much  more  extensive  liabi- 
lity on  the  defendant  than  he  is  subject  to  in  point  of  law, 
for  that  it  alleges  that  the  defendant  let  the  said  messuage 
and  premises  without  restriction  as  to  the  purpose  for  which 
the  same  should  be  used  or  occupied,  whereas,  from  the  re- 
lation mentioned  in  the  declaration  as  existing  between 
the  plaintiff  and  the  defendant,  no  such  promise  can  be 
implied  or  inferred  by  law ;  and  for  that  the  promise,  for 
the  breach  of  which  the  plaintiff  has  declared,  is  alleged 
to  have  been  made  after  the  making  of  the  agreement 
therein  mentioned,  and  there  does  not  appear,  firom  the 
declaration,  to  have  been  any  sufficient  consideration  for 
the  making  of  that  promise ;  and  for  that  the  declaration 
does  not  allege  with  sufficient  certainty  that  the  said 
Charles  Lord  Southampton,  at  the  time  of  the  commence- 
ment of  the  said  tenancy,  and  from  thence  until  and  at  the 
time  of  the  said  eviction  therein  mentioned,  had  the  legal 
right  of  entry  in  and  upon  the  said  messuage  and  pre- 
mises, adversely  to  the  defendant  and  also  to  the  plaintiff, 
&c. — Joinder  in  demurrer. 

WUles,  in  support  of  the  demurrer. — ^The  promise  de- 
clared on  cannot  be  implied  firom  the  alleged  relation 
between  the  parties,  and  no  consideration  for  it  is  dis- 
closed by  the  declaration.  The  promise  that  the  defendant 
"  had  power  to  let  the  messuage  and  premises  without 
restriction  as  to  the  purpose  for  which  the  said  messuage  and 
premises  should  be  used  andocagned/'  cannot  be  sustained. 
It  is  in  effect  a  warranty  of  the  right  to  let  the  land  for 
any  use,  good  or  bad  i  but  in  the  case  of  a  mere  sale  of  a 
chattel,  whether  real  or  personal,  there  is  no  implied  war- 
ranty of  any  kind.  Co.  latt.  101.  b,  889.  a;  Chanter  v.  Hop^ 
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kina  (a).    And  the  same  rule  was  applied  to  a  contract  of  E*ch.  rf  Pkat, 


letting  in  Granger  v.  ColUns  {b),  where  it  was  held  that  a 
contract  for  quiet  enjoyment  cannot  be  implied  from  the 
bare  relation  of  landlord  and  tenant.  It  would  be  an 
alarming  proposition  to  mesne  landlords^  that  in  Hie  ab^ 
senee  of  an  express  restriction  in  an  underlease,  the  sub- 
lessee may  turn  the  land  to  any  use,  even  a  nuisanoCj  and, 
on  eviction  by  the  superior  landlord  under  the  usual 
clause  of  re-entry,  not  only  not  be  Uable  to  compensate 
the  mesne  landlord  for  the  eviction,  but  even  be  enti- 
tled to  claim  indemnity  from  him.  This  is  in  substance 
the  cause  of  action  in  the  present  case,  and  it  seems  dear 
that  no  such  action  can  be  maintained  unless  there  be 
fraud,  and  then  the  form  of  action  should  be  di£ferent  from 
the  present.  [Aldersan,  B. — If  such  an  action  were  main- 
tainable, the  under-tenant  might  plough  ancient  meadow, 
and  demand  indemnity  against  an  action  for  waste.]  No 
doubt  that  consequence  would  foUow,  and  the  same  if  the 
land  were  misused  in  any  other  way*  [Parke,  B. — ^May 
not  the  promise  be  sustained  as  an  express  one?  The  de- 
claration contains  a  statement  of  mutual  promises,  and 
alleges  the  defendant's  promise  to  be  in  consideration  of 
the  promise  by  the  plaintiff.]  That  is  not  a  sufficient  con- 
sideration, for  it  is  merely  a  promise  by  the  plaintiff  to  per- 
form what  he  was  bound  to  perform  by  the  previous  agree- 
ment. Besides,  that  promise,  as  stated,  was  founded  on  an 
executed  consideration,  and  Hopkins  v.  Logan  (c),  the  doc- 
trine of  which  is  sustained  by  Botte^a  quaere  to  Hodge  v. 
Vavisor  {d),  shews  that  an  executed  consideration,  from 
which  the  law  implies  a  promise,  will  not  support  any  pro- 
mise other  than  that  which  the  law  implies.     [Parke,  B., 

(a)  4  M.  &  W.  406.     It  is  other-  Scott,  N.  R.  496. 

vise  if  the  article  is  hought  for  a  (b)  6  M.  &  W.  458. 

particular  purpose,  and  the  buyer  (c)  5  M.  &  W.  241. 

relies  on  the  seller's  judgment  in  (d)  2  Roll.  R.  413.    See  Jamon 

the  selection  of  Uie  chattel  for  that  v.   Cohmore,  Id.  396;  Docket  v. 

purpose:   Brown  v.  EdgingUmt  2  Voyel^  Cro.  Eliz.  885. 

G  G  G  2 


1841. 


796  CASES   IN   THE   EXCHEQUEE^ 

Exeh.  tf  PUat,  referred  to  TTiomton  v.  Jenyns  (a).]  The  question  in  tliat 
case  was  as  to  the  grammatical  construction  of  the  state- 
ment of  mutual  promises^  and  the  promise  there  alleged 
was  not  to  do  any  thing  which  the  plaintiff  was  previously 
1>ound  to  do^  like  that  in  this  case;  but  that  the  cor- 
-poration  of  the  Bedford  Level  should  do  something  which 
Qeither  they  nor  the  plaintiff  were  previously  bound  to 
do.  The  word  ^'  afterwards/'  in  the  statement  of  mutual 
promises  in  this  case,  fixes  the  time  of  the  defendant's 
promise  as  being  subsequent  to  that  of  the  agreement 
for  tenancy,  and  the  case  therefore  falls  strictly  within  the 
principle  of  the  Anonymous  case  in  1  Ventris,  258,  where 
it  was  holden,  that  a  promise  by  a  debtor  to  pay  his  debt 
is  no  consideration  for  a  counter  promise  by  the  creditor, 
though  it  might  be  otherwise  if  the  debt  were  barred  by 
the  Statute  of  Limitations,  or  the  like.  In  Selwyn's  Nisi 
Prius,  8th  edit.  p.  48,  citing  Harris  v.  Watson  (6),  and  StUk 
y.  Myrick  (c),  it  is  stated  that  ''the  mere  performance  of 
an  act,  which  the  party  was  by  law  bound  to  perform,  is 
not  a  sufficient  consideration.''  Much  less  can  a  mere 
promise  to  perform  such  an  act  be  any  consideration.  The 
promise  alleged  could  neither  benefit  the  defendant,  nor 
injure  the  plaintiff.  [He  then  proceeded  to  argue  that  the 
breach  alleged  was  insufficient,  for  the  reason  assigned  in 
the  points  for  argument;  but  the  Court  expressed  a  strong 
opinion  that  it  was  sufficient  on  general  demurrer,  and  as 
•the  case  did  not  eventually  turn  upon  this  point,  the  argu- 
.ment  upon  it  is  omitted.] 

Hugh  HiU,  contr^. — ^The  case  suggested  by  the  Court,  of 
waste  committed  by  ploughing  up  ancient  meadow  land, 
does  not  apply,  for  it  appears  by  the  description  of  the 
premises  on  the  record  that  they  cannot  be  the  subject  of 

(a)  1  Scott,  N.  R.  52;  1  Man.  Common  Pleas  in  that  case,  bat 

&  Gr.  136.    The  reporters  have  the  action  was  not  proceeded  with 

been  informed  that  a  writ  of  error  by  the  plaintiff, 
was  intended  to  be  brought  by  the  (6)  Peake,  72. 

defendant  on  the  judgment^of  the  (c)  2  Camp.  317. 
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such  waste.     {Bdfe,  B. — ^The  case  may  be  put  of  a  bowl-  Em^  rf  pkas^ 


ing-green,  wbicb  the  tenant  would  bare  no  right  to  sub- 
vert.]     Then  it  must  be  presumed  that  hj  the  words  "  the 
purpose  for  which  the  said  messuage  should  be  used  and 
occupied/'  the  parties  meant  lawjid  purposes  only.    The 
Court  will  not  presume  that  any  illegality  was  contem- 
plated.   The  principle  is^  that  illegality  cannot  be  pre- 
sumed, and  that  agreements  must  be  construed  so  as  if 
possible  to  exclude  it :  Lewis  v.  Davison  (a).    [Parke,  B. — 
That  principle  is  applicable  to  offences  against  the  public, 
such  as  breaches  of  the  peace,  or  the  like;  but  does  it  ap- 
ply in  the  case  of  a  mere  civil  tort  or  breach  of  contract?] 
Then  the  declaration  may  be  supported  on  the  principle 
laid  down  in  Payne  v.  Wilson  (b).    lAttkdale,  J.,  there 
says,  "  There  is  a  dear  distinction  between  considerations 
executed  and  executory.    In  Com.  Dig.,  tit.  Action  on  the 
Case  upon  Assumpsit,   B.  12,  it  is  laid  down  that  'an 
assumpsit  lies  though  the  consideration  be  executed  in 
part,  as  in  consideration  that  he  had  done  a  thing  at  my 
request/  and  afterwards  it  is  laid  down,  'so  if  the  consi- 
deration is  continuing,  though  the  act  be  executed,  as  in 
consideration  that  the  lessee  now  in  possession  had  paid 
his  rent  very  well,  to  save  him  harmless  for  prompt  pay- 
ment of  the  rent,  is  a  continuing  consideration  while  he 
remains  in  possession.' ''    This  doctrine  strongly  applies  to 
the  consideration  here  stated.     [Parke,  B. — ^The  difSculty 
is,  that  the  promise  by  the  defendant  that  he  had  power  to 
let,  without  restriction  as  to  the  purpose  for  which  the 
land  was  to  be  used,  cannot  be  implied  from  the  mere  fact 
of  the  parties  having  entered  into  the  alleged  agreement 
for  a  tenancy,  and  the  only  other  consideration  for  the  de- 
fendant's promise  is  the  promise  of  the  plaintiff  to  perform 
what  he  was  previously  bound  to  perform  by  the  agreement. 
The  mode  of  stating  the  consideration  is  objected  to  by  spe- 

(a)  4  M.  &  W.  654.   "  Ubi  quid     jus  fasque."     II  Rep.  74. 
generaliter  conceditur,  inest  hsc  (6)  7  B.  &  C.  423;  1  Man.  &  R. 

exceptio,  si  non  aliquid  at  contra      708. 
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Ejcek.  rf  PUat,  cial  demurrer^  and  seems  to  be  at  least  ambiguous.]     If 
^^^'        that  be  the  opinion  of  the  Court,  the  plaintiff  prays  leave 
to  amend. 

Leave  was  then  granted  to  amend  within  a  month,  on 
payment  of  costs.  The  plaintiff,  however,  did  not  amend 
within  that  time,  and  there  was 

Judgment  for  the  defendant. 


Jnne  23.  Amos  and  Others  v.  Temps&let. 

indebiutus  as-  A.SSUMPSIT.    The  first  count  of  the  declaration  stated, 

freTgh!  w*we  that  the  defendant  was  indebted  to  the  plaintiffs  in  £100, 

ant  to*h6*^  ufn"-  ^^'  height  payable  by  the  defendant  to  the  plaintiffs,  for  and 

tift  for  and  in  in  rcspcct  of  the  Conveyance  by  them  of  divers  goods  and 

conveyance  by  chattels  in  and  on  board  a  certain  ship  or  vessel,  from  di- 

fen^JJl'STd^A'  ^®"  P^*^^  ^  ^^®"  °*^®'  places,  for  the  defendant  and  at 

his  request,  of  ^is  rcqucst.  There  was  also  a  count  upon  an  account  stated. 

divers  goods  m  ^  -^ 

and  on  board  of  Plcas,  uou  assumpsit,  and  a  set-off.  At  the  trial  before  Lord 

from  divers'^'     AUnffer,  C.  B.,  at  the  London  Sittings  after  last  Hilary 

SlhTr'pUcw!*'"  Term,  it  appeared  that  the  plaintiffs  had  received  on  board 

At  the  trial  it  a  vesscl  of  theirs,  called  the  Suffolk  Hero,  a  quantity  of  coals 

appeared  that  '      ^  .r 

the  plaintiffs  from  thc  Bumt  Island  Company,  to  be  carried  to  London. 

boardXir  ves-  ^^^  captaiu  signed  a  bill  of  lading,  by  which  the  coals  were 

of  c'^"fr^m^  made  deliverable  "unto  Mr.  Nicholas  Temperley  for  the 

the  Bnmt  Loudou  6as  Company,  or  to  his  assigns,  he  or  they  pay- 

IslandCompa*      ,        i..,,^^,  .,  •,      .  <■  .•.<.. 

uy,  to  be  carried  mg  freight  for  the  said  goods,  ten  shillings  per  ton  m 
that  *c  oipuin  *^**^  ^^  *'^®  delivery."  On  the  arrival  of  the  vessel  in 
liSun*  'b**'"  ^^  London,  the  defendant  produced  the  bill  of  lading,  and 
which  the  coals  received  the  coals  under  it;  and  afterwards  offered  to  pay 
verabie  '< unto*  the  freight  by  a  biU  at  two  months.    It  appeared  that  the 

N.  T.  [the  de- 
fendant] for  the 

London  Gas  Company,  or  to  his  assigns,  he  or  they  paying  freight  for  the  said  goods  lOt,  per  ton 
in  cash  of  true  delivery."  On  the  arrival  of  the  vessel  in  London,  the  defendant  produced  the 
bill  of  lading  and  received  the  goods  under  it,  and  afterwards  offered  to  pay  the  freight  by  a  bill 
at  two  months : — Held,  that  the  defendant  was  not  personally  liable,  inasmuch  as  on  the  face 
of  the  bill  of  lading  he  was  a  mere  agent  to  receive  the  goods  for  thc  company,  the  property 
vesting  in  them. 

Quare,  whether  the  declaration  was  suflBcient,  it  not  being  in  the  usual  form  of  a  common 
count  for  freight,  and  not  stating  any  delivery  ? 
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ooalfl  in  fact  were  the  property  of  the  London  Oas  Com-  e*^  rf  ^^^^ 

panj.    The  plaintiffs  obtained  a  verdict,  with  liber^  for 

the  defendant  to  move  to  enter  a  nonsnit.  In  Easter  Term 

List,  Peacock^  citing  Evans  v.  Marlett  (a),  and  Sargeni  v. 

MarrU  (6),  obtained  a  rule  on  two  gronnds;  Ist,  that  Tem- 

perley  was  not  liable  for  the  freight,  and  2ndl7,  that  if 

liable,  he  was  not  so  in  the  form  of  action  adopted  in  this 

declaration. 

Ball  {Plait  was  with  him)  shewed  cause. — First,  Tem- 
parley  is  the  party  liable  for  the  fright.  Evans  v.  Mar- 
lett is  relied  on  by  the  other  side,  but  that  dedsion  is 
rather  in  favour  of  the  plaintiff.  It  was  there  held,  that 
upon  a  general  consignment  the  property  in  the  goods 
vests  in  the  consignee,  notwithstanding  it  appears  upon 
the  invoices  that  he  is  trustee  only.  [Parke,  B. — ^That 
case  is  the  reverse  of  the  present.  The  report  of  it  in 
Salkeld  (c)  is, — ''  One  Harvey  loaded  goods  on  board  a 
ship,  and  consigned  them  to  Evans ;  but  by  the  invoice  the 
goods  appeared  to  be  the  property  of  Harvey,  and  now  on 
an  action  brought  by  Evans  against  the  defendant  Martell 
for  these  goods,  it  was  adjudged  that  the  invoice  signifies 
little  in  this  case,  but  that  it  was  the  consignment  of  the 
goods  which  gave  the  property  and  vested  it  in  Evans,  and 
therefore  he  might  maintain  this  action ;  but  if  they  had 
been  consigned  to  him  upon  the  account  of  Harvey,  that 
would  have  altered  the  case,  for  then  he  would  have  been 
only  £Etctor  to  Harvey,  and  he  must  have  brought  the  ac- 
tion, because  the  property  was  then  in  him.'']  Sargent  v. 
Morris,  also  relied  on  by  the  defendant,  is  inapplicable  to 
the  present  case.  There,  by  a  bill  of  lading,  the  captain 
undertook  to  deliver  goods  therein  specified  for  the  con- 
signor, and,  in  his  name,  to  the  consignee;  at  the  time 
of  shipment  the  consignee  had  no  property  whatever  in 
the  goods;  and  it  was  held,  that  an  action  against  the 
owner  of  the  ship  for  damage  done  to  the  goods,  by  their 

(a)  1  Lord  Raym.  271.  (b)  3  B.  &  Aid.  277. 

(c)  3  Salk.  290,  nom.  Evana  v.  MarUU. 
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ExcL  af  Pleat,  being  imperfectly  stowed^  must  be  brought  in  the  name 
of  the  consignor^  although  the  consignee  had  insured  the 
goods,  and  advanced  the  premiums  of  insurance  before 
the  ship  arrived.  But  in  this  case  the  defendant,  on  the 
arrival  of  the  vessel,  produced  the  bill  of  lading  and  re- 
ceived the  goods,  and  afterwards  offered  to  pay  the  freight 
by  a  bill  at  two  months.  The  case  therefore  fiedls  within 
the  principle  established  in  Cock  v.  Taylor  (a).  There  the 
master  of  a  ship  having  contracted  by  the  bill  of  lading 
with  the  shippers  to  deliver  goods  to  certain  persons  or 
their  assigns,  he  or  they  paying  freight  for  the  same,  the 
demanding  and  taking  of  such  goods  from  the  master  by 
a  purchaser  and  assignee  of  the  bill  of  lading,  without  the 
fi^ht  having  been  paid,  was  held  to  be  evidence  of  a  new 
contract  and  promise  on  the  part  of  such  purchaser  to  pay 
the  freight,  and  he  was  held  to  be  liable  for  the  amount 
in  an  action  of  indebitatus  assumpsit  by  the  shipowner. 
Lord  EUenborough  there  said,  ''It  appears  to  me  that 
though  there  were  no  original  privity  of  contract  between 
these  parties  for  payment  of  the  freight,  yet  the  taking  of 
the  goods  from  the  ship  by  the  purchaser  under  the  bill 
of  lading  is  evidence  of  a  new  agreement  by  him,  as  the 
ultimate  appointee  of  the  shippers  for  the  purpose  of  deli- 
very, to  pay  the  freight  due  for  the  carriage  of  such  goods, 
the  delivery  of  which  was  only  stipulated  with  the  shippers 
to  be  made  to  the  consignees  named  in  the  bill,  or  their  as- 
signs, he  or  they  paying  freight  for  the  said  goods/'  IParke, 
B. — ^It  does  not  appear  whether  the  present  defendant  had 
authority  from  the  company  to  contract  for  the  payment  of 
the  freight.  Lord  Abinger,  C.  B. — ^The  goods  are  made  deli- 
verable to  Temperley,  or  any  person  to  whom  he  may  assign 
them.]  Yes;  ''he  or  they'' — ^which  means  Temperley  or 
his  assigns — ^paying  freight  for  them.  In  Bell  v.  Kymer  {b% 
the  indorsee  of  a  bill  of  lading  of  goods  shipped  by  a  char- 
tered vessel,  deliverable  to  the  consignee  or  his  assigns,  he 
or  they  paying  freight  according  to  the  terms  of  the  char- 

(a)  13  East,  399.  (b)  5  Taunt.  477;  1  Marsh.  146. 
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ter-party,  was  held  liable  to  the  charterer  in  assumpsit  for  Bm*.  of  pimt. 


the  freight.  There  Gttbs,  C.  J.^  says,  ''The  three  puisne 
Judges  in  the  King's  Bench  held,  that  the  case  of  Wilsm 
Y.  Kymer  (a)  differed  from  Cock  y.  Taylor,  on  the  ground 
that  it  was  a  case  where  the  goods  were  delivered,  not  on 
the  biU  of  lading,  but  upon  an  express  order  from  the 
principal  to  deliver  them  to  the  broker;  but  they  all  three 
agreed  with  Cock  v.  Taylor y  that  if  the  goods  were  deli« 
vered  to  the  defendant  on  the  bill  of  lading,  that  would  be 
sufficient  to  support  the  action/'  In  Dougal  v.  Kemble  (A), 
goods  were  consigned  to  L.  C.  &  Co.,  or  their  assigns,  "  he 
or  they  paying  freight  for  the  same/'  L.  C.  &  Co.  indorsed 
the  bill  of  lading  to  K.  their  broker,  and  then  became 
bankrupt;  the  shipowner,  in  ignorance  of  these  circum- 
stances, applied  to  L.  C.  &  Co.  for  the  freight,  and  then  sued 
K.  for  it,  and  it  was  held  that  K.  was  liable.  Wilde,  Seijt., 
who  argued  for  the  plaintiff,  there  says :  ''  By  Hie  general 
rule  of  law,  a  party  who  receives  a  bill  of  lading,  knowing 
that  freight  has  not  been  paid,  receives  it  under  an  implied 
contract  to  pay  the  freight/'  That  proposition  is  correct, 
and  applies  in  the  present  case.  And  Best,  C.  J.,  says: 
"  Whoever  obtains  the  delivery  of  goods  under  such  a  bill 
of  lading,  contracts  by  implication  to  pay  the  freight  due 
on  them/'  [Parke,  B. — ^The  question  here  is,  whether 
Temperley  undertakes  for  the  company.]  In  Drew  v. 
Bird  {c),  the  bill  of  lading  stated  the  goods  to  be  "  shipped 
by  A.  Bird  (the  defendant),  to  be  delivered  to  E.  Orif- 
fiths  for  the  Imperial  Distillery  Company,  or  to  his  assigns, 
he  or  they  paying  freight  for  the  same/'  The  goods  were 
conveyed  to  London,  and  delivered  to  Griffiths  without  re- 
ceiving the  freight.  Afterwards,  and  after  several  ineffectual 
applications  to  Griffiths  and  to  the  company  for  payment, 
the  plaintiffs  applied  to  the  defendant  by  letter,  and  received 
an  answer,  that  "  if  Griffiths  did  not  pay,  he  the  defend- 

(a)  1  M.&Sclw.  157.  (b)  3  Bing.  383;  11  Moore,  251. 

(c)  Moo.  &  M.  156^ 
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Bgek.  ^  Fkm,  ant  woold.''    Lcnrd  Taderdm,  in  snnuning  19  the  case  to 
^  ^^^>  ^    ihejniysaid:  " Independently  rf the  letter  of  tbc  dcfend- 
amos        anty  I  think  there  is  nothing  to  entitle  the  plaintiffs  to  a 
Tmrasuir.    Tordict.   The  bill  (tf  lading  directs  them  to  deliver  to  Grif- 
fiths^ he  paying  freight :  thqr  deliver  withont  receiving  it: 
they  cannot  thereby  make  Bird  liable  to  them,  if  he  were 
not  so  original^,  and  on  the  face  fA  the  bill  of  lading  no- 
thing appears  to  charge  hinu    Then  the  qfoestion  axisesy 
whether  the  subsequent  letter  alters  the  case.    On  that 
letter  the  proper  qnestion  Car  your  consideration  will  be» 
can  you  infier  from  it  that  the  stete  of  the  account  between 
Griffiths  and  Bird  was  such^  that  as  between  them  it  was 
Bird's  duty  to  take  the  payment  (tf  the  freight  upon  him^ 
self  J  and  that  he  had  consented  to  do  so?    If  these  frets 
were  so,  thqr  will  furnish  a  good  consideration  finr  Bird's 
promise  to  pay  it,  and  the  plaintiff  will  be  entitled  to  reco- 
ver :  if  othenrise,  the  promise  will  not  be  binding,  and  the 
defendant  must  have  a  verdict/'  In  RaUeria  v.  BMAtg  (a). 
Lord  Tea/erdbh  C.  J.,  referring  to  his  TreatiBC  on  Shipping, 
p.  286,  5th  ed.,  and  reading  the  passage— "for  if  a  per- 
son aocepte  anything  which  he  knows  to  be  subject  to  aduty 
or  charge,  it  is  natural  to  conclude  he  means  to  take  the 
duty  or  charge  on  himself,  and  the  law  may  veiy  well  imply 
a  promise  to  perform  what  he  so  takes  on  himself," — said, 
''thb  seems  to  me  to  be  the  correct  principle/'    InTbMiv. 
Crauiford  {b),  goods  were  shipped  at  Bombay  on  board  a 
ship  of  the  plaintiff  a  shipowner  in  laverpod,  and  by  the 
bill  of  lading  were  to  be  deUvered  ''  unto  order,  or  to  Us 
and  their  assigns,  on  paying  freight  for  the  same."    The 
bill  of  lading  was  indorsed  by  the  shipper,  and  forwarded 
to  the  defendant's  East  India  agents  in  London,  who  in- 
dorsed it  in  blank  to  C.  &  Co.,  their  fectors  in  Liverpool. 
On  the  arrival  of  the  goods  at  Liveipool,  C.  &  Co.  pre- 
sented the  bill  of  lading  to  the  plaintiff,  and  received  the 
goods:  the  plaintiff  debited  C.  &  Co.  with  the  freight. 

(a)  Moo.  &  M.  513.  (b)  5  M.  &  W.  235. 
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C.  &  Co.  became  bankrapt  without  having  paid  the  fireightj  Exek.  of  p/#af . 
whereupon  the  defendants  claimed  firom  them  and  took  ^  ^  ' 
poaaesaion  of  the  goods.  It  was  held  that  the  defendants 
were  not  liable  to  the  plaintiff  for  the  unpaid  frdlght. 
There  the  defendants  actually  took  possession  of  the  goods, 
and  yet  they  were  held  not  liable.  If  Temperley  had  be- 
come bankrupt,  would  the  Company  have  been  liable  for 
the  freight?  [Lord  ANnger,  C.  B. — ^The  question  is,  what 
is  the  meaning  of  the  bill  of  lading;  does  the  master  con- 
tract with  Temperley  and  his  assigns?]  The  master  has 
given  credit  to  Temperley,  and  he  only  is  liable  tor  the 
freight.  As  to  the  other  point,  the  defiendant,  if  liable  at 
all,  is  chargeable  on  the  common  count  for  freight. 

Peacock  and  Hugh  HiU^  in  support  of  the  rule. — ^This  ac- 
tion cannot  be  maintained  on  either  of  the  grounds  sug- 
gested. First,  Temperley  is  not  the  party  liable.  On  the 
face  of  the  bill  of  lading,  the  goods  are  the  property  of  the 
company,  and  he  is  merely  their  agent.  Suppose  the 
goods  had  been  lost  or  had  sustained  injury,  the  company 
would  have  been  the  parties  to  sue  in  respect  thereof.  So, 
if  Temperley  had  dealt  with  the  goods  as  his  own,  the 
transaction  would  not  have  been  protected  under  the  6  Oeo. 
4,  c.  94,  inasmuch  as  it  appeared  by  the  bill  of  lading  that 
he  was  merely  the  agent  of  the  London  Gkis  Company. 
The  principle  upon  which  a  party  becomes  liable  by  receiv- 
ing goods  under  such  a  bill  of  lading  as  the  present,  is, 
that  by  accepting  the  goods  he  impliedly  undertakes  to  pay 
the  freight.  But  here  the  defendant  merely  accepted  the 
goods  in  the  character  of  agent,  and  therefore  there  was 
no  implied  contract  on  his  part  personally  to  pay  the 
freight;  the  acceptance  of  the  goods  being  in  his  cha- 
racter of  agent,  the  contract,  if  any,  to  be  implied  from 
such  acceptance,  must  be  considered  to  have  been  made 
in  the  same  character,  and  so  not  binding  on  him  person- 
ally.   In  Cock  V.  Taylor  the  action  was  against  the  con- 
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jBtek.  rf  Pleat,  signee,  wbo  was  the  owner  of  the  goods.  Lord  Ettenborouffh 
^  ^^*'  ^  there  speaks  of  the  idtimate  appointee;  but  who  in  this 
AMOji  case  is  the  appointee  ?  The  company  are  the  only  appointees 
TsMFBaLCT.  of  the  shipper.  The  person  Who  receives  the  goods  is  not 
in  every  case  liable  for  the  freight,  but  only  where  he  has 
contracted  to  pay  it:  Maorsom  v.  Kymer  (a).  This  is  an 
action  for  the  price  of  carriage :  can  it  be  said  that  the 
goods  were  carried  for  the  agent  ?  How  does  the  bill  of 
lading  make  the  defendant  liable?  The  goods  are  deliver- 
able to  him  on  account  of  the  London  Gkis  Company,  and 
the  word  ''he''  may  refer  to  the  company,  for  there  is  no 
evidence  that  it  consists  of  more  than  one  person. — ^They 
cited  also  Domett  v.  Beckford  (b). — But  secondly,  even  if 
the  defendant  be  personally  liable,  the  plaintiffs  are  not  en- 
titled to  recover  upon  this  form  of  declaration.  They  ought 
to  have  declared  speciallyj  setting  out  the  bill  of  lading,  and 
then  stating  that  the  defendant  personally  promised  to  pay 
the  freight,  in  consideration  of  the  plaintiff's  delivering  the 
goods  to  him,  and  thereby  giving  up  his  lien  upon  them, 
as  in  Castling  v.  Aubert  {c).  At  any  rate,  if  the  plaintiffs 
are  entitled  to  recover  upon  the  indebitatus  count,  it  ought 
to  have  alleged  in  the  usual  way,  that  the  goods  were  de- 
livered to  the  defendant  at  his  request. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — Tills  was  an  action  of  indebitatus  assump- 
sit for  freight;  the  plea  was  non  assumpsit;  and  on  the 
trial  before  Lord  Abinger,  the  plaintiff  had  a  verdict,  with 
liberty  for  the  defendant  to  move  to  enter  a  nonsuit.  A 
rule  to  shew  cause  was  granted,  and  the  case  was  ar- 
gued in  last  Easter  Term. 

(a)  2  M.  &  Selw.  303.  (b)  5  B.  &  Ad.  521.  (e)  2  East,  325. 
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The  facts  proved  on  the  trial  were,  that  the  phdntifF  re«  ^ek.  rf  piea». 
ceived  on  board  a  vessel  of  his  a  quantity  of  coals  from 
the  Burnt  Island  Company,  to  be  carried  to  London;  the 
captain  signed  a  bill  of  lading,  by  which  the  coals  were 
made  deliverable  to  the  defendant /or  the  Londcn  Gas  Conu 
pony,  or  to  his  assigns,  he  or  they  paying  for  the  freight 
at  a  specified  rate.  On  the  arrival  of  the  coals  in  London, 
the  defendant  produced  the  bill  of  lading,  and  received  the 
coals  under  it ;  and  afterwards  offered  to  pay  the  freight 
by  a  bill  at  two  months.  The  question  is,  whether  he  was 
personally  liable  for  the  freight,  and  if  so,  whether  the 
form  of  the  declaration  is  sufficient.  We  are  of  opinion 
that  the  defendant  was  not  personally  liable;  and  it  is 
therefore  not  necessary  to  say  anything  as  to  the  suffici- 
ency of  the  declaration,  which  is  not  in  the  usual  form  of  a 
common  count  for  freight. 

The  case  of  Cock  v.  Taylor  (a)  established  the  proposi- 
tion, that  the  receipt  of  goods  by  the  indorsee  of  a  bill  of 
lading,  by  which  they  were  made  deliverable  to  the  con- 
signee or  his  assigns,  he  or  they  paying  freight,  was  evi- 
dence of  a  new  contract  between  him  and  the  shipowner 
to  pay  the  freight  according  to  the  terms  of  the  bill  of 
lading ;  and  that  case  has  been  followed  by  many  others. 
But  here  the  defendant  is,  on  the  face  of  the  bill  of  lading, 
a  mere  agent  to  receive  the  goods,  the  London  Gas  Com- 
pany being  the  consignees,  and  the  property  vesting  in 
them,  according  to  the  rule  laid  down  by  Lord  Holt,  in 
the  case  of  Evam  v.  Marlett  (A) ;  and  the  promise  to  be 
inferred  from  the  receipt  of  the  goods  under  such  a  bill  of 
lading  is,  primi  facie,  a  promise  by  the  defendant,  as  agent 
for  the  company,  to  pay  the  freight  on  their  account,  and 
not  a  promise  to  be  personally  responsible  for  it;  and  there 
was  no  sufficient  evidence  to  the  contrary. 

Upon  the  subsequent  offer  to  pay  in  a  bill,  no  reliance 

(a)  13  East,  399.  (h)  1  Ld.  Raym.  271. 
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Bteh.  of  PhM,  ought  justly  to  be  placed  as  any  proof  of  personal  liability. 
We  are  all  therefore  of  opinion^  that  on  the  facts  proved 
the  defendant  was  not  liable,  and  that  a  nonsuit  ought  to 
be  entered.    The  rule  must  therefore  be  absolute. 

Rule  absolute. 


Jvne  26.  Neilson  and  Others  v.  Habford  and  Others. 

The  construe-  XHIS  was  an  action  on  the  case  for  the  infiringement 
dflado?^?*"  of  a  patent,  dated  11th  September,  1828,  granted  to  the 
patent  bekmgi    plaintiff  James  Beaumont  Neilson  for  a  term  of  four- 

to  the  Court,       *^ 

and  not  to  the  tccu  years,  the  title  of  which  was  ''  An  invention  for  the 
"u'aipedfica-  improved  application  of  air  to  produce  heat  in  fires,  forges, 
untoTOrtate-^  and  fumaccs,  where  bellows  or  other  blowing  apparatus 
ment^inaiiiate-  are  required." 

rial  drcum-  ^ 

stanccy  of  such  a 

nature  that,  if  literally  acted  upon  by  a  competent  workman,  it  would  mislead  him,  and  cause  the 
experiment  to  fall,  the  specification  is  therefore  bad,  and  the  patent  invalidated,  although  the 
Jury,  on  the  trial  of  an  action  for  the  infiringement  of  the  patent,  find  that  a  competent  work- 
man, acquainted  with  the  sulject,  would  not  be  misled  by  the  error,  but  would  correct  it  in 
practice. 

In  the  apeciftcation  of  a  patent,  the  title  of  which  was  "  An  invention  for  the  improved  appli- 
cation of  air  to  prodnee  heat  in  fires,  forges,  and  furnaces,  where  bellows  or  other  blowing  ap- 
paratus are  required,"  the  mode  of  operation  was  described  as  follows : — "  A  blast  or  current 
of  air  must  l>e  produced  by  bellows  or  other  blowing  apparatus^  and  is  to  be  passed  firom  the  bel« 
lows,  ac,  into  an  air-vessel  or  receptacle,  made  sufficiently  strong  to  endure  the  blast,  and  from 
that  vessel  or  receptacle,  by  means  of  a  tube,  pipe,  or  aperture,  into  the  fire,  ftc.  The  vessel  or  re- 
ceptacle must  be  air-tight  or  nearly  so,  except  the  apertures  for  the  admission  and  emission  of  air, 
and  at  the  commencement  and  during  the  continuance  of  the  blast,  must  be  kept  artificially 
heated  to  a  considerable  temperature."  After  giving  directions  as  to  the  materials  and  dimen* 
sions  of  the  vessel,  the  specification  proceeded  to  stete,  "  The  form  or  shape  of  the  vessel  or 
receptacle  is  immaterial  to  the  fficit  and  may  be  adapted  to  the  local  circumstances  or  situa- 
tion." In  other  parts  of  the  specification,  the  same  language  was  used  with  reference  to  the 
uiiiwuie  beneficial  efflect  upon  the  fumaee,  &c. : — Held,  that  such  was  the  reasonable  construc- 
tion of  the  above  clause  also,  and  not  that  the  form  or  shape  of  the  vessel  was  immaterial  to  the 
eflf^  of  heating  the  air  within  iL 

HeU,  also,  that  the  title  of  the  patent  was  not  inconsistent  with  the  specification,  but  that 
the  invention  of  applying  to  fires,  &c.,  air  heated  in  the  manner  therein  sUted,  might  be 
described  as  an  "  improvd  application  of  air." 

Held,  also,  that  in  this  specification  the  plaintiff  did  not  daim  a  patent  for  a  mere  pHneiple, 
but  for  a  mode  of  applying  a  well-known  principle,  vis.  the  heating  of  air,  by  means  of  a  mecha- 
nical apparatus  to  fires  and  Aimaces. 

If  the  notice  of  otjections,  delivered  by  a  defendant  with  his  pleas  in  an  action  for  the  in- 
fringement of  a  patent,  pursuant  to  the  stet  5  &  6  Will.  4,  c  8S,  s.  5,  be  not  sufllcienUy  specific, 
the  plaintiff's  course  is  to  apply  to  a  judge  at  chambers  for  an  order  for  the  delivery  of  a  more 
specific  notice ;  but  if  he  omit  to  do  so»  he  cannot  object  to  the  generality  of  the  notice  at  the 
trial :  the  only  question  then  is,  whether  the  notice  is  sufficiently  large  to  include  the  objections 
relied  on  by  the  defendant. 
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The  defendants  pleaded  not  guilty,  and  also  several  spe-  Bxek.  ^  Pkat, 


dal  pleas,  of  which  the  fourth  only  is  material  to  this  re- 
port. In  that  plea  the  defendants  set  ont  the  specification 
of  the  invention  enrolled  by  the  plainti£P  Neilson,  as  follows : 
"  I,  James  Beaumont  Neilson,  do  hereby  declare,  that 
the  nature  of  my  said  invention  for  the  improved  applica- 
tion of  air  to  produce  heat  in  fires,  forges,  and  furnaces, 
where  bellows  or  other  blowing  apparatus  are  required,  and 
the  manner  in  which  the  same  is  to  be  performed,  is  parti- 
cularly described  and  ascertained  as  follows;  that  is  to 
say: — ^A  blast  or  current  of  air  must  be  produced  by  bel- 
lows or  other  blowing  apparatus,  in  the  ordinary  way,  to 
which  mode  of  producing  the  blast  or  current  of  air  this 
patent  is  not  intended  to  extend.  The  blast  or  cur- 
rent of  air  so  produced  is  to  be  passed  firom  the  bel- 
lows or  blowing  apparatus  into  an  air-vessel  or  receptacle, 
made  sufficiently  strong  to  endure  the  blast,  and  from 
that  vessel  or  receptacle,  by  means  of  a  tube,  pipe,  or 
apertvre,  into  the  fire,  forge,  or  furnace.  The  vessel  or 
receptacle  must  be  air-tight,  or  nearly  so,  except  the 
apertures  for  the  admission  and  emission  of  the  air;  and 
at  the  commencement  and  during  the  continuance  of  the 
blast,  it  must  be  kept  artificially  heated  to  a  considerable 
temperature.  It  is  better  that  the  temperature  be  kept  to 
a  red  heat,  or  nearly  so;  but  so  high  a  temperature  is  not 
absolutely  necessary  to  produce  a  beneficial  effect.  The  air- 
vessel  or  receptacle  may  be  conveniently  made  of  iron,  but 
as  the  effect  does  not  depend  upon  the  nature  of  the  ma- 
terial, other  metals  or  convenient  materials  may  be  used. 
The  size  of  the  air-vessel  must  depend  upon  the  blast,  and 
upon  the  heat  necessary  to  be  produced.  For  an  ordinary 
smith's  fire  or  forge,  an  air-vessel  or  receptacle  capable  of 
containing  1200  cubic  inches  will  be  of  proper  dimensions ; 
and  for  a  cupola  of  the  usual  size  for  cast-iron  founders, 
an  air-vessel  capable  of  containing  10,000  cubic  inches 
will  be  of  a  proper  size.    For  fires,  forges,  or  furnaces 
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£xtk.  cf  Pkat,  upon'  a  greater  scale,  such  as  blast  fomaces  for  smehhig 
irony  and  large  cast-iron  fonnders'  cupolas^  air-Tessels  of 
proportionably  increased  dimensions  and  numbers  are  to 
be  employed.  The  form  or  shape  of  the  vessel  or  recep- 
tacle is  immaterial  to  the  fffeei^  and  may  be  adapted  to  the 
local  drcomstances  or  situation.  The  air-vessel  may  ge* 
nerally  be  conveniently  heated  by  a  fire  distinct  firom  the 
fire  to  be  affected  by  the  blast  or  current  of  air;  and  gene- 
rally^ it  will  be  better  that  the  air-vessel^  and  the  fire  by 
which  it  is  heated^  should  be  inclosed  in  brick-work  or 
masonry,  through  which  the  pipes  or  tubes  connected  with 
the  air-vessel  should  pass.  The  manner  of  applying  the 
heat  to  the  air-vessel  is^  however^  tmrno/ma/  to  the  effect,  if  it 
be  kept  at  a  proper  temperature.  In  witness  whereof/'  &c. 

The  plea  then  alleged^  that  the  plaintiff^  J.  B.  Neilson, 
did  notj  by  the  said  instrument  in  writing  imder  his  hand 
and  seal^  at  any  time  within  six  calendar  months  after  the 
date  of  the  said  letters-patent,  particularly  describe  and 
ascertain  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  and  by  reason 
thereof  the  said  letters-patent  were  and  are  wholly  void. 

The  defendants  delivered  with  their  pleas,  pursuant  to 
the  Stat.  5  &  6  Will.  4,  c.  88,  s.  5,  the  following  notice  of 
objections  to  the  validity  of  the  patent: — 

"  The  defendants  in  this  action,  besides  denying  that 
they  have  infringed  the  patent  in  the  declaration  men- 
tioned, intend,  at  the  trial  of  this  cause,  to  rely  on  the  fol- 
lowing objections,  that  is  to  say : — that  the  alleged  invention 
is  not  the  subject  of  a  patent,  because  it  claims  a  principle: 
that  the  terms  in  which  the  subject  of  the  patent  is  de- 
scribed, viz. '  an  invention  for  the  improved  application  of 
air  to  produce  heat  in  fires,  forges,  and  furnaces,  where 
bellows  and  other  blowing  apparatus  are  required,'  are 
ambiguous,  and  it  is  doubtful  whether  the  patent  is  for  the 
invention  of  the  application  of  hot  air,  or  only  for  an  im- 
proved mode  of  applying  hot  air:  that  the  said  J.  B.  Neil- 
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son  is  not  the  first  and  trae  inventor  of  the  sidd  supposed  BadL  ^  Pkm, 
invention,  and  that  the  said  supposed  invention  was  pub-    ^   ^^'  ^ 
licly  used  and  put  in  practice  before  the  granting  of  the      Neilaon 
said  letters  patent.     [Here  followed  a  statement  of  the     Habford. 
facts  on  which  the  defendants  relied  as  shewing  that  the 
invention  was  not  new.]     The  defendants  further  contend 
that  the  said  patent  is  void,  because  no  sufficient  spedfica- 
tion  of  the  said  invention  has  been  inrolled  in  conformity 
with  the  provisions  of  the  said  letters-patent  in  that  be* 
half:  that  the  description  of  the  apparatus  to  be  applied  is 
so  defective,  that  no  workman  of  ordinary  skill  would  be 
able  to  manufacture  the  said  apparatus,  merely  by  reading 
the  said  specification:  that  the  said  specification  is  calcu- 
lated to  deceive :  that  the  mode  of  applying  hot  air  by 
means  of  an  air-vessel  or  receptacle,  which  is  vaguely  de- 
scribed in  the  said  specification,  is  substantially  the  mode 
or  apparatus  for  which  Mr.  Botfield  had  previously  ob- 
tained his  patent:  that  the  said  specification,  so  far  as  it 
can  be  understood  as  descriptive  of  an  apparatus  for  form- 
ing and  supplying  hot  air,  describes  an  apparatus  which 
does  not  answer  the  purpose:  that  the  said  specification  is. 
invalid  on  account  of  its  general  vagueness:  that  the  said 
specification  is  defective,  inasmuch  as  it  does  not  describe 
the  kind  of  furnace  to  which  the  said  invention  is  appli- 
cable, and  it  is  not  applicable  to  all  kinds  of  furnaces:  that 
the  apparatus  described  in  the  said  specification  to  be  em-^ 
ployed  for  the  purpose  of  heating  air  is  so  defective,  that 
it  is  incapable  of  producing  any  beneficial  effect  in  the 
blast  furnace:  that  the  apparatus  used  by  the  defendants  ia 
wholly  different  from  that  described  in  the  specification, 
and  upon  a  different  principle ;  and  it  was  invented  at  the 
Calder  iron  works,  and  other  iron  works  near  Glasgow  in 
Scotland;  and  by  John  Jefiries  and  J.  Patten,  at  the  Ghrove 
iron-foundry,  in  the  borough  of  Southwark,  and  not  by 
the  said  J.  B.  Neikon:  that,  if  the  said  apparatus  described 
by  the  said  J.  B.  Neilson  in  his  specification  could  be  made 

VOL.  VIII.  H  H  H  M.  W. 
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jbmK.  ^nuf  to  nuse  the  atmospheric  air  to  a  sufficient  degree  of  heat, 
it  oould  not  be  used  without  a  water  twyre  for  introducing 
the  hot  air  into  the  blast  fiimace:  that  the  apparatus  which 
the  defendants  do  use,  and  any  other  apparatus  which 
would  be  capable  of  raising  the  atmosphere  to  a  sufficient 
degree  of  heat,  oouM  not  be  applied  to  the  blast  furnace 
without  the  use  of  a  water  twyre:  that  it  is  alleged  in  the 
said  specification, '  that  the  size  of  the  air-vessel  must  d&» 
pend  upon  the  blast,  and  on  the  heat  necessary  to  be  pro- 
duced :  that  for  an  ordinary  smith's  fire  or  forge,  an  air- 
vessel  or  receptacle  capable  of  containing  1200  cubic 
inches  wiU  be  of  proper  dimensions,  and  tor  a  cupola  of 
the  usual  size  for  cast*iron  founders,  an  air-vessel  capable 
of  containing  10,000  cubic  inches  will  be  of  a  proper  sizej 
for  fires,  forges,  and  furnaces  upon  a  greater  scale,  such  aa 
blast  furnaces  for  smelting  iron,  or  large  cast-iron  founders' 
Cupolas,  air-vessels  of  proportionably  increased  dimensions 
and  numbers  will  be  required;'  whereas,  in  order  to  pro- 
duce the  effect  required,  the  heating  apparatus  ought  to  be 
made  of  such  a  construction,  that  the  surface  exposed  to 
the  action  of  the  heat  should  be  in  proportion  to  the  quan- 
tity of  air  required  to  be  heated,  and  that  instead  of  the 
vessel  or  receptacle  being  enlarged  when  a  greater  quantity 
of  heat  is  required,  the  heating  apparatus  must  be  reduced 
in  size,  and  the  furnace  increased  in  extent,  so  as  to  ob- 
tain the  maximum  of  heating  surface  in  proportion  to  the 
quantity  of  heated  air  required:  that  it  is  therein  alleged, 
that  '  the  air-vessel  or  receptacle  may  be  conveniently 
made  of  iron;  but  as  the  effect  does  not  depend  upon  the 
nature  of  the  material,  other  metal  or  materials  may  be 
used;'  whereas  in  fact  no  other  metal  can  be  used  which 
will  effect  the  desired  object  so  well,  and  at  such  small  ex- 
pense, as  iron;  also,  that  the  sizes  and  proportions  of  the 
air-vessels  mentioned  in  the  specification  render  the  alleged 
invention  comparatively  inoperative  and  useless.  The  de^ 
fendants  further  object,  that  the  said  invention,  as  described 
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in  the  said  spedficatioii,  in  of  no  public  luie  or  benefit;  &wi.y  Mm^ 
tb«t  the  heated  air  cannot  be  introdnced  into  the  smelting 
fbniaoes  by  a  aimple  pipe,  as  mentioned  in  the  said  spedr 
fication/' 

The  plaintiffs  lepHed  to  the  fourth  plea,  that  tiie  said 
plaintiff  J.  B.  Neilson  did,  hy  the  said  instrument  in  writ* 
ing  under  his  hand  and  seal,  within  aiz  ^ign^M"  months 
after  the  date  of  the  said  letters-patent,  particularly  d^ 
scribe  and  ascertun  the  nature  of  his  said  invention,  and 
in  what  manner  the  same  was  to  be  performed:— on  whidr 
issue  was  joined. 

The  cause  was  tried  before  Parke,  B.,  at  the  Middlesex 
sittings  in  last  Easter  Term.  It  was  contended  fixr  the 
plaintiffs,  that  the  spedficatiou  was  sufficiently  accurate 
and  unambiguous,  and  that  the  words — ''the  form  or 
shape  of  the  vessel  or  receptacle  is  immaterial  to  the  effect, 
imd  may  be  adapted  to  the  local  circumstances  and  situa^ 
tion''— did  not  mean  that  the  form  or  shape  of  the  vessel 
was  immaterial  to  the  heating  of  the  air,  but  that,  prorided 
the  air  were  heated  to  a  proper  temperature,  the  form  or 
shape  of  the  vessel  in  which  it  was  heated  was  immaterial 
for  the  producing  a  beneficial  effect  on  the  fire,  forge,  or 
furnace.  Secondly,  it  was  contended  that  the  construction 
of  the  specification  was  a  matter  for  the  jury,  and  not  for 
the  Court:  and  thirdly,  that  the  defendants  were  not  at 
liberty  to  object  to  the  sufficiency  of  the  specification  in 
this  respect,  on  the  ground  that  they  had  not  stated  the 
objection  with  sufficient  precision,  in  the  notice  of  objec- 
tions deliyered  pursuant  to  the  statute.  For  the  defeiid- 
ants  it  was  insisted,  that  the  notice  was  sufficiently  precise^ 
and  that,  at  all  events,  it  was  too  late  to  object  at  the 
trial  that  it  was  ambiguous,  but  that  the  plaintiffs,  if  it 
was  not  satisfactory,  ought  to  have  obtained  a  Judge's  or^ 
der  for  the  delivery  of  a  better  notice  of  objections;  and 
further,  that,  upon  the  proper  construction  of  the  specifi- 
cation, tjbe  statement  as  to  the  form  or  shape  of  the  vessel 
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MMek.qfPUa$9  xneaat  tliat  tbe  form  or  shape  was  immaterial  to  the  effect; 
vJI^JLl^  of  heating  the  air  therein.  The  learned  Judge  was  of  opin-* 
Nbilsoh  ion  that  the  specification  must  be  construed  by  the  C!ourt^ 
Harford,  and  thought  that  its  proper  constructiou  was  as  contended 
for  by  the  defendants ;  and  he  submitted  to  the  jury  the 
following  questions : — Firsts  whether  a  person  of  common 
understanding  and  ordinary  skilly  and  knowledge  of  the 
subject  of  the  old  blowing  apparatus^  could^  from  this 
specification^  construct  an  apparatus  capable  of  producing  a 
beneficial  effect ;  secondly^  .the  like  question  as  to  a  person 
acquainted  with  the  heating  apparatus;  thirdly^  whether 
the  shape  and  form  of  the  vessel  was  material  to  the  effect 
of  heating  the  air.  The  jury  answered  all  these  questions 
in  the  aflSnuatiye.  The  learned  Judge^  at  the  request  of 
the  defendants'  counsel,  then  put  to  the  jury  these  ques« 
tions  also : — First,  whether  a  person  of  ordinary  capacity 
and  skill,  and  acquainted  with  the  blowing  apparatus^ 
would  be  able  to  correct  the  error  in  the  specification  as  to 
the  form  and  shape  of  the  vessel ;  secondly,  the  like  ques- 
tton  as  to  a  person  acquainted  with  the  heating  apparatus. 
The  jury  answered,  that  such  a  person  would  not  be  mis* 
led  by  the  mis-statement  in  the  specification. 

The  verdict  was  thereupon  entered,  under  his  Lord- 
ship's direction,  for  the  defendants  on  the  fourth  issue, 
and  for  the  plaintiffs  on  the  other  issues;  and  leave  was 
given  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them 
on  the  fourth  issue  also. 

Sir  fF.  fV.  FhUett  having  obtained  a  rule  nisi  accord- 
ingly, citing  BtntUon  v.  Btdl{a),  and  HiU  v.  'non^Mon{b), 

The  Attorney  ^General,  Sir  F.  PoUoek,  R.  V.  Bieh^ 
ards,  Monteith,  and  Hmfh  HiU,  shewed  cause  in  Trinity 
Term  (June  9).-*-The  first  objection  made  on  the  part  of 

(a)  2  H.  B1. 463.  (»)  3  Meriy.  630. 
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the  plaintiffs  is,  that  the  defendants  have  not  complied  Exck,  rf  Phaa^ 


with  the  statute  5  &  6  Will.  4,  c.  88,  s.  5,  by  deUvering  ik 
notice  of  olgections  sufficiently  specific  to  enable  them  to 
insist  on  the  objection  taken  to  the  specification.  That 
section  of  the  statute  enacts,  ''that  in  any  action  brought 
against  any  person  for  infringing  any  letters-patent,  the 
defendant,  on  pleading  thereto,  shall  give  to  the  plaintiff, 
and  in  any  scire  facias  to  repeal  such  letters^patent,  the 
plaintiff  shall  file  with  his  declaration,  a  notice  of  any  ob- 
jections on  which  he  means  to  rely  at  the  trial  of  such 
action ;  and  no  objection  shall  be  allowed  to  be  made  in 
behalf  of  such  defendant  or  plaintiff  respectively  at  such 
trial,  unless  he  prove  the  objections  stated  in  such  notice : 
provided  always,  that  it  shall  and  may  be  lawfdl  for  any 
Judge  at  chambers,  on  summons  received  by  such  defend- 
ant or  plaintiff,  or  such  plaintiff  or  defendant  respectively, 
to  shew  cause  why  he  should  not  be  allowed  to  offer  other 
objections,  whereof  notice  shall  not  have  been  given  aa 
aforesaid,  to  give  leave  to  offer  such  objections,  on  such 
terms  as  to  such  Judge  shall  seem  fit/'  This  enactment 
was  obviously  framed  with  reference  to  the  former  state  of 
pleading,  before  the  new  rules,  when,  not  guilty  being  the 
only  plea,  great  diffictdty  and  hardship  was  thereby  thrown 
on  plaintifEs  in  actions  of  this  nature.  In  Buibioia  v.  IkPKen* 
zie{a)j  the  C!ourt  of  C!ommon  Pleas  held  that,  independ* 
ently  of  the  statute,  the  C!ourt  has  a  right  to  direct  that 
the  notice  of  objections  shall  be  made  more  specific;  and 
in  FUher  v.  Dewick{b),  they  refused  to  set  aside  a  Judge's 
order  for  the  delivery  of  more  specific  particulars.  If^ 
therefore,  the  notice  in  the  present  case  was  in  too  general 
terms,  the  plaintiffs'  proper  course  would  have  been  to  ap- 
ply to  a  Judge  for  a  more  specific  statement  of  the  objec^ 
tions ;  but  where  they  omit  to  do  so,  the  only  question  at  the 
trial  is,  whether  the  defendants  have  proved  the  objections 

(a)  4  Bing.  N.  C.  127;  5  Scott,  419. 
(i)  4  Bing.  N.  C.  706;  6  Scott,  687. 
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.fiatft.  9t  PkM,  actually  stated  in  this  notice ;  and  it  is  too  late  then  to  ol>« 
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ject  that  it  is  too  general.  [Aldersan,  B. — ^The  question  at 
the  trial  is  only  whether  the  terms  of  the  notice  are  suffi- 
ciently lai^  to  include  the  objection.] 

Secondly^  the  specification  does  not  sufficiently  ascer- 
tain and  describe  the  nature  of  the  invention.  In  the 
first  placcj  the  tiile  of  the  inyention — ''  An  inyention  for 
the  improTed  application  of  air  to  produce  heat  in  fireSi 
Sec,,  where  bellows  or  other  blowing  apparatus  are  re« 
quired^' — ^is  ambiguous,  and  might  as  well  apply  to  a 
refrigerating  as  to  a  heating  apparatus.  The  patent  is 
granted  for  an  in^proved  application  of  air,  and  not  for  an 
improvement  in  the  air  applied ;  whereas  the  spedficationi 
proceeds  to  describe  an  apparatus  for  the  improvement  in 
the  air  applied,  and  not  an  improvement  in  the  mode  of 
applying  it.  The  iiile  refers  to  air  in  its  natural  state,  and 
excludes  the  notion  of  any  process  of  heating  or  otherwise 
improving  it  before  its  application:  the  tpec^eaium  is 
for  an  application  of  air  previously  improved  by  heating* 
[Lord  Almger,  C.  B. — ^It  appears  to  us  that  the  title  is  not 
inconsistent  with  the  specification.  When  you  look  at  the 
specification,  it  is  for  an  improved  application  of  air,  by 
making  it  pass  through  a  receptacle  in  which  it  is  heated 
before  its  application  to  the  fire.  It  is  hypercritidsm  to 
say  that  that  is  not  an  improved  application  of  air,  but  an 
application  of  improved  air.]  Then  with  respect  to  the 
directions  as  to  the  mode  of  carrying  the  invention  into 
efllbct.  The  only  direction  given  as  to  the  heating  vessel 
is,  that  it  is  to  be  made  sufficiently  strong  to  endure  the 
blas^  and  air-tight  or  nearly  so,  and  to  be  kept  artificially 
heated  to  a  considerable  temperature^  With  respect  to  its 
form  or  shape,  it  is  stated  that  that  ''is  immaterial  to  the 
eflPect,  and  may  be  adapted  to  the  local  circumstances  or 
situation.''  But  surely  it  was  essential  to  the  validity  of 
the  patent,  that  the  specification  should  state  what  should 
be  the  form  or  shape  of  the  vessel.   If  the  plaintiff  did  not 
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know  thiB,  be  had  not  perfected  hia  inTenti0Q.  He  had  Bauk.  ^  pump. 
no  light  to  take  ont  the  patent  for  a  general  notion  oir  ^'  ^  ^ 
principle  existing  in  his  own  mind.  The  specificatiott  Neiuok 
onght,  therefore,  to  have  stated  both  the  proper  dimensions  Haeford; 
and  form  of  the  air-vessel.  Again,  it  is  dear,  npon  the 
finding  of  the  jury,  that  the  form  and  shape  of  the  vessel  if, 
in  one  sense,  material  to  the  effect,  and  in  this  respect  the 
qpeoification  is  untrue.  It  is  for  the  C!ourt  to  put  a  con-* 
stmction  upon  the  specification,  as  npon  any  other  written 
instrument;  and  it  is  submitted  that  the  true  construction 
of  this  part  of  it  is,  that  the  form  or  shape  of  the  air-vessel 
is  immaterial  to  the  effect  to  be  produced  therein — that 
is,  to  the  production  of  the  requisite  d^ree  of  heat.  But 
the  jury  have  found  that  the  form  and  shape  of  the  vessel 
are  material  to  that  effect.  [Lord  Abifiger,  C.  B. — ^Does 
it  not  appear,  that  when  the  plaintiff  uses  the  word 
''effect,''  he  means  to  use  it  with  an  implied  condition 
that  the  proper  temperature  is  kept  up?  In  the  conclud* 
ing  clause  of  the  specification,  it  clearly  means  the  effect 
upon  the  furnace,  if  the  air  be  kept  at  a  proper  tempera^ 
ture.]  There  the  condition  is  expressed ;  here  no  condi- 
tion i»  hinted  at.  It  is  manifest  that  the  inventor  thought 
the  form  or  shape  of  the  vessel  was  immaterial  to  the  ob- 
taining of  the  requisite  degree  of  heat;  which  might  have 
been  supposed  to  be  the  case,  until  aft^  the  contrary  was 
shewn  by  experiments.  He  had  evidentiy  not  made  any 
sufficient  experiments  as  to  the  degree  of  heat  necessary 
to  be  produced,  and  was  ignorant  of  the  superiority  of  one 
form  of  vessel  over  another  in  producing  it.  He  speaks  of 
the  vessel  in  this  specification  in  terms  which  describe  a  sin« 
gle  open  space,  and  which  are  quite  inapplicable  to  a  ves- 
sel consisting  (for  instance)  of  a  combination  of  tubes  (a); 
It  is  plain  he  had  never  acquired  the  information  necesh 
sary  to  enable  him  to  present  the  invention  in  a  per- 
fect form;  but  the  specification  must  be  such  as  that  a 

(a)  The  vessel  employed  by  the  defendants  was  of  this  fonn. 
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ibdL  tf  Pkasf  competent  workman  can  follow  its  directions,  without  first' 
having  recourse  to  experiments  to  ascertain  the  best  mode 
of  carrying  it  into  effect :  Rex  y.  Wheeler  (a).  [Parker  B. — 
Is  there  any  case  in  which  a  patentee  has  been  allowed  to 
correct  an  error  in  the  specification  by  the  testimony  of  per-^ 
sons  of  ordinary  skill?  Alderstm,  B,,  referred  to  Bloxam 
y.  Elsee  (6).]  That  was  the  case  of  the  mere  use  of  a  GhJK-^ 
dsm,  in  employing  the  French  word  ''vice''  to  mean  a 
screw;  and  besides,  by  the  drawing  annexed  to  the  speci- 
fication, and  which  was  to  be  taken  as  part  of  it,  the  am«> 
bigoity  was  fiilly  explained.  But  it  may  further  be  ob- 
served, that  in  this  specification  the  word  ''air*^  never  is 
the  nominative  case  at  all.  It  says,  that  *'  the  vessel  must 
be  air-tight  or  nearly  so,''  &c. ;  "  and  at  the  commence- 
ment &c.  of  the  blast,  ii  (i.  e.  the  vessel)  must  be  kept 
artificially  heated,''  &c.  So,  when  it  states  that  "  it  is 
better  that  the  temperature  be  kept  to  a  red  heat"  that 
clearly  means  the  temperature  of  the  vessel,  not  of  the  air 
within  it.  The  grammatical  construction  of  the  clause  in 
question  therefore  is,  (if  any  condition  is  to  be  imported 
into  it),  that  the  form  or  shape  of  the  vessel  is  immate- 
rial to  the  effect,  provided  the  vessel  be  kept  to  the  pro- 
per degree  of  heat.  That  is  clearly  negatived  by  the  find- 
ing of  the  jury.  Then,  can  such  a  mis-statement  be  cor- 
rected by  their  accompanying  finding,  that  a  competent 
workman  would  not  be  misled  by  it?  Surely  not.  The 
rule  of  law  on  this  subject  is  this : — ^When  the  patentee 
has  described  his  invention  in  such  terms  that  it  is  dear 
from  the  whole  of  the  specification  taken  together  what  he 
meant  to  describe,  a  mere  technical  misuse  of  language  will 
not  vitiate  it— as  if  air  were  said  to  be  imponderable,  or 
iiulphur  were  called  a  metal.  But  when  he  deliberately 
states  something  as  a  part  of  the  process  or  materials  of 
4he  invention,  which  is  in  its  nature  material,  but  which 

(a)  2  fi.  &  Aid.  345«  {b)  i  C.  &  P.  55S. 
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on  bringiiig  it  into  use  toms  ont  to  be  untrue  or  eirone-  M»«A.  tf  Pkti$^ 


ousj  that  is  per  se  fittal  to  the  patent,  and  cannot  be  cor- 
rected by  the  experience  of  the  workman ;  for  that  is  call- 
ing in  another  party  to  perfect  the  invention :  if  that  be 
necessary,  the  patentee  is  no  longer  the  inventor. 

On  the  same  day  (June  9),  and  on  a  former  day  in  the 
present  sittings  (June  18), 

Sir  W.  W.  Fottett,  Kelly,  and  Buii,  were  heard  in  sup- 
port of  the  rule. — ^In  the  first  place,  it  was  not  competent 
to  the  defendants  to  ndse  these  objections  to  the  specifi- 
cation, their  notice  of  objections  being  of  too  vague  and 
general  a  nature  to  be  a  sufficient  compliance  with  the  re- 
quisitions of  the  statute.  The  only  clause  of  the  notice 
under  which  it  can  be  contended  that  the  particular  objec- 
tions now  taken  can  be  included,  is  the  general  one, ''  that 
the  specification  is  calculated  to  deceive  *"  but  the  notice 
ought  to  be  sufficiently  precise  and  positive  in  its  terms, 
distinctly  to  apprise  the  plaintiff  of  the  nature  of  the  spe- 
cific objections.  It  has  been  held  that  it  is  not  enough 
that  the  notice  be  a  mere  echo  of  the  plea,  but  that  it 
must  give  more  specific  information  than  is  given  by  a  plea 
merely  denying  the  novelty  or  usefulness  of  the  inventi<m : 
Usher  V.  Bewick  (a).  The  statute  was  passed  after  the  al- 
terations in  pleading  made  by  the  rules  of  H.  T.  4  WilL  4, 
and  it  must  be  assumed  that  the  legislature  were  fuUy  cog- 
nizant of  the  effect  of  those  alterations,  and  did  not  think 
that  a  special  plea  would  of  itself  furnish  sufficient  notice 
of  the  objections  intended  to  be  relied  upon.  If  so  indefi- 
nite a  notice  as  this  were  held  sufficient,  the  provisions  of 
the  statute  would  be  rendered  altogether  nugatory.  And 
the  plaintiffs  were  at  liberty  to  object  to  its  insufficiency 
at  the  trial,  and  were  not  bound  to  aid  the  defendant  by 
applying  to  have  it  made  more  specific.  In  all  cases  where 

(a)  4  Biog.  N.  C.  706 ;  6  Scott,  587. 
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Sm*.  tf  Pkat;  notice  is  required  to  be  given  by  act  of  Parliament^  ther 
objection  to  the  insufficiency  of  the  notice  is  properly 
taken  at  the  trial :  as  in  the  case  of  a  notice  to  dispute 
bankruptcy^  and  of  notice  of  action  to  magistrates :  TVim- 
ley  v.  Umrin  (a),  Moon  y.  Raphael  (b). 

Secondly^  the  plaintiffs  are  entitled,  upon  the  finding 
of  the  jury  on  the  issue  as  to  the  sufficiency  of  the  specifi- 
cation, to  have  the  verdict  upon  that  issue  entered  for  them. 
It  has  been  suggested  that  this  is  a  patent  merely  for 
2k  principle;  but  that  is  not  so ;  it  is  a  patent  for  the  mode 
of  carrying  a  principle  into  effect.  The  mode  of  heating 
air  and  increasing  combustion  was  known  before;  this 
patent  is  taken  out  for  the  novel  application  of  air  so 
heated  to  certain  useful  purposes — for  passing  the  air  in 
a  heated  state,  instead  of  a  cold  state  as  formerly,  into 
furnaces;  and  the  mode  of  operation  is  by  interposing 
a  closed  vessel,  exposed  to  heat,  between  the  blowing 
apparatus  and  the  furnace*  That  is  a  sufficiently  prac- 
tical discovery  to  be  the  subject  of  a  patent,  according 
to  all  the  authorities:  Minier  v.  Wells  (c),  Homblower  v. 
BoMon  {d),  Webster  on  Patents,  p.  136.  Then  the  only 
remaining  question  is,  whether  there  is  anything  in  the 
specification  to  render  the  patent  taken  out  for  this  disco- 
very void.  Now,  the  jurtf  have  expressly  found  that  no 
person  acquainted  with  the  subject  could  be  misled  by  the 
supposed  error  in  the  specification  as  to  the  form  and 
shape  of  the  air-vessel :  yet  it  is  said  that  the  Court,  on  a 
discussion  upon  the  meaning  of  the  specification^  ought 
to  take  that  question  upon  themselves,  and  direct  a  new 
trial.  But  it  is  submitted  that  the  intelligibility  of  the 
specification  was  altogether  a  question  for  the  jury.  The 
question  upon  this  issue  is,  whether  the  specification  has 
sufficiently  described  and  ascertained  the  invention  for 
which  the  patent  is  taken  out.     Surely  that  is  a  question 

(a)  6  B.  &  C.  537.  (c)  I  C,  M.  &  R.  505. 

(b)  7  C.  &  P.  115.  (d)  8  T.  R.  98. 
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fear  the  detennination  of  the  jury.  In  many  cases  the  con-  BtOL  afPUm 
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struction  of  written  instmments  is  for  the  Courts  bat  not 
in  snch  a  case  as  tins.  In  Hitt  v.  7%ompMm(a)j  Lord  Nbilmhi 
Ehbm  says:  "The  utility  of  the  discovery^  the  nUdRgi^  HARroaik 
hilUy  of  the  deacr^iMaH,  kc.,  are  all  of  them  matter  of  &ct 
proper  for  a  jury/'  The  question  in  effect  is,  whether 
persons  of  competent  skill  and  knowledge  can  work  under 
the  specification  as  firamed.  In  BwUon  y.  BtM  (b).  Eyre, 
C.  J.J  and  Rooke,  J.,  pat  their  judgment  in  favour  of  the 
plaintiff  expressly  upon  the  ground  that  the  jury  had  found 
thai  a  workman  of  competent  skill  could  execute  the  im- 
provement by  means  of  the  specification ;  and  on  the  same 
ground  the  opinion  of  the  Judges  in  the  House  of  Lords 
was  given  in  favour  of  the  patent.  [Lcnrd  Abinffer,  C.  B.-^ 
It  appears  to  me  to  be  too  late  at  the  present  day  to  oon«» 
tend  that  it  is  not  for  the  Court  to  construe  the  specifica- 
tiouj  like  any  other  written  instrument.  Parke,  B. — It 
was  expressly  held  in  TVrtier  v.  Winier  {c),  that  a  patent  is 
void  if  the  specification  is  ambiguous^  or  gives  directions 
which  tend  to  nuslead.  Alderean,  B. — ^In  Harmar  v. 
Playne{d^,  the  Lord  Chancellor  sent  the  question,  whe» 
ther  the  spedfieation  gave  sufficient  information^  to  a  Court 
of  law  for  its  decision ;  and  one  of  the  rules  laid  down  in 
lle»  V.  Arhvright  (e)  is,  that  "if  the  specification  be  in  any 
part  of  it  materially  fiilse  or  defective/'  the  patent  is  void.] 

At  all  events,  if  the  construction  be  for  the  Court,  the 
finding  of  the  jury  is  most  material  to  be  taken  into  con- 
sideration by  the  Court.  They  have  in  effect  negatived 
the  only  objection  on  which  the  defendants  could  rely 
at  the  trial,  and  found  that  the  specification  was  not 
calculated  to  deceive.  Now,  all  that  the  law  requires  is 
that  a  specification  should  contain  sufficient  information 
to  enable  a  workman  of  competent  skill  to  carry  the  pa« 

(a)  3  MeriT.  630.  (d)  11  East,  101. 

(5)  2  H.  BI.  497.  (e)  Bull.  N.  P.  77. 

^    (e)lT.  R.  602.  > 


820  CA8B8   IN   THB   SXCHSQUBB> 

EMck.  tl  PfMT,  tent  into  effect;  BauUon  v.  Butt;  if  it  be  so,  and  if  that  te 
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found  by  the  jury,  the  specification  is  sufficient  in  law, 
notwithstanding  any  particular  error  or  niis*statement.  I£ 
the  patentee  sufficiently  describes  the  mode  of  operation, 
but  makes  a  mistake  in  a  matter  known  to  every  body 
acquainted  with  the  subject,  and  not  of  the  essence  of 
the  inyention,  such  a  mistake  does  not  invalidate  the  pa- 
tent [Parke,  B. — ^My  doubt  arose  from  this,  that  no 
case  had  gone  so  far  as  to  allow  a  manifest  error  to  be 
corrected  by  parol  evidence  of  what  an  ordinary  work- 
man of  competent  skill  would  be  able  to  do.]  There 
is  no  case  in  which  the  patent  has  on  the  ground  of  such 
an  error  been  held  invalid,  after  the  finding  of  the  jury 
that  it  could  not  mislead.  The  only  question  is,  whether 
on  the  whole  the  inventor  has  given  sufficient  information 
to  the  public  by  which  the  invention  can,  on  the  ezpira* 
tion  of  the  term  for  which  the  patent  is  granted,  be 
brought  into  public  use  without  experiments  or  expense. 
It  has  been  said  that  the  description  here  is  applicable  only 
to  a  vessel  consisting  of  one  open  space;  but  that  is  not  so. 
A  more  correct  word  than  recg>tack  could  not  have  been 
used,  to  describe  a  vessel  which  is  to  receive  and  heat  the 
air;  and  it  is  equally  applicable  to  a  vessel  consisting  of 
an  open  reservoir,  of  a  single  pqpe,  or  of  a  series  of  tubes : 
whatever  be  the  fixrm,  it  must  still  communicate  with  the 
furnace  by  a  pipe,  tube,  or  aperture,  and  the  description  in 
the  specification  is  equaUy  appropriate.  Any  person  who 
understands  the  heating  of  air  would  know  how  to  enlarge 
the  vessel  in  the  proper  way,  upon  the  ordinary  principle 
used  for  heating  air.  [AUkrmm,  B. — ^Then,  where  is  the 
difference  between  claiming  a  principle  which  is  to  be  car« 
ried  into  effect  in  any  way  you  will,  and  claiming  a  mere 
principle?  The  patentee  must  daim  some  specific  modus 
operandi]  So  he  does  here, — namely,  to  heat  the  air  in 
its  passage  fifom  the  blowing  i^paratus  to  the  furnace,  in  a 
closed  vessel  placed  there :  and  conceding  the  statement  as 
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verdict  of  the  jnry  has  cured  the  defect. 

But  further,  the  true  meaning  of  the  passage  is,  not 
that  the  form  or  shape  of  the  vessel  is  immaterial  to  the 
heaiimg  of  the  abr,  but  that  it  is  immaterial  to  the  tdtinuUe 
beneficial  effect  upon  the  finmace — ^to  the  object  for  which 
the  patent  is  taken  out.  It  is  always  to  be  remembered, 
that  the  patentee  was  not  taking  out  a  patent  for  a  mode 
of  heating  air;  he  assumes  that  every  workman  of  ordi- 
nary skill  is  acquainted  with  that  process.  He  therefore 
does  not  intend  to  give  any  directions  on  that  head.  He 
does  not  mean  to  say  that  the  size  and  shape  of  the  vessel 
are  immaterial  to  the  effect  to  be  produced  upon  the  air 
therein ;  but  that  the  party  may  use  any  ordinary  form  of 
vessel  he  pleases  in  which  to  heat  the  air,  and  provided  it 
be  kept  at  a  proper  temperature,  and  communicate  with 
the  furnace  by  a  pipe,  tube,  or  aperture,  it  will  be  the 
same  as  regards  the  effect  on  the  Jumace.  Such  is  clearly 
the  meaning  of  the  word  (rffect  in  the  last  clause  of  the 
specification,  and  there  can  be  no  reason  for  supposing 
that  it  was  intended  to  be  used  in  a  different  sense  here; 
in  this  sense  the  statement  is  pesfectly  true.  If  the  air 
be  heated  to  a  proper  temperature,  which  the  party  knows 
how  to  do  by  the  modes  already  in  use,  it  is  immaterial  to 
the  effect  on  the  furnace  what  is  the  form  or  shape  of  the 
vessel.  Throughout  the  specification,  the  word  effect  (which 
occurs  four  times)  ia  used  in  this  same  sense.  The  passage 
has  the  same  meaning  as  if  it  had  contamed  the  words, 
''  provided  the  vessel  be  constructed  on  the  ordinaiy  princi- 
ples on  which  air  is  heated.''  The  plaintiffs  contend,  there- 
fore,  either  that  there  is  no  error  in  the  specification  at  all; 
or,  if  there  is,  that  the  finding  of  the  jury  has  remedied  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
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fMk.  ^  PiMM,  Pabke,  B.— In  the  case  of  Neibon  y.  Harford,  at  the' 
^  ^  '  -  request  of  my  Lord  Abk^er,  I  proceed  to  deliver  his 
N»uov  Lordahip's  judgment,  and  that  of  the  rest  of  the  Court,  on 
liABvoaa.    this  question. 

We  have,  after  much  consideration,  and  not  without 
some  doubt  and  hesitation,  arrived  at  the  conclusion  that 
the  present  rule  obtained  by  Sir  JVilUam  FoUeti,  for  enter- 
mg  the  yerdict  for  the  plaintiff  on  the  4th  issue,  should  be 
made  absolute. 

Seyeral  points  were  made  at  the  time  of  the  argument, 
to  which  we  propose  yery  shortly  to  advert.  In  the  first 
place,  it  was  contended  that  the  objection  to  the  specifica- 
tion, on  which  I  proceeded  at  the  trial,  was  not  sn£Bciently 
nused  by  the  notice  given  under  the  provisions  of  Lord 
Brauffham^s  act;  but  we  all  think  it  was.  We  concur  with 
the  opinion  of  the  Court  of  Common  Pleas,  in  the  cases 
cited  by  Kr  ^tfliamjPo/fe//,that  the  act  must  be  construed 
to  mean  that  a  mere  copy  of  the  pleas  will  not  be  a  sufficient 
comj^iance  with  its  provisions.  It  was  passed  after  the 
new  rules  had  required  the  several  defences  to  be  pleaded, 
and  must  therefore  be  considered  as  having  intended  to  give 
to  the  plaintiff  some  additional  advantage  beyond  the  in- 
formation which  the  record  would  give  him.  The  statute  did 
not  mean  to  say,  nor  do  we  think  that  the  Common  Pleas 
meant  to  decide,  that  it  would  not  be  sufficient  in  some 
cases  to  give  notice  in  the  terms  of  the  plea  itself.  The 
objection  may  be  so  completely  and  so  folly  expanded  on 
the  record,  that  a  mere  transcript  of  the  plea  itself  may 
be  sufficient;  in  other  cases  the  plea  may  be  so  general  in 
its  language,  as  to  be  insufficient  as  a  notice,  if  transcribed 
from  the  plea  merely.  Each  case  must  depend  on  its  pe- 
culiar drcumstances.  But  at  Nisi  Prius,  we  think  the  only 
question  for  the  Judge  is,  whether  the  language  of  the 
notice  fairly  includes  the  objection  taken.  If  the  notice 
be  too  general,  a  previous  application  must  be  made  to 
the  Court  or  a  Judge  at  Chambers  for  redress.    Here  tiie 
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langaage  of  tbe  notice  was  yery  general,  and  we  think  BmOl  ^  Him^ 
induded  the  objection  relied  on. 

Then  we  come  to  the  question  itself,  which  depends  on 
the  proper  construction  to  be  put  on  the  specification.  It 
was  contended  that  of  this  construction  the  jury  were  to 
judge.  We  are  dearly  of  a  different  opinion.  The  con- 
struction  of  all  written  instruments  belongs  to  the  Court 
alone,  whose  duty  it  is  to  construe  all  such  instruments,  as 
soon  as  the  true  meaning  of  the  words  in  which  they  are 
couched,  and  the  surrounding  circumstances,  if  any,  have 
been  ascertained  as  facts  by  the  jury :  and  it  is  the  duty 
of  the  jury  to  take  the  construction  from  the  Court,  either 
absolutely,  if  there  be  no  words  to  be  construed  as  words 
of  art,  or  phrases  used  in  commerce,  and  no  surrounding 
drcumstances  to  be  ascertained;  or  conditionally,  when 
those  words  or  circumstances  are  necessarily  referred  to 
them.  Unless  this  were  so,  there  would  be  no  certainty  in 
the  law;  for  a  misconstruction  by  the  Court  is  the  prq[»er 
subject,  by  means  of  a  bill  of  exceptions,  of  redress  in  a 
Court  of  Error;  but  a  misconstruction  by  the  jury  cannot 
be  set  right  at  all  effectually.  Then,  taking  the  construc- 
tion of  this  spedfication  on  ourselves,  as  we  are  bound  to 
do,  it  becomes  necessary  to  examine  what  the  nature  of 
the  invention  is  which  the  plaintiff  has  disdosed  by  this 
instrument.  It  is  very  difficult  to  distinguish  it  from  the 
q^ecification  of  a  patent  for  a  prindple,  and  this  at  first 
created  in  the  minds  of  some  of  the  Court  much  difficulty; 
but,  after  full  consideration,  we  think  that  the  plaintiff  does 
not  merely  claim  a  prindple,  but  a  machine  embodying  a 
prindple,  and  a  very  valuable  one.  We  think  the  case 
must  be  considered  as  if,  the  prindple  being  well  known, 
the  plaintiff  had  first  invented  a  mode  of  applying  it  by  a 
mechanical  apparatus  to  furnaces;  and  his  invention  then 
consists  in  this — the  interposing  a  receptade  for  heated  air 
between  the  blowing  apparatus  and  the  furnace.  In  this 
rieceptade  he  directs  thci  air  to  be  heated,  by  the  appUca* 
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9nk.  tf  put^  tion  of  heat  externally  to  the  receptacle,  and  thus  he  ac* 
complishes  the  object  of  applying  the  blast,  which  before 
was  of  cold  air,  in  a  heated  state  to  the  fnmaoe. 

Now  in  this  specification,  after  stating  that  air  heated 
up  to  a  red  heat  may  be  used,  but  that  it  is  not  necessary 
to  go  so  far  to  produce  a  beneficial  effect,  he  proceeds  to 
state  that  the  size  of  the  receptacle  will  depend  on  the 
blast  necessary  for  the  furnace,  and  gives  directions  as  to 
that;  and  then  he  adds,  the  shape  of  the  receptacle  ''  is 
immaterial  to  the  effect^  and  may  be  adapted  to  local  dr- 
eumstances/'  It  is  this  part  of  the  specification  which  has 
raised  the  difficulty.  At  the  trial,  I  construed  this  passage 
as  meaning  that  the  shape  was  immaterial  to  the  degree 
of  effect  w  heating  the  bhut;  and  if  this  were  so,  the  jury 
having,  by  their  finding,  negatived  the  truth  and  accuracy 
of  this  statement,  the  specification  would  be  bad,  as  con- 
taining a  false  statement  in  a  material  circumstance,  of  a 
nature  that,  if  literally  acted  upon  by  a  competent  work- 
man, it  would  mislead  him,  and  cause  the  experiment  to 
fiuL  Nor  do  we  think  that  the  point  contended  for  by  Sir 
W.  FoUeitj  that  if  a  man  acquainted  with  the  process  of 
heating  air  were  employed,  the  mis-statement  could  not 
mislead  him,  would  at  all  relieve  the  plaintiff  from  the  dif- 
ficulty ;  for  this  would  be  to  support  the  specification  by  a 
fresh  invention  and  correction  by  a  scientific  person;  and 
no  authority  can  be  found  that,  in  such  a  case,  a  specifica- 
tion would  be  good.  To  be  valid,  we  think  it  should  be 
such  as,  if  fiairly  followed  out  by  a  competent  workman, 
without  invention  or  addition,  would  produce  the  machine 
lor  which  a  patent  is  taken  out,  and  that  such  machine,  so 
constructed,  must  be  one  beneficial  to  the  public. 

K,  therefore,  we  had  thought,  on  consideration,  that  the 
construction  which  I  put  on  this  clause  of  the  specification 
was  the  true  one,  we  should  have  concluded  that  the  pa- 
tent was  had;  and  we  should  have  thought  that  the  verdict 
should  remain  as  found  by  the  jury  on  the  4th  issue.  But, 
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my  Lord  and  my  Brothers,  after  considerable  hesitation,  S^eek,  ^Pi€u$, 

are  of  opinion  that  a  construction  may  reasonably  be  put 

upon  this  clause  which  will  support  the  patent;  and  though 

I  myself  still  entertain  great  doubt  whether  such  is  the 

true  construction,  I  am  not  prepared  to  say  that  it  is  not, 

and  I  am  very  glad  that,  in  so  meritorious  an  invention  as 

this  is  admitted  to  be,  in  this  view  of  the  case,  the  plaintiff 

will  not  be  deprived  of  his  reward. 

The  word  ''  effect''  occurs  four  times  in  this  specifica- 
tion; and  it  is  a  just  rule  of  construction,  to  judge  of  the 
meaning  of  a  particular  phrase  by  taking  the  whole  instru- 
ment together.  In  the  first  sentence,  the  patentee,  speaking 
of  the  temperature  being  so  high  as  that  of  a  red  heat,  adds, 
''  that  so  high  a  temperature  is  not  absolutely  necessary  to 
produce  a  beneficial  effect ;"  then  he  adds,  that  the  recep- 
tacle may  be  made  of  iron,  ''but  as  the  effect  does  not  de- 
pend upon  the  nature  of  the  material,  other  metals  or 
convenient  materials  may  be  used.''  Here  he  cannot  mean 
that  all  metals,  or  convenient  materials,  will  equally  be 
heated  by  the  application  of  external  fire,  for  some  heat 
more  easily,  and  others  more  slowly;  but  he  means  that  the 
quantity  of  the  heated  air,  whether  heated  in  an  air-vessel 
or  any  other  (if  heated  at  a  proper  temperature),  will  not 
materially  alter  the  beneficial  effect  on  the  furnace  to 
which  it  is  applied.  ''Effect"  here,  then,  is  equivalent  to 
a  beneficial  effect;  and  the  sense  of  the  passage  is  this, — 
"  but  as  the  effect,  to  be  a  beneficial  effect,  does  not  depend 
on  the  nature  of  the  material,"  and  so  forth.  The  same 
is,  we  think,  obviously  the  meaning  of  the  word  "  effect," 
in  the  concluding  sentence  of  the  specification — "  the 
maimer  of  applying  the  heat  to  the  air-vessel  is,  how- 
ever, immaterial  to  the  effect,  if  it  be  kept  at  a  proper  tem- 
perature;" in  other  words,  the  effect  will  be  a  beneficial 
effect  on  the  furnace,  whatever  be  the  manner  in  which 
you  apply  heat  to  the  air-vessel,  provided  only  that  you  so 
apply  it  as  to  raise  its  temperature  sufficiently.    Then  if 

VOL.  VIII,  III  M.  w. 
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Sapck.  «/  PiMf ,  so.  it  is  not  unreasonable,  we  think,  to  constrae  the  word 
>  ^  ^  "  effect/'  in  the  sentence  on  which  this  question  tums^  in 
Nbilsok  a  similar  waj,  and  to  hold  it  to  mean  an  assertion  by  the 
Harford,  patentee,  that  though  the  size  of  the  vessel  must  be  regu- 
lated as  directed,  yet  the  shape  of  the  air-yessel  is  imma- 
terial to  the  effect;  that  is  to  say,  any  shape  will  produce 
a  beneficial  effect,  and  may  be  adapted  to  local  circum- 
stances. Now  if  this  be  so,  still  it  casts  upon  him  the  ne- 
cessity of  proving,  to  the  satisfaction  of  the  jury,  that  any 
shape  in  which  the  air-vessel  could  reasonably  be  expected 
to  be  made  by  a  competent  workman,  would  produce  a 
beneficial  effect,  and  be  a  valuable  discovery.  On  the  pre- 
sent occasion  we  are  bound,  as  to  this  point,  by  the  finding 
of  the  jury,  who  have  arrived  at  this  conclusion  of  hct; 
and  if  they  are  right,  we  think  the  verdict  was  not  cor- 
rectly entered  for  the  defendants  on  this  4th  issue,  but 
that  it  should  have  been  entered  for  the  plaintiffs.  The 
rule,  therefore,  must  be  absolute. 

There  is  another  point  which  I  need  only  notice  shortly, 
which  was  made  by  the  Attorney-General,  as  to  the  title 
of  the  patent.  He  contended  that  the  title  of  the  patent 
was  itself  defective,  and  did  not  agree  with  the  invention, 
and  he  insisted  also  that  it  was  competent  to  raise  that  ob* 
jection  upon  the  issue  raised  upon  the  4th  plea,  and  pro- 
bably it  was.  But  we  have  already  intimated,  in  the  course 
of  the  argument,  that  we  thought  that  objection  was  not 
well  founded.  The  title  of  the  patent  is  for  the  improved 
application  of  air.  Though  that  is  ambiguous,  it  is  suffi- 
ciently explained  by  the  specification,  and  is  not  at  variance 
with  it,  as  was  the  case  in  Bex  v.  Wheeler. 

Rule  absolute. 
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Salmon  and  Anotlier^  Assignees^  t;.  Matthews.  jy^  26. 

A.SSUMPSIT  by  the  assignees  of  a  banknipt  for  the  use  The  owner  of  a 
and  occupation  of  a  house  and  the  use  of  the  furniture. —  mo^^^i^rif in 
Plea,  non  assumpsit.  ^~;  •»*  «>»»»- 

^  nuinginpoiaet- 

At  the  trial  before  Lord  Abinffer,  C.  B.,  at  the  last  sionietitua 
Spring  Assizes  for  the  county  of  Warwick,  it  appeared  houMto'^e  ^ 
that  the  owner  of  the  house,  in  respect  of  which  this  ac  Jl^^^^  y^J" 
tion  was  brought,  having  mortgaged  it  in  fee,  and  conti-  came  bankrupt, 
nuing  in  possession,  had  let  it  as  a  ready  furnished  house  theaatent  of  his 
to  the  defendant.    He  afterwards  became  bankrupt,  and  ^h^^rei^dy 
then,  with  the  assent  of  his  assignees,  let  the  house  ready  ^fen^/b**** 
furnished,  by  the  week,  to  the  defendant,  who,  after  three  the  week,  who^ 
weeks'  occupation,  received  notice  from  the  mortgagee  to  weeks'  occupa- 
pay  the  rent  to  him,  which  he  accordingly  did.    The  as-  n^"|J^m^aie 
signees  thereupon  brought  the  present  action  for  the  use  ^^^^f^^,*** 
and  occupation  of  the  house  and  furniture.    On  the  part  him:— Held, 
of  the  plaintiffs  it  was  contended,  that  they  were  entitled  brought  by'the 
to  the  rent  of  both  the  house  and  furniture;  on  behalf  •^gn*- «";"•« 

''  and  occupation 

of  the  defendant  it  was  insisted,  that  the  rent  could  not  of  the  house  and 

_  ••I'iii  t     t  •   1  furniture,  that 

be  apportioned,  and  that  the  mortgagee  had  a  right  to  they  were  enti. 
the  whole  of  it,  and  therefore  that  the  plaintiflb  were  foM^u^of' 
not  entitled  to  recover.    The  jury,  under  the  learned  the  furniture  i 

•^      •''  that  the  rent  of 

Judge's  direction,  returned  a  verdict  for  the  plaintiffs  for  the  house  and 
the  amount  claimed  by  them  in  respect  of  the  furniture,  be  apportiraed, 
leave  being  reserved  to  them  to  move  to  increase  the  da-  uUnThe  e^u-y 
mages  by  the  amount  of  the  rent  of  the  house,  and  to  the  <'^^^^  mortga- 

gee  claiming 

defendant  to  enter  a  verdict  for  him,  if  the  Court  should  the  house,  and 
be  of  opinion  that  the  assignees  were  not  entitled  to  re-  teresUn  thlT' 
cover  either  in  respect  of  the  house  or  the  furniture.  J^e^ent*"'*'^ 
Bules  were  accordingly  obtained  by  M.  D.  Hill  for  the  «"«J>t  be  infer- 
plaintiffs,  and  Adams,  Seijt.,  for  the  defendant,  and  both  to  take  the  ^ 
rules  were  argued  in  last  Trinity  Term.  M^hUrl^' 

from  the  mort- 
gagee, and  to 
pay  a  reasonable  amount  as  a  compensation  for  the  use  of  the  Airniture  to  the  assignees. 

1 1  i2 


CASES   IN   THS    SXCHEQUEE^ 

E^dL  rf  PiMt,  Hiil  and  W.  T.  8.  Daniell,  for  the  plaintiffs.  The  ques- 
tion is^  whether  the  tenant  was  justified  in  paying  to  the 
mortgagee  the  whole  or  any  part  of  the  rent  of  this  house 
and  furniture.  It  is  submitted  that  he  was  not.  The 
tenant  cannot  object  to  the  title  of  the  person  xmder  whom 
he  was  let  into  the  possession  of  the  premises.  There  is, 
however,  an  exception  to  that  rule  in  the  case  of  mortgagor 
and  mortgagee,  andin those  cases  the  Courts  have  adopted 
the  fiction  of  a  supposed  eyiction  by  the  mortgagee,  and 
of  the  tenant  being  let  in  again  under  him;  but,  in  order 
to  have  that  effect,  there  must  be  not  only  notice  to  the 
tenant  by  the  mortgagee,  but  a  compliance  with  it  by  him^ 
and  payment  of  rent  to  the  mortgagee.  At  all  events,  the 
assignees  are  entitled  to  retain  their  Terdict,  for  they  have 
a  right  to  the  rent  arising  out  of  the  furniture,  which 
became  their  property  by  the  bankruptcy.  When  the  te- 
nant paid  the  whole  rent  to  the  mortgagee,  the  mortgagor 
might  justly  complain  he  had  done  wrong.  If  an  eject- 
ment were  brought  by  the  mortgagee,  and  he  recovered^ 
the  tenant  could  only  be  compelled  to  pay  the  rent  of  the 
house,  as  the  mortgagee  could  not  have  recovered  the  far- 
niture,  which  belonged  to  the  assignees  of  the  mortgagor. 
It  would  be  strange  indeed,  if  the  mortgagee,  by  eject- 
ing the  tenant,  could  become  entitled  to  the  f omiture  of 
the  assignees.  [Aider$on,  B. — What  right  has  the  defend- 
ant to  use  the  furniture  without  paying  for  it?]  Undoubt- 
edly he  has  none.  In  Co.  lit.  148.  b.  it  is  said : — '^  Con- 
cerning the  apportionment  of  rents,  there  is  a  difference 
between  a  grant  of  a  rent,  and  a  reservation  of  a  rent;  for 
if  a  man  be  seised  of  two  acres  of  land,  of  one  in  fee-sim- 
ple, and  of  another  in  tail,  and  by  lus  deed  grant  a  rent 
out  of  both  in  fee,  in  tail,  for  life,  &c.,  and  dieth,  the 
land  intailed  is  dischai^ed,  and  the  land  in  fee-simple 
remains  chained  with  the  whole  rent;  for  against  his 
own  grant,  he  shall  not  take  advantage  of  the  weak- 
ness of  his  own  estate  in  part.    But  if  he  make  a  gift  in 
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tail,  a  lease  for  life  or  for  years,  of  both  acres,  reserving  a  Sxek,  ^Pka»^ 
rent,  the  donor  or  lessor  dieth,  the  issue  in  tail  avoideth 
the  gift  or  lease,  the  rent  shall  be  apportioned;  for  seeing 
the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is 
reason  that  when  part  is  evicted  by  an  elder  title,  that  the 
donee  or  lessee  should  not  be  charged  with  the  whole  rent, 
but  that  it  should  be  apportioned  rateably  according  to  the 
value  of  the  land/'  In  this  case  the  notice  given  by 
the  mortgagee  to  the  defendant  operated  as  an  eviction 
by  title  paramount.  Smith  v.  Rale%gh{a)^  and  Stokes  v. 
Cocper{b),  are  authorities  iUustrating  the  same  doctrine. 
In  Neale  v.  M^Kenzie  (c),  a  lessee  of  100  acres  of  land  for 
one  year  accepted  the  lease  and  entered  upon  the  land, 
when  he  found  eight  acres  in  the  possession  of  a  person 
entitled  under  a  prior  lease  firom  the  lessor,  and  that  per- 
son kept  possession  of  the  eight  acres  until  half  a-year's 
rent  became  due,  and  excluded  the  lessee  from  the  enjoy- 
ment during  that  period,  the  lessee  continuing  in  posses- 
sion of  the  remainder;  and  it  was  held  that  the  rent  was 
apportionable,  and  that  the  landlord  was  entitled  to  dis- 
train for  such  apportioned  rent.  It  is  true  that  deci- 
sion was  reversed  in  the  Exchequer  Chamber  ((/),  but  that 
was  on  the  ground  that  the  latter  demise  was  whoUy  void 
as  to  the  eight  acres;  but  if  it  had  been  analogous  to  an 
eviction  by  title  paramount,  it  was  admitted  that  the  rent 
would  be  apportionable.     In  Tomlinson  v.  Day  {e),  where 

A.  took  a  farm  under  an  agreement  from  B.  that  A. 
should  have  the  exclusive  right  of  sporting  over  the  manor 
in  which  it  was  situate,  and  should  also  occupy  certain 
glebe  land  within  the  parish ;  and  A.  entered  into  posses- 
sion, but  did  not  sign  the  agreement,  and  it  appeared  that 

B.  had  no  power  of  conferring  the  right  of  sporting,  nor 


(a)  3  Camp.  613.  (rf)  1  M.  &  W.  747. 

(b)  Id.  514,  note.  («)  5  Moore,  558;  2  Bro.  &  B. 

(c)  2  C,  M.  &  R.  84.  680. 
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Bxeh,  of  Pleas,  could  he  procure  the  glebe  land ;  it  was  held^  in  an  action 
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for  the  use  and  occupation  of  the  farm^  that  evidence  was 
Salmon       inadmissible  to  shew  the  annual  value  of  the  land  without 
Matthews,     such  rights  which  might  be  ascertained  by  the  jury,  inde- 
pendently of  the  amount  of  the  rent  reserved  by  the 
agreement. 

Adams,  Serjt.,  and  MeUor,  contra. — ^The  mortgagee  is 
entitled  to  the  entire  rent.  The  whole  of  the  rent  issues 
out  of  the  house,  which  is  the  subject  of  demise,  and  not 
out  of  the  furniture,  which  is  a  mere  adjunct  to  it.  In 
Newman  v.  Anderton  (a).  Sir  James  Mansfield,  C.  J.,  says, 
^'  It  must  occur  constantly  that  the  value  of  demised  pre- 
mises is  increased  by  the  goods  upon  the  premises,  and 
yet  the  rent  reserved  still  continues  to  issue  out  of  the 
house  or  land,  and  not  out  of  the  goods,  for  rent  cannot 
issue  out  of  goods.''  [Lord  Abmger,  C.  B. — It  is  true  that 
rent  cannot  issue  out  of  goods,  but  the  owner  of  them 
may  let  them  out  to  a  person  at  an  agreed  sum.]  If  in 
circumstances  like  the  present,  rent  is  to  be  apportioned, 
the  greatest  inconveniences  will  arise.  Two  contracts 
would  be  created,  one  with  the  mortgagee  as  to  the 
house,  and  the  other  with  the  mortgagor  as  to  the  furni- 
ture; but  for  that  there  is  no  authority.  The  furniture 
becomes  of  less  value  by  time  and  use;  and  it  must  go  to  a 
jury  to  find  the  value  of  the  furniture,  and  to  apportion  it. 
The  tenant  can  in  no  case  be  safe  in  paying  the  rent  of  the 
ftrmiture  to  the  mortgagor,  because  he  cannot  know  what 
it  is;  he  is  therefore  liable  for  the  whole  rent  to  the  mort- 
gagee, there  being  no  separate  contract  with  the  mortgagor 
as  to  the  furniture.  No  doubt,  as  long  as  the  property 
remains  unmortgaged,  the  landlord  might  distrain  for  the 
whole.  If  there  is  to  be  an  apportionment,  it  must  vary 
according  to  the  time  when  the  notice  is  given,  and  the  value 

(a)  2  N.  R.  224. 
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of  the  famitore.     [Lord  Abingerf  C.  B. — Suppose  an  up-  B»^  pf  PUas, 
hokterer^  who  is  directed  to  let  a  house^  were  to  put  fumi-  '  ^ 

tnre  into  it^  and  let  the  whole  together?]  In  that  case  the  Salkoh 
lessor  would  be  entitled  to  the  rent  of  the  whde.  The  rent  m attbiwi. 
of  the  house  and  furniture  belongs  to  the  mortgagee,  for  it 
cannot  be  apportioned.  In  Sogers  ▼.  Humphreys  (a),  the 
respective  rights  of  mortgagor  and  mortgagee  are  well  ex- 
plained by  Lord  Denman^  C.  J.,  in  deliyering  the  judgment 
of  the  Court.  In  Johnson  y.  Jones  {b)j  where  to  an  avowry  for 
rent  the  defendant  pleaded  payment  of  it  to  a  mortgagee,  to 
whom  the  premises  had  been  mortgaged  in  fee  before  the 
demise  to  the  plaintiff,  who  had  demanded  payment  firom 
the  plaintiff,  and  threatened  to  put  the  law  in  force ;  it  was 
held  that  such  a  plea  was  in  substance  a  plea  of  payment, 
and  not  of  eviction.  This  is  an  entire  rent  issuing  out 
of  the  land,  and  there  can  be  no  severance  in  respect 
of  the  furniture.  In  Farewell  v.  Dickenson  (c),  where,  in 
debt  for  rent,  the  declaration  stated  a  demise  of  a  mes- 
suage, land,  and  premises,  with  the  appurtenances,  and 
the  proof  was  of  a  demise  of  the  messuage  and  land, 
with  the  furniture,  utensils,  and  implements;  it  was  held, 
that  as  the  rent  issued  out  of  the  real  property,  and  not 
out  of  the  furniture,  it  was  suf&cient  to  allege  and  prove 
a  demise  of  the  real  property,  and  there  was  no  variance. 
In  Dyer,  212,  pL  37,  the  lessor  demised  a  house,  with 
divers  implements  contained  in  it,  to  the  defendant, 
and  afterwards  the  lessor  entered  and  ousted  the  defend- 
ant, and  enfeoffed  a  stranger  in  fee,  under  whom  the  les- 
see entered  again,  and  then  the  heir  of  the  feoffee  brought 
an  action  against  him  for  the  rent :  it  was  held,  that  there 
'' should  be  no  apportionment  of  the  rent  in  that  case,  and 
no  eviction  in  respect  of  the  implements  by  title  para- 
mount,^' but  that  the  rent  ''should  follow  the  reversion 
of  the  land,  which  is  the  more  worthy,  and  not  the  rever- 

(a)  4  Ad.  &  £11. 299 ;  5  Nev.  &  M.  511 . 
(h)  9  Ad.  &  £11.  809;  1  Per.  &  D. 651.  (c)  6  B.  &  C.  251. 
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Mxeh.  of  PUatf  sion  of  the  chattels/'     So^  in  Emott  v.  Cole  (a),  where  the 

1  All 

^  '  ^     question  was,  "if  a  lease  be  made  of  lands  and  goods, 

Salmon       rendering  rent,  if  the  land  be  evicted,  whether  all  the 

Matthews,  rent  shall  be  gone,  or  there  shall  be  an  apportionment 
in  regard  of  the  goods,''  it  was  held,  that  "there  shall  be 
no  apportionment,  for  the  rent  issueth  out  of  the  land, 
and  follows  it."  [Alderaon,  B. — Here  a  party,  who  has 
mortgaged  a  house,  lets  it,  together  with  the  furniture  in 
it,  to  a  tenant.  The  mortgagee  puts  an  end  to  the  contract 
between  the  mortgagor  and  the  tenant.  Then  the  tenant 
is  bound  to  know  that  he  is  making  a  new  contract  with 
the  mortgagee,  and  ought  not  to  pay  the  whole  rent  to  him. 
The  owner  of  the  fdrniture  ought  not  to  be  prejudiced  by 
the  contract  made  between  the  tenant  and  the  mortgagee. 
Lord  Abinger,  C.  B. — ^If  the  mortgagee  qects  the  tenant 
for  non-payment  of  the  rent,  and  brings  an  action  for  mesne 
profits  against  him,  he  cannot  recover  in  respect  of  the 
furniture.  The  tenant,  on  receiving  notice  from  the  mort- 
gagee to  pay  the  rent  to  him,  should  have  offered  to  pay 
rent  for  the  house,  but  should  have  refused  to  pay  for  the 
furniture.]  In  S^encer^s  case{b),  it  was  held,  that  where  a 
house  and  land  are  demised  for  years,  with  a  stock  or  sum 
of  money,  rendering  rent,  the  rent  does  not  issue  out  of 
the  stock  or  sum,  but  out  of  the  land  only.  In  fVabh  v. 
Pemb€rtan{c),  the  law  is  laid  down  in  similar  terms. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — ^In  this  case,  we  think  both  rules  ought 
to  be  discharged. 

This  was  an  action  for  the  rent  of  a  ready  furnished 
house.  The  house  had  been  mortgaged  in  fee,  but  the 
mortgagor  had  remained  in  possession,  and  had  let  the 

(a)  Cro.  Eliz.  255.  (6)  5  Rep.  16. 

(c)  Selw.  N.  P.  613,  Sth  ed. 
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house  as  a  ready  fumislied  house  to  the  defendant.    After  Ewk.  rf  pum, 

1  Ail 

this  the  mortgagor  became  bankrupt^  and  then,  by  the 
assent  of  his  assignees,  let  the  house  by  the  week  to  the 
defendant.  After  three  weeks'  occupation,  the  mortgagee 
gave  notice  to  the  tenant  to  pay  the  rent  to  him;  and  it 
was  paid.  The  present  action  was  brought  by  the  assignees 
of  the  bankrupt  to  recover  the  rent.  At  the  trial  the  joiy, 
by  the  direction  of  Lord  Abinger,  found  a  verdict  for  the 
plaintiff  for  £40,  being,  as  was  admitted,  a  proper  verdict, 
if  the  assignees  were  entitled  to  any  compensation  in  re- 
spect of  the  furniture  which  belonged  to  them. 

My  Brother  Adams^  on  behalf  of  the  defendant,  applied 
for  [leave  to  enter  a  verdict  for  the  defendant,  on  the 
ground  that,  under  this  letting,  the  mortgagee  was  entitled 
to  the  whole  rent.  On  the  other  hand,  Mr.  HiU  applied 
to  increase  the  damages  to  £82,  being  the  amount  of  the 
whole  rent,  which,  as  he  contended,  belonged  to  the  assig- 
nees of  the  bankrupt. 

We  think  the  verdict  is  right:  for  either  the  rent  may  be 
apportioned,  according  to  the  case  of  Dubytofie  v.  Cfir- 
teeTie  (a),  cited  by  Saunders,  in  his  argument  in  the  Dean 
and  Chapter  of  Windsor  v.  Gover{b)i  or,  if  not,  it  is  clear 
that,  upon  the  entry  of  the  mortgagee  claiming  the  house, 
and  having  no  interest  in  the  furniture,  a  new  agreement 
may  be  inferred  by  the  jury  to  take  the  house  at  a  reason- 
able rent  from  the  mortgagee,  and  to  pay  a  reasonable 
amount  as  a  compensation  for  the  use  of  the  furniture  to 
the  assignees. 

If  so,  both  rules  are  to  be  discharged,  and  both  without 
costs.  We  mention  this  to  prevent  the  costs  of  these  rules 
being  costs  in  the  cause,  which  would  not  be  just. 

Rules  discharged, 
(a)  Cro.  Jac.  453.  (6)  2  Saund.  303. 
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Ewk.  9f  Pleat, 
1841. 

^^^  26.  HiGGiNs  and  Others  v.  John  Senior. 

In  an  action  on  oPECIAL  assumpsit,  to  recover  compensation  for  the 
meni!^ur^""  non-dclivery  of  certain  quantities  of  iron,  pursuant  to 
©nt^tobcTiMde  ^^^^^^^»  whereby  the  defendant  agreed  to  sell  to  the 
by  the  defend-  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the  defend- 
scribed  by  him  aut,  then  agreed  to  buy  of  and  from  the  defendant  a  cer- 
anVdeiWery  **^^  ^*^6®  q^Mmtity  of  iron,  to  wit,  &c. 
by  him  of  Pleas,  first,  that  the  defendant  did  not  promise  modo 

goods  above  the  '^ 

TaiueofiSio,  it  et  forma;  secondly,  that  the  plaintiffs  did  not  agree  or 
tent^forthe^e-  promisf  modo  et  formft.    Issue  thereon. 

rfia^Vkntiif  >-'  ^^  ^^  ^^  ^^^^  ^V^^  ^-^  **  *^®  ^*  Liverpool  As- 
on  an  issue  on    sizcs,  it  appeared  that  the  plaintiffs  were  iron  merchants 

the  plea  of  non-  ^  ^r  k 

assumpsit,  by  at  Idyerpool,  and  the  defendant  was  also  an  iron  merchant 
thragfeement  <^^  ^^^  commission  agent,  trading  there  in  the  name  of 
b^w^iT'the*  ^^^  Senior  &  Co.  On  the  20th  of  July,  1840,  a  person 
authority  of,  pf  the  name  of  Mead,  who  was  employed  by  the  plaintiffs 
a  third  person/  to  purchase  irou,  applied  to  William  Senior,  a  brother  of 
pulntiff  k^ew  ^^®  defendant  (and  who  was  then  acting  for  him  in  his 
those  facts  at      abscncc  from  home),  to  know  if  he  sold  for  the  Varteg 

the  time  the  /         ,     .  . 

agreement  was  Iron  Company,  and  on  being  answered  in  the  afSnnatiye, 
^e^  Mead  said  he  had  a  large  order  for  a  good  house;  but  Wil- 

liam Senior  then  declined  to  enter  into  any  contract  with 
him.  On  the  following  day,  however,  the  Slst  of  July,  on 
being  again  pressed  by  Mead,  he  took  the  order,  and  Mead 
went  to  his  office,  and  in  a  short  time  returned  to  William 
Senior  at  the  defendants  office,  and  delivered  to  him  the 
following  bought  note : — 

"  Liverpool,  2l8t  July,  1840. 

''Bought  of  the  Varteg  Iron  Company,  per  John  Senior 
&Co. 

'^  One  thousand  tons  of  good  merchantable  bar  iron  of 
common  sizes,  of  flat,  square,  and  round,  at  £6  per  ton 
— ^free  on  board  at  Newport,  less  five  per  cent,  for  cash 
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paymenty  on  receipt  of  invoice  and  bill  of  lading,  for  every  JC«»»  V  pUmu 
parcel  of  one  hundred  tons  or  upwards.  ^   ^     ^ 

''  Two  hundred  tons  to  be  delivered  by  the  20th  Augustj      Hiocmis 
four  himdred  tons  in  all  September^  and  the  remaining      Sbhior. 
four  hundred  tons  by  the  14th  October,  and  the  whole  to 
be  shipped  at  the  lowest  rate  of  freight  offerings  except  in 
any  case  where  a  ship  is  sent  expressly  for  a  cargo. 

''  Samubl  Mkad, 

for  Messrs.  Y.  Higgins  &  Sons, 

Iron  Merchants,  Liverpool.'' 

William  Senior  wrote  and  deliyered  to  Mead  the  follow- 
ing sold  note : — 

"  Mr.  S.  Mead.  Liverpool,  2l8t  July,  1840.   ' 

^'  We  have  this  day  sold,  through  you,  to  Messrs.  V.  Hig- 
gins &  Sons,  one  thousand  tons  of  Varteg,  or  other  mer- 
chantable bar  iron  of  common  sizes,  of  flat,  square,  and 
round,  at  £6  per  ton,  free  on  board  at  Newport,  less 
five  per  cent,  for  cash  payment,  on  receipt  of  invoice  and 
bill  of  lading  for  every  parcel  of  one  hundred  tons  or 
upwards.  Five  hundred  tons  to  be  delivered  by  the  20th 
August,  four  hundred  tons  in  all  September,  and  the  re- 
maining four  hundred  tons  by  the  14th  October,  and  the 
whole  to  be  shipped  at  the  lowest  rate  W  freight  offering, 
except  in  any  case  where  a  ship  is  se^t  expressly  for  a 
cargo. 

"  We  are,  &c. 

"  John  SeiJlor  &  Co. 
"  William^ 
"  Mr.  Mead  excludes  the  Measteg  iron. — 'S^\SJ' 

The  plaintiffs  put  in  evidence  the  sold  note  only),  con- 
tending that  that  was  the  contract  between  the  parties. 
No  iron  ever  was  delivered,  though  frequent  applications 
were  made  to  the  defendant  to  deliver  it  according  to  the 
contract,  both  by  letter  and  otherwise.    Mead  was  called 
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Exeh.  rf  Pieat,  as  a  witness  for  the  plaintiffs,  and  he  proved  that  there 
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had  been  a  contract  made  out  for  Yarteg  iron  on  the  com- 
HiooiNs  pany's  account,  which  he  had  made  out,  but  that  William 
Senior.  Senior  gave  him  the  above  sold  note  instead;  and  that  Wil-> 
liam  Senior  said  he  was  not  sure  that  he  could  deliver  the 
whole  in  Yarteg  iron,  but  would  take  the  order  to  deliver 
any  other  iron  as  good.  He  also  proved  that  it  was  a  com- 
mon occurrence  for  contracts  to  be  exchanged,  and  that 
William  Senior  said  the  one  he  gave  would  accord  more 
with  his  brother's  views.  The  following  letters  from  the 
plaintiffs  to  the  defendant  were  given  in  evidence  by  ma- 
chine copies,  a  notice  for  the  production  of  them  having 
been  proved: — 

"  July  29th,  1840. 
'^  Annexed  we  hand  you  specifications  for  part  of  our 
contract,  made  by  Mr.  S.  Mead  on  our  account,  which  we 
wish  consigned  to  the  King's  dock  here,  freight  not  to 
exceed  79.  per  ton  in  full.'' 

"  8rd  August,  1840. 
"  As  a  portion  of  our  contract  with  you  is  to  be  delivered 
on  or  before  the  20th  instant,  we  have  particularly  to  re- 
quest that  the  above  specifications  have  the  precedence;  as 
they  are  required  for  immediate  shipment,  let  them  be 
quite  separate  and  marked  with  white  paint  as  above;  and 
be  pleased  to  instruct  the  captain  to  call  upon  us  previous 
to  coming  into  dock,  as  he  will  have  to  go  alongside  a  ves- 
sel: the  iron  to  be  in  clean  blue  condition." 

18th  August,  1840. 

''  Annexed  we  hand  you  two  specifications  as  part  of 
our  contract  of  the  2lst  of  July,  1840,  and  we  shall  feel 
obliged  by  your  having  them  immediately  shipped  at  a  low 
fireight,  so  as  to  be  here  if  possible  within  three  weeks 
from  this  date. 

''Please  to  inform  us  whether  your  friends  can  com- 
plete the  specifications  within  the  above  time." 
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20th  August,  1840.       Bxeh.  rfPUot^ 
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"According  to  the  terms  of  our  contract  with  you,  you 
are  bound  to  deUver  on  or  before  this  day  to  our  order  in  Higoins 
Newport,  200  tons  of  iron,  which  we  hope  has  been  at-  Sbnior. 
tended  to,  although  from  our  not  having  received  any 
advice,  we  fear  the  contrary;  we  therefore  deem  it  neces- 
sary to  inform  you,  should  the  terms  of  the  contract  not 
be  adhered  to,  we  shall  hold  you  responsible  for  any  loss 
that  we  may  incur  thereby  .'* 

No  answer  was  returned  to  any  of  the  above  letters. 

At  the  end  of  the  plaintiffs'  case,  Cresswell,  for  the  de- 
fendant, submitted  that  the  plaintiffs  were  bound  to  put 
in  the  document  signed  by  Mead ;  that  the  plaintiffs'  pro- 
mise was  proved  to  be  in  writing,  and  must  be  put  in. 
It  was  answered  for  the  plaintiffs,  that  the  paper  signed 
by  the  defendant's  brother,  and  which  had  been  substi- 
tuted for  the  other  at  his  request,  was  the  only  contract. 
On  the  part  of  the  defendant,  William  Senior  was  called, 
who  proved  the  making  of  the  contract,  as  above  stated, 
with  Mead;  that  afterwards  Mead  brought  the  bought 
note  to  him,  and  that  he  William  Senior  wrote  the  sold 
note,  and  they  exchanged  the  one  for  the  other. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury, 
said,  that  if  the  writing  signed  by  William  Senior  was  the 
contract,  the  defendant,  in  point  of  law,  was  liable,  whe- 
ther he  intended  to  act  for  himself  or  the  company; 
that  the  defendant  was  notoriously  an  agent,  but  still  if  he 
chose  to  sign  a  contract  in  his  own  name,  he  was  responsi- 
ble ;  that  if  he  had  acted  as  agent,  not  having  authority 
to  make  the  contract,  he  was  liable  for  so  acting;  and  that 
he  was  responsible  whether  the  party  knew  he  so  acted  or 
not;  that  knowledge  made  no  difference.  And  he  left  it 
as  a  question  to  the  jury,  whether  tins  (viz.  the  sold  note) 
was  the  contract  by  which  the  parties  intended  to  be 
bound,  or  whether  the  two  papers  constituted  the  contract. 
If  the  latter,  the  plaintiffs  were  not  entitled  to  recover,  but 
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Bgek,  i^PiHu,  if  the  former,  they  were.   The  jury  found  for  the  plaintiffs, 

*  -     with  £1600  damages,  leave  being  reserved  to  the  defend- 

HiooiMs       ant  to  move  to  enter  a  nonsuit.     CresnoeU,  in  Easter  Term 

Sbmiob,       last,  obtained  a  rule  accordingly,  either  for  a  nonsuit  or 

a  new  trial. 

Dimdag  and  Crompton,  in  Trinity  Term,  shewed  cause. — 
The  summing  np  of  the  learned  Judge  was  quite  right. 
The  defendant,  having  signed  the  contract  in  his  own  name, 
is  the  party  liable.  Jones  Y,LUtledale{a)  and  Magee  v. 
Atkinson  {b)  are  decisive  authorities  in  favour  of  the  plain- 
tiffs. A  person  who  signs  a  contract  in  his  own  name  is 
liable,  whether  he  is  in  fact  an  agent  only  or  not,  or  known 
to  be  so  to  the  other  contracting  party.  The  parties  might 
have  been  dealing  as  agents  for  the  company,  or  on  their 
own  account;  it  must  rather  be  taken,  indeed,  that  they  were 
not  dealing  as  agents,  because  the  contract  was  for  iron 
which  might  have  been  any  other  iron  than  V arteg.  But 
if  they  intended  to  act  as  agents,  they  have  signed  the 
contract  in  their  own  name,  and  are  therefore  liable ;  and 
it  is  not  competent  to  the  defendant  to  discharge  him- 
self, by  shewing  that  the  agreement  was  really  made  by 
him  as  agent  for  a  third  person,  and  that  the  plaintiffs 
were  aware  of  it  at  the  time.  For  the  purpose  of  charg- 
ing the  principal,  it  may  be  shewn  that  the  person  who 
made  the  contract  made  it  on  behalf  of  the  principal; 
but  a  party  cannot  so  discharge  himself  from  Uabiliiy  on 
a  written  contract,  on  the  face  of  which  he  appears  to  be 
liable.  Sowerby  v.  Butcher  (c)  shews  that  that  would  be 
no  defence  in  point  of  law,  and  would  not  exonerate  the 
agent.  But  Jones  v.  LUtledak  is  directly  in  point.  There 
Littledale  &  Co.,  brokers  at  Liverpool,  sold  hemp  by  auc- 
tion at  their  rooms,  and  gave  an  invoice  describing  the 


(a)  6  Ad.  &  Ell.  486 ;  1  Nev.  &  P.  677.  (b)  2  M.  &  W.  440. 

(c)  2  C.  &  M.  371 ;  4  Tyrw.  320. 
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goods  as  '^  boaght  of  J.  &  H.  Littledale/'  and  received  part  Ett^  rf  pum. 


of  the  price,  but  fidled  to  deliver  the  goods ;  an  addon  hav« 
ing  been  bronght  against  them  by  a  purchaser  for  the 
non-delivery,  and  for  money  had  and  received,  it  was 
held  that  Littledale  &  Co.  had  made  themselves  respon- 
sible as  sellers  by  the  invoice,  and  could  not  defend 
themselves  by  evidence  tending  to  shew  that  they  sold  as 
agents,  and  had  intimated  that  fact  before  and  at  the 
tune  of  the  sale.  There  cases  were  cited  to  shew  that 
parol  evidence  might  be  received  to  prove  who  was  the 
real  principal;  but  Paitestm,  J.,  interrupting  the  counsel 
who  so  argued,  said,  "  Such  evidence  in  admissible  to 
charge  a  party  not  mentioned  in  the  invoice;  but  can  it 
also  be  received  to  exonerate  the  seller  named  in  the  in- 
voice, when  he  is  sued  as  such?''  and  the  Court  ultimately 
decided  in  the  negative.  Lord  Dernnan,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  says,  "  There  is  no  doubt  that 
evidence  is  admissible  on  behalf  of  one  of  the  contracting 
parties,  to  shew  that  the  other  was  agent  only,  though 
contracting  in  his  own  name,  and  so  to  fix  the  real  prin- 
cipal; but  it  IB  clear,  that  if  the  agent  contracts  in  such  a 
form  as  to  make  himself  personally  responsible,  he  cannot 
afterwards,  whether  his  principal  were  or  were  not  known 
at  the  time  of  the  contract,  relieve  himself  from  that  respon- 
sibility.'' There  the  purchasers  knew  that  littiedale  &  Co. 
were  merely  agents,  and  acting  as  such,  yet  they  were  held 
liable.  So,  in  Magee  v.  Atkinson  (a),  the  Judge  who  tried 
the  cause  told  the  jury  that  if  the  defendant  (a  broker) 
entered  into  a  written  contract  in  his  own  name,  he  could 
not  afterwards  set  up  that  he  was  acting  as  broker  merely ; 
and  that,  although  known  to  be  a  broker,  if  he  signed  the 
contract  in  lus  own  name,  he  was  liable;  and  that  direc- 
tion was  held  to  be  a  proper  one.  WiUon  v.  Hart  (6)  is 
also  an  authority  in  favour  of  the  plaintifis,  although,  as 

(a)  2  M.  &  W.  440«  (6)  7  Taunt  295. 
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JSxch.j^Pie4ii,  is  observed  by  Mr.  Smith,  in  his  Leading  Cases  {a),  that  case 
''has  occasioned  some  confusion^  arising  mainly  from  the 
too  great  generality  of  the  marginal  note^  in'  which  it  is 
broadly  stated^  that  'the  Statute  of  Frauds  does  not 
exclude  parol  evidence  that  a  contract  for  the  sale  of 
goods,  purporting  to  have  been  made  between  A.  the 
aellerj  and  B.  the  buyer,  was,  on  B/s  part,  made  by  him 
only  as  agent  for  C/  On  examination,  however,  it  will 
be  found  to  be  no  direct  authority  as  to  the  admissibility 
of  the  evidence  in  any  case;  and  so  far  as  it  is  of  weight 
upon  this  subject,  it  wiU  be  fonnd  to  support  only  the 
second  of  the  two  propositions  above  submitted,  namely, 
that  the  parol  evidence  may  be  admitted  to  charge  the 
principal,  though  not  to  rfifcharge  the  agent/'  And 
he  shews  clearly  that  the  case  turned  altogether  upon 
the  proof  of  fraud.  In  Story  on  Agency,  s.  269,  it  is 
laid  down  as  a  rule,  that  "  a  person  contracting  as  agent 
will  be  personally  liable,  whether  he  is  known  to  be  an 
agent  or  not,  in  all  cases  where  he  makes  the  contract 
in  his  own  name,  or  voluntarily  incurs  a  personal  respon<* 
sibility,  either  express  or  implied/'  and  many  instances 
are  given,  and  authorities  cited,  in  support  of  that  pro- 
position (6).  Then  the  very  same  case  as  the  present 
is  put  in  s.  270: — "The  doctrine  may  be  further  iUus- 
trated  in  cases  where  there  is  a  written  contract,  purport- 
ing to  be  made  between  one  person  as  buyer,  and  another 
as  seller.  Thus,  for  example,  if  an  invoice,  or  a  sold  note, 
should  describe  the  goods  sold  as  '  bought  of  A.  B.,'  as 
seller,  and  it  should  be  signed  by  him,  he  would  be  held 
to  be  an  immediate  party  to  the  contract,  and  liable,  as 
such,  for  the  delivery  of  the  goods  to  the  buyer,  notwith- 
standing he  might  have  sold  the  goods  as  the  agent  of  the 
owner,  and  have  made  known  that  fact  to  the  buyer  before 
or  at  the  time  of  the  sale.    For,  if  the  agent  contracts  in 

(a)  Vol.  ii.  p.  224.  (6)  See  pp.  230  to  235. 
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^ch  a  form  as  to  make  himself  personally  responsible^  he  JBstek,  ofPUoi, 

cannot  afterwards^  whether  his  principal  were  or  were  not 

known  at  the  time  of  the  contract,  relieve  himself  from 

that  responsibility ;  and  in  the  case  put,  by  the  very  form  of 

the  contract,  the  agent  represents  himself  to  be  the  seller, 

and  thereby,  as  between  himself  and  the  buyer,  he  binds 

himself  by  that  representation  as  a  contracting  party /^ 

Wherever,  therefore,  a  party  has  entered  into  a  written 

contract  in  his  own  name,  parol  evidence  cannot  be  let  in 

to  alter  it,  and  to  discharge  him  from  the  responsibility  he 

has  thereby  incurred* 

Cresswell,  John  Henderson,  and  R.  Denman,  in  support 
of  the  rule. — ^The  true  point  in  this  case  is,  whether  by 
parol  the  agreement  can  be  pointed  to  the  true  party  who 
made  it  by  Hs  agent.  Jones  v.  Littledale  and  Magee  v. 
Atkinson  have  been  cited  as  authorities  in  favour  of  the 
plaintiffs.  But  the  former  case  was  put  on  the  ground 
that  the  defendants  had  insisted  on  being  treated  as 
prindpab,  in  order  to  secure  the  passing  of  the  money 
through  their  hands,  and  to  prevent  its  being  paid  to  their 
principals;  by  which  they  made  themselves  responsible. 
And  Magee  v.  Atkinson  was  decided  on  the  same  princi- 
ple. Neither  of  those  cases  affects  the  present.  The  con- 
tract may  be  applied  by  extrinsic  evidence  to  the  true  party 
making  it.  It  is  impossible,  indeed,  to  say  that  that  is  not 
varying  the  contract  in  some  respect,  because  a  contract 
with  A.  is  not  a  contract  with  B. ;  but  the  evidence  does 
not  otherwise  alter  the  nature  of  the  contract.  It  is 
equally  making  a  new  contract,  whether  you  seek  to  charge 
the  principal  or  to  diBcharge  the  agent;  and  for  the  former 
purpose  it  has  been  admitted  that  it  may  be  done.  In 
Wilson  V.  Hart,  a  different  person  was  charged  from  the 
one  who  signed  the  contract ;  that  case,  therefore,  admits 
the  principle,  that  you  may  apply  the  contract,  and  sub- 
stitute a  different  party  as  the  object  of  it.    That  decision 

VOL.  VIII.  K  K  &  M.  W. 
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Sxeh.  of  Pimip  is  confirmed  by  Spittle  v.  Lavender  (a).  There  A.  entered 
into  and  signed  an  agreement  as  agent  of  B.^  and  B. 
shortly  afterwards  signed  it  with  the  words^  '^I  hereby 
sanction  this  agreement^  and  approve  of  A/s  having  signed 
it  on  my  behalf;'^  and  it  was  held  that  A.  was  not  per-^ 
sonally  responsible.  In  Garrett  v.  Handley  {b)^  it  was  held 
that  an  action  might  be  maintained  by  the  several  part- 
ners of  a  firm  upon  a  guarantee  given  to  one  of  them^ 
if  there  were  evidence  that  it  was  given  for  the  benefit 
of  all.  That  shews  that  additional  parties  may  be  made 
subjects  of  the  contract^  besides  those  who  appear  to  be  so 
on  the  face  of  it.  Abbott^  C.  J.^  in  delivering  the  judg- 
ment of  the  Court,  says,  ''We  think  it  sufficiently  ap- 
pears that  the  guarantee  was  intended  for  the  benefit  of 
the  firm,  and  not  of  Gturrett  alone.  That  being  so,  we 
are  of  opinion  that  the  action  was  properly  brought  in  the 
name  of  the  parties  for  whose  benefit  the  contract  of  in* 
demnity  was  entered  into/'  The  same  point  was  ruled  in 
Bateman  v.  Phillips  {c).  So  in  Bowen  v.  Morris  {d)  it  was 
held,  that  an  agent  could  not  sue  on  a  contract  made  for 
the  benefit  of  others.  There  Sir  James  Mansfield,  C.  J.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber, said,  ''An  action  lies  not  against  a  known  agent, 
who  is  in  the  light  or  state  of  a  broker/'  The  same  law 
is  applicable  to  parol  as  to  written  contracts;  the  evidence 
alters  the  contract  in  the  one  case  as  it  does  in  the  other: 
there  is  no  magic  in  its  being  written.  [Gnmey,  B. — In 
cases  where  you  seek  to  charge  the  principal,  another  person 
is  added  i  where  you  seek  to  discharge  the  agent,  it  is  taking 
one  away.]  It  is  equally  making  a  new  contract :  if  you  can 
introduce  a  party  by  parol,  you  may  discharge  him  by  parol. 
In  Seaber  v.  Hawkes  (c),  where,  in  an  action  for  goods  sold 
and  delivered,  the  question  being  whether  the  contract  was 

(a)  2  Bro.  &  B.  452.  (c)  15  East,  272. 

(6)  4  B.  &  Cr.  664;  7  D.  &  R.  (rf)  2  Taunt  374. 

144.  (i?)  6  M.  &  P.  549. 
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made  by  the  defendant  as  principal  or  as  agent  for  third  Etch,  of  Pka$t 
persons,  who. employed  him  to  make  purchases  on  their 
account,  it  was  left  to  the  jury  to  say,  whether  the  de- 
fendant told  the  plaintiff  that  he  was  acting  as  an  agent  at 
the  time  of  the  purchase ;  and  it  was  held  that  this  was 
not  a  misdirection,  as  it  was  incumbent  on  the  defendant 
to  shew,  either  that  he  told  the  plaintiff  that  he  made  the 
purchase  on  account  (^  his  principals,  or  that  the  plaintiff 
knew  that  he  was  merely  acting  as  their  agent.  There  the 
defence  was,  that  the  defendant  had  purchased  the  wheat 
as  the  agent  of  Messrs.  Oibling  and  on  their  account. 
Tiiufa/,  C.  J.,  says,  ''  The  only  question  in  this  case  is, 
whether  the  contract  for  the  sale  of  the  wheat  in  ques- 
tion was  made  with  the  defendant  in  his  own  individual 
capacity,  or  as  the  agent  of  Messrs.  Oibling.  If  it 
were  made  with  him  in  the  latter  character,  the  plaintiff 
could  not  be  entitled  to  maintain  this  action,  as  his  remedy 
was  against  Messrs.  Gibting.''  That  is  an  authority  ex- 
pressly in  point.  As  far  as  that  principle  is  concerned,  there 
is  no  difference  between  parol  and  written  contracts. 
The  oral  evidence  does  not  usurp  the  authority  of  the  writ- 
ten instrument.  In  Maebeaih  v.  Haldimand{d)^  it  was  held 
that  an  officer  appointed  by  government,  treating  as  an 
agent  for  the  public,  was  not  liable  to  be  sued  upon  con- 
tracts made  by  him  in  that  capacity.  The  same  point 
was  ruled  in  Unwin  v.  Wolseley  (d),  and  Gidley  v.  Lord  PaU 
merstan  {c).  The  distinction  which  has  been  attempted  to 
be  made  between  charging  and  discharging  a  party,  has 
not  been  established  by  the  authorities  cited. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B. — ^The  question  in  this  case,  which  was  argued 

(a)  1  T.  R.  172.  (b)  Ibid.  674.  (c)  3  Bro.  &  B.  286. 
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Ejrek,  of  PUat,  before  us  (a)  in  the  course  of  the  last  term,  may  be  stated 
to  be,  whether  in  an  action  on  an  agreement  in  writing, 
purporting  on  the  face  of  it  to  be  made  by  the  defendant, 
and  subscribed  by  him,  for  the  sale  and  delivery  by  him  of 
goods  above  the  value  of  iElO,  it  is  competent  for  the  de- 
fendant to  discharge  himself,  on  an  issue  on  the  plea  of 
non  assumpsit,  by  proving  that  the  agreement  was  really 
made  by  him  by  the  authority  of  and  as  agent  for  a  third 
person,  and  that  the  plaintiff  knew  those  facts,  at  the  time 
when  the  agreement  was  made  and  signed.  Upon  consi* 
deration,  we  think  that  it  was  not :  and  that  the  rule  for  a 
new  trial  must  be  discharged. 

There  is  no  doubt,  that  where  such  an  agreement  is 
made,  it  is  competent  to  shew  that  one  or  both  of  the  con- 
tracting parties  were  agents  for  other  persons,  and  acted 
as  such  agents  in  making  the  contract,  so  as  to  give  the 
benefit  of  the  contract  on  the  one  hand  to  (b),  and  charge 
with  liability  on  the  other  (c),  the  unnamed  principals : 
and  this,  whether  the  agreement  be  or  be  not  required 
to  be  in  writing  by  the  Statute  of  Frauds :  and  this  evi-> 
dence  in  no  way  contradicts  the  written  agreement.  It 
does  not  deny  that  it  is  binding  on  those  whom,  on  the 
face  of  it,  it  purports  to  bind;  but  shews  that  it  also  binds 
another,  by  reason  that  the  act  of  the  agent,  in  signing  the 
agreement,  in  pursuance  of  his  authority,  is  in  law  the  act 
of  the  principal. 

But,  on  the  other  hand,  to  allow  evidence  to  be  given 
that  the  party  who  appears  on  the  face  of  the  instrument  to 
be  personally  a  contracting  party,  is  not  such,  would  be  to 
allow  parol  evidence  to  contradict  the  written  agreement; 
which  cannot  be  done.  And  this  view  of  the  law  accords 
with  the  decisions,  not  merely  as  to  bills  of  exchange  {d) 

(a)  Parke,   Alder  ton,    Oumetf,  (e)  Pdterton  v.  Qandaeequi,  15 

and  Rdfey  BB.  East,  62. 

(6)  Garrett  v.  HandUy,  4  B.  &  {d)  Sowerhy  v.  Butcher,  2  C.  & 

Cr.664;  BaUman  v.  Phillips,  15  M.  371;  4  Tyr.  320;  Lefetfre  v. 

East,  272.  Lloyd^  5  Taunt  749 ;  1  Manh.  318. 
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signed  by  a  person,  without  stating  his  agency  on  the  fiace  Mtek.  rf  PUtu, 
of  the  bill;  but  as  to  other  written  contracts,  namely,  the  ^ 

cases  o{  Jones  v.  Littkdale  (a),  and  Magee  v.  Atkinson  (6) .  It  Hiooins 
is  true  that  the  case  of  Jones  v.  LUtledale  might  be  sup-  Semok. 
ported  on  the  ground  that  the  agent  really  intended  to 
contract  as  principal :  but  Lord  Denman,  in  delivering  the 
judgment  of  the  Court,  lays  down  this  as  a  general  propo- 
sition, ''that  if  the  agent  contracts  in  such  a  form  as  to 
make  himself  personally  responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the  time 
of  the  contract,  relieve  himself  from  that  responsibility/' 
And  this  is  also  laid  down  in  Story  on  Agency,  sect.  269, 
Magee  v.  Atkinson  is  a  direct  authority,  and  cannot  be  dis- 
tinguished from  this  case. 

The  case  of  Wilson  v.  Hart  (c),  which  was  cited  on  the 
other  side,  is  clearly  distinguishable.  The  contract  in 
writing  was,  on  the  face  of  it,  with  another  person  named 
Read,  appearing  to  be  the  principal  buyer ;  but  there  being 
eridence  that  the  defendant  fraudulently  put  forward 
Bead  as  the  buyer,  whom  he  knew  to  be  insolvent,  in  or- 
der to  pay  a  debt  from  Read  to  himself  with  the  goods 
purchased,  and  having  subsequently  got  possession  of 
them,  it  was  held,  on  the  principle  of  Hill  v.  Perrott  {d), 
and  other  cases,  that  the  defendant  was  liable ;  and  as  is 
observed  by  Mr.  Smith,  in  the  very  able  work  to  which 
we  were  referred,  (Leading  Cases,  vol.  ii.  p.  125),  that  de- 
cision turned  altogether  upon  the  fraud,  and  if  it  had  not, 
it  would  have  been  an  authority  for  the  admission  of  parol 
evidence  to  chaise  the  defendant,  not  to  discharge  Read. 

Rule  discharged. 

(a)  6  Ad.  &  £11.  486 ;  1  Nev.  8e  (c)  7  Taunt.  295 ;  1  Moore,  45. 

P.  677.  (rf)  3  Taunt.  274. 

(6)2M.&W.440. 
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Ejcch.  of  Pleat, 

*     /  Beckham  v,  Drake.  Knight  and  Suboey. 

JultflO. 

A.  agreed  in       AsSUMPSIT.     The  declaration  stated,  that  the  defend- 

writing  with  B.         ^  .-■.  «.  iii  ••■ 

and  c,  on  be-  ants  were  united  m  co-partnership,  and  used  and  exercised 

aeWes  and  d",  ^^^  trade  and  business  of  type-founders,  stereOtype-found« 

the'^blil^nns'of  ^^'  *°^  Icttcr-prcss  printers ;  and  that  the  said  W.  M. 

type-founderi,  Kuight  and  J.  Surgcy  were  the  ostensible  partners,  and 

8erve*thein%nd  W.  W.  Drake  was  a  secret  partner  in  the  said  co-partner- 

them"  for^wTe'n  *^^P '  ^^^^  **  ^^^  *™®  ^^  making  the  memorandum  of 
years,  as  their     agreement  thereinafter  mentioned,  the  plaintiff  was  in  the 

foreman,  and  ^  »     ^       ^   t»      :% 

Boc  to  engage  employ  of  the  defendants  as  their  foreman,  but  without 

ow  "account  for  ^^7  permanent  engagement,  and  the  defendants  were  de- 

without"their  ^irous  of  Continuing  their  connexion  together  for  seven 

consent;  and  B.  years  from  the  20th  of  October,  1834;  and  thereupon,  on 

to  pay  1^^  the  23rd  of  October,  1834,  the  said  W.  M.  Knight  and 

n^ysl^!!"*  J-  Surgey,  on  behalf  of  themselves  and  the  said  W.  W. 

weekly,  so  long  Drake,  as  such  partners  as  aforesaid,  made  and  entered 

as  he  should  »  r  '  ^  ^ 

serve  them    '     into  a  Certain  memorandum  of  agreement  with  the  plain-* 

ftithfuUy:—  .«.         ^  ,, 

Held,  that  the       tiff,  aS  foUoWS: — 

^o^l  bfea^ch*of       "  Memorandum  of  an  agreement  made  and  entered  into 
this  agreement,  this  23rd  day  of  October,  a.d.  1884,  between  William 

by  the  dismis- 

sal  of  A.  from  Moxey  Knight  and  John  Surgey,  of  Bishop's  Court,  Old 

without  reason-  Bailey,  in  the  city  of  London,  type-founders,  stereotype- 

not^pHTto' th!f  founders,  and  letter-press  printers,  and  co-partners,  of  the 

assignees  of  A.  ©ue  part,  and  Daniel  Beckham,  of  the  same  place,  of  the 

on  bis  hanic- 

ruptey;  the  Other  part,  as  follows:  Whereas  the  said  D.  Beckham  hath 

ing*tTthe*em'  ^®®^  ^^r  somc  time  in  the  employment  of  the  said  W.  M, 

^IrJ^a^^kUi^*  Knight  and  J.  Surgey,  as  their  foreman,  in  carrying  on 

and  labour  of  their  said  trades  of  type-founders,  &c.;  and  the  said  par- 

and  the  dam-  tics  to  thesc  presents  are  mutually  desirous  of  continuing 

breach  of*u  be-  *^®"^  Connexion  together  for  the  term  of  seven  years  from 

ing  compound-  the  date  of  these  presents.    Now  these  presents  witness^ 

ed  partly  of  the 

personal  incon-  that  the  Said  D.  Bcckham,  for  the  considerations  herein- 

▼enience  to 

himself,  and 

partly  of  the  consequential  loss  to  his  personal  estate. 
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after  mentioned,  doth  hereby  covenant  and  agree  to  and  XxtA.  rf  puat, 
with  the  said  W.  M.  Knight  and  J.  Sorgey,  and  the  snr- 
vivor  of  them,  in  manner  following,  (that  is  to  say),  that 
he  the  said  D.  Beckham  shall  and  will  well  and  faithfiilly 
serve  the  said  W.  M.  Knight  and  J.  Surgey,  and  the  sur- 
vivor of  them,  for  and  during  the  term  of  seven  years,  to 
commence  and  be  computed  from  the  day  of  the  date  of 
these  presents,  as  their  foreman,  in  the  management  and 
carrying  on  of  their  said  trades  of  type-founders,  &c.;  and 
shall  and  will,  to  the  best  of  his  power,  promote  and  ad«> 
vance  the  success  and  prosperity  of  the  said  W«  M.  Knight 
and  J.  Snigey  in*^  their  said  trades;  and  also  that  he  the 
said  D.  Beckham  shall  not  nor  will,  during  the  said  term 
of  seven  years,  be  engaged  or  concerned  in  the  same  or 
any  other  trade  or  business,  either  on  his  own  account,  or 
on  account  of,  or  for  the  benefit  of,  any  other  person  what« 
soever,  other  than  the  said  W.  M.  Knight  and  J.  Surgey, 
and  the  survivor  of  them,  without  the  consent  of  the  said 
W.  M.  Knight  and  J.  Surgey,  or  one  of  them,  in  writing, 
first  had  and  obtained  for  that  purpose;  and  the  said  W. 
M.  Knight  and  J.  Surgey,  for  the  considerations  aforesaid, 
do  hereby,  for  themselves  and  the  survivor  of  them,  cove- 
nant and  agree  to  and  with  the  said  D.  Beckham,  that 
they  the  said  W.  M.  Saiight  and  J.  Surgey,  or  the  survivor 
of  them,  shall  and  will  employ  the  said  D.  Beckham  as 
their  foreman,  in  carrying  on,  managing,  and  conducting 
the  said  trades  of  type-founders,  &c.,  during  the  said  term 
of  seven  years,  if  the  said  W.  M.  Knight  and  J.  Surgey,  or 
either  of  them,  shall  so  long  live,  and  the  said  D.  Beckham 
shall  well  and  faithfuUy  observe  and  keep  the  covenants 
and  agreements  hereinbefore  on  his  part  contained;  and 
that  they,  the  said  W.  M.  Knight  and  J.  Surgey,  or  the 
survivor  of  them,  shall  and  will  pay  to  the  said  D.  Beck- 
ham wages  after  the  rate  of  81. 38,  of  lawful  money  weekly. 
And  it  is  hereby  mutually  agreed  and  declared  by  and  be- 
tween the  said. parties  hereto,  that  in  case  either  of  the 
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1841 


keep  the  covenants  and  agreements  herein  on  their  respec- 

Bbckuam      tive  parts  contained,  that  then  and  in  such  case  the  party 

Drau.       so  failing  or  making  default  shall  and  will  pay  to  the  other 

of  them  £500,  by  way  or  in  the  nature  of  specific  damages. 

In  witness,''  &c. 

The  declaration  then  averred  performance  of  the  agree-i 
ment  by  the  plaintiff  during  the  time  he  remained  in  the 
service  of  the  defendants,  and  that  the  plaintiff  was  ready 
and  willing  to  have  continued  in  the  service  of  the  defend* 
ants,  and  to  have  performed  the  agreement,  but  that  the 
defendants,  before  the  expiration  of  the  ^even  years,  with- 
out reasonable  or  sufficient  cause,  dismissed  and  discharged 
him  from  their  service,  &c. 

The  defendant  Knight  allowed  judgment  to  go  by  de* 
fault.  The  two  other  defendants  severally  pleaded :  firsts 
non  assumpsit ;  secondly,  the  bankruptcy  of  the  plaintiff. 
To  the  latter  plea  the  plaintiff  demurred  generally,  on  the 
ground  that  the  contract  set  out  in  the  declaration  being 
a  contract  for  the  personal  labour  of  the  plaintiff,  his  cause 
of  action  did  not  pass  to  the  assignees. 

The  defendants'  points  were,  that  the  breach  of  contract 
complained  of,  having  occurred  before  the  bankruptcy  of 
the  plaintiff,  the  damages  resulting  therefrom  formed  part 
of  the  personal  estate  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  and  therefore  passed  to  his  assignees. 

The  case  was  argued  on  the  25th  June,  by 

Stammers  for  the  plaintiff.  The  principles  upon  which 
this  demurrer  is  to  be  suppoi^d  are  laid  down  in  the  case 
of  Chippendale  v.  7bm/«fwon(a),  where  Lord  Mansfield  said^ 
'^  The  only  question  is,  whether  the  assignees  of  a  bankrupt 
are  entitled  to  the  profits  arising  from  his  personal  labour. 
The  assignees  cannot  let  out  the  bankrupt.    They  cannot 

(a)  Cooke's  Bankrupt  Laws,  260. 
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eontract  for  his  labour/'     Similar  expressions  are  used  by  Bgeh.  of  PUast 

Lord  Kem/on  in  Silk  v.  Osborne  {a).     He  said,  "the  assig-     \.JlflL 

nees  could  not  hire  out  the  bankrupt  to  make  a  profit  of 

his  labour  for  their  benefit;  but  that  for  such  demands 

he  should  maintain  an  action  in  his  own  name/'    It  would 

therefore  seem  to  follow,  that  if  the  assignees  could  not 

have  sued  for  the  wages  in  this  case,  supposing  the  con- 

tract  to  have  been  fulfilled,  they  cannot  have  an  interest 

in  the  damages  which  are  given  in  lieu  of  J;he  wages,  upon 

a  breach  of  the  contract. 

Another  ground  upon  which  the  plaintiff  is  entitled  to 
judgment,  is  put  in  CuUen's  Bankrupt  Laws,  p.  177,  where 
he  says, ''  But  a  right  of  action  for  slander  is  not  assign* 
able,  on  account,  it  is  said,  of  its  uncertainty ;  but  another 
reason  may  be  added,  namely,  that  it  does  not  arise  out  of 
a  8ubf€Ct  of  property  J  but  is  only  a  right  to  a  satis&ction 
for  a  mere  personal  injury,  which  in  its  own  nature  cannot 
pass  to  a  representative/'  So  here,  the  cause  of  action 
does  not  arise  out  of  a  subject  of  property,  but  is  merely  a 
right  to  recover  damages  for  the  wrongful  dismissal  of  the 
plaintiff  from  his  employment  the  £500  mentioned  in  the 
contract,  being  only  in  the  nature  of  a  penalty,  within  the 
principle  of  the  case  of  Kemble  v.  Farren{b). 

But  a  more  general  ground  upon  which  this  demurrer 
may  be  supported  is,  that  the  cause  of  action  is  personal 
to  the  bankrupt,  and  therefore  did  not  pass  to  his  assig- 
nees. This  principle  was  recognised  by  this  Court  in  the 
recent  case  of  Howard  v.  Orowther{c),  in  which  it  was  held 
that  a  right  of  action  for  seduction  does  not  pass  to  the 
master's  assignees  on  his  bankruptcy;  and  it  has  also  been 
recognised  in  cases  of  libel  and  slander,  which  are  injuries 
to  the  character  of  the  bankrupt,  in  an  action  for  an  as- 
sault, which  is  an  injury  to  his  person,  and  in  actions  for 
criminal  conversation  and  breach  of  promises  of  marriage, 

.    (a)  1  Esp.  140.  (6)  6  Bing.  141.  (e)  Ante,  60K 


850  CASES   IN   THE   EXCHEQUER^ 

tUck.  rf  i^Um^  in  which  the  injury  is,  in  part  or  in  whole,  to  the  feelings 
^  '   ^     of  the  bankrupt.     Other  cases  are  mentioned  in  Chamber^ 

BscKHAM  lain  V.  W%ll%amson{cL).  And  in  this  case  the  cause  of  action 
Dra'ilb.  is  as  much  personal  to  the  bankrupt  as  in  any  of  those 
above  cited,  this  being  an  injury  in  respect  of  the  bank- 
rupt's personal  skill  and  labour.  In  SUbmi  y.  Kvrhman[ff\f 
Pmrke,  B.,  appears  to  extend  the  same  principle  to  execu- 
tors :  He  says,  "  Executors  are  responsible  on  all  the  con- 
tracts of  the  tes^tor  broken  in  his  lifetime,  and  there  is 
only  one  exception  with  regard  to  their  liability  after  his 
death ;  that  is  this,  that  they  are  not  liable  in  those  cases 
where  personal  skiU  or  taste  is  required.''  Similar  expres- 
sions are  used  by  Paitesan^  J.,  in  Wentworth  v.  Cock{c). 

E.  V.  WUUama,  contri.  The  true  test  of  decision  in  this 
case  is,  whether  the  right  of  action  would  pass  to  an  eseeu» 
tor,  and  it  is  submitted  that  it  clearly  would.  Hancock  y. 
Caffyn  is  in  point  (^f).  There  the  defendant,  the  lessee  of 
premises,  underlet  them  to  N.,  and  put  him  in  possession 
under  an  agreement  to  grant  N.  a  lease,  when  he  should 
haye  paid  a  sum  of  £1200  by  certain  instalments  during 
three  years,  in  the  meantime  paying  rent  to  the  defendant 
on  certain  days,  with  a  power  of  distress  on  non-payment. 
The  defendant  received  rent  from  N.,  but  omitted  to  pay 
the  superior  landlord,  who  thereupon  distrained  on  N.  for 
the  arrears ;  and  N.  having  become  bankrupt,  it  was  held, 
that  the  damage  incurred  by  the  distress  was  an  injuiy  to 
his  personal  property,  and  gave  a  right  of  action  to  his 
assignees.  It  may  be  stated  as  a  general  principle,  that 
every  action  which  is  founded  upon  a  contract  with  the 
bankrupt  passes  to  his  assignees.  They  can  maintain  an 
action  for  unliquidated  damages  which  accrued  before  the 
bankruptcy,  by  non-performance  of  a  contract  with  the 

(a)  2  M.  &  Selw.  408.  (c)  10Ad.&EU.42;  2Per.&D.251. 

(5)  1  M.  &  W.  419.  (d)  8  Bing.  358;  1  M.  &  Scott,  521. 


TRINITY   VACATION,   4  VICT,  851 

bankrupt:  Wright  v.  Fairfield{a).  Ib  BaymondY.  IUeh{b),  Arc*,  y  pfo«f, 
it  was  held  that  an  executor  might  sue  for  the  breach  of  a 
covenant  with  the  testator,  not  to  feU  or  lop  timber  trees 
excepted  ont  of  the  demise,  the  breach  having  been  com- 
mitted in  the  testator's  lifetime,  and  no  part  of  the  timber 
loppings  appearing  to  have  been  removed  by  the  defendant. 
In  that  case  all  the  authorities  on  this  subject  were  col- 
lected, and  Lord  AUnger,  C.  B.,  in  delivering  the  judg- 
ment of  the  Court,  says : — '^  The  maxim,  that  actio  per- 
sonalis moritnr  cum  person^,  is  not  applied  in  the  old 
authorities  to  causes  of  action  on  cantraeU,  but  to  those  in 
tort,  which  are  founded  on  malfeaasoiee  or  misfeasance  to 
the  person  or  property  of  another,  which  latter  are  an- 
nexed to  the  person,  and  die  with  it,  except  where  the 
remedy  is  given  to  the  personal  representatives  by  the 
statute  law/'  On  the  same  principle,  those  actions  which 
do  not  pass  to  the  assignees  in  bankruptcy  are  merely  ac- 
tions of  tort  to  the  persim,  in  the  natural  sense  of  that 
word.  The  words  of  the  act  (6  Geo.  4,  c.  16,  s.  63), ''  all 
the  present  and  future  personal  estate  of  the  bankrupt,^  are 
very  ample,  and  are  sufficient  to  include  a  chose  in  actioD, 
which,  after  the  breach  of  the  contract,  the  right  to  da- 
mages amounts  to. 

SiammerSf  in  reply. — ^An  assignee  of  a  bankrupt  does 
not  stand  in  the  same  situation  as  an  executor;  for  what- 
ever may  be  the  position  of  an  executor  as  representing 
his  testator,  it  is  certain  that  the  assignees  of  a  bankrupt 
are  only  entitled  to  take  such  property  as  would  be  dU* 
tribuiable  among  the  creditors.  Now,  it  would  be  giving 
the  creditors  a  species  of  property  to  which  they  have 
never  before  been  deemed  to  be  entitled,  if  they  could  take 
any  interest  in  the  personal  skill  and  labour  of  the  bank- 
rupt, or  in  any  contract  founded  thereon.    The  distinction 

{a)  2  B.  &  Adol.  727.  {h)  2  C,  M.  &  R.  588. 
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contracts  and  torts,  is  not  correct.  If  the  assignees  are 
entitled  to  every  cause  of  action  arising  from  a  contract^ 
they  would  be  entitled  to  the  damages  for  a  breach  of  pro* 
mise  of  marriage,  which  clearly  do  not  pass  to  them, 
although  they  arise  from  a  cause  of  action  ex  contractu, 
for  which  the  only  remedy  is  in  assumpsit.  Again,  it  is 
said  that  the  torts  for  which  alone  the  bankrupt  can  main- 
tain an  action  in  his  own  name,  are  torts  to  the  person  of 
the  bankrupt,  in  the  natural  sense  of  the  word ;  but  that 
clearly  is  not  so :  if  it  were,  how  could  the  bankrupt  main- 
tain an  action  in  his  own  name  for  slander,  Ubel,  or  any  of 
those  injuries  which  affect  his  character  or  feelings?  The 
true  distinction  is,  that  the  assignees  may  maintain  an  action 
for  the  bankrupts  real  property,  and  upon  every  contract 
relating  to  it,  for  the  bankrupt's  personal  property,  and  upon 
every  contract  relating  to  it,  and  even  upon  any  contract 
arising  out  of  a  subject  of  property,  as  in  Wright  v.  Fair* 
field;  but  on  the  other  hand,  for  any  thing  affecting  the 
bankrupt's  j9er«(m,  or  any  of  its  incidents,  whether  it  be 
his  body,  his  character,  his  feelings,  or  (as  in  this  case)  his 
personal  skill  and  labour,  the  assignees  cannot  interfere. 
They  are  the  assignees  only  of  his  property,  not  of  his 
person,  or  any  of  its  incidents.  The  laws  of  this  country 
do  not,  like  some  ancient  systems  of  law,  absolutely  deliver 
up  the  bankrupt  to  the  mercy  of  his  creditors ;  they  con- 
sign to  his  assignees  all  his  property,  real  and  personal, 
but  he  is  protected  with  the  utmost  jealousy  from  their 
interference  in  every  thing  that  relates  to  his  person  or 
personal  acquirements,  his  character,  or  his  feelings.  The 
true  rule  is  that  laid  down  in  Cullen's  Bankrupt  Laws,  that, 
if  the  cause  of  action  does  not  arise  out  of  a  subject  of  pro* 
perty,  it  will  not  pass  to  the  assignees. 

Cur.  adv.  vult. 

The  judgment  of  the  Ck>urt  was  now  delivered  by 
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Pabre.  B. — ^This  is  an  action  on  a  contract,  whereby  ^ek.  qfPieM, 
the  defendants  agreed  to  employ  the  plaintiff  for  seven  '  ^ 

years,  as  foreman  in  a  business  requiring  his  personal  skill.      Bxckham 
The  contract  was  broken  by  dismissing  the  plaintiff  alto-       Drake. 
gether ;  the  plaintiff  then  became  bankrupt,  and  the  ques- 
tion is,  whether  the  right  of  action  for  the  breach  of  the 
contract  passed  to  his  assignees. 

There  is  a  clause  in  the  agreement,  that,  in  case  either 
of  the  parties  shall  not  observe  the  contract,  he  shall  pay 
to  the  other  £500  by  way  of  liquidated  damages;  but 
there  being  many  stipulations  on  each  side,  of  different 
degrees  of  importance,  it  is  admitted  that  the  case  cannot 
be  distinguished  firom  that  of  Kemble  v.  Farren  (a),  and 
consequently,  the  defence  is  not  rested  on  the  ground,  that 
by  the  breach  a  sum  certain  became  due  to  the  bankrupt, 
which  the  assignees  had  a  right  to  as  being  in  the  nature 
of  a  debt.  The  question  then  is,  whether  the  right  to  sue 
for  unliquidated  damages  for  the  bygone  breach  of  such  a 
contract,  passes  to  the  assignees? 

Under  the  6  Geo.  4,  c.  16,  s.  63,  "  all  the  present  and 
future  personal  estate  of  the  bankrupt,  and  all  debts  due 
to  him,''  are  assigned  and  rendered  recoverable  by  the 
assignees;  and  under  these  terms  are  comprised  not 
merely  personal  chattels  and  debts,  properly  so  called,  but 
all  rights  of  action  for  injuries  to  personal  chattels,  and  for 
breaches  of  contract  relative  to  the  personal  estate  of  the 
bankrupt,  whereby  that  estate  is  prevented  from  coming  to 
the  hands  of  the  assignees,  or  diminished  in  value.  In 
such  cases,  if  the  wrongs  had  not  been  committed,  or  if 
the  contract  had  been  performed,  the  bankrupt's  personal 
estate  would  have  been  larger :  Hancock  v.  Cqffyn  {b).  The 
terms  of  the  section  include  also  every  beneficial  contract, 
executory  or  part  executed,  which  the  assignees  could  per- 
form, and  thereby  add  to  the  personal  estate :  Gibson  v. 

(a)  6  Bing.  141.  (6)  8  Bing.  358 ;  1  M.  &  Scott,  521. 
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Bxch.  of  Pkm,  CarrtUhera{a).  This  contract  is  not  one  of  tliat  descrip- 
tion.  On  the  other  hand,  the  right  of  action  for  damages, 
for  torts  committed  towards  the  bankrupt's  person  or  re- 
putation, clearly  does  not  pass  to  the  assignees ;  nor  for  tres- 
passes quare  clausum  firegit,  and  to  things  fixed  to  the  free- 
hold :  Clarke  v.  Calvert  (Jb) ;  nw  for  trespasses  per  quod  ser- 
vitium  amisit  (c) ;  nor  would  a  right  of  action  for  the  breach' 
of  4i// contracts  pass.  There  are  some  for  which  an  exe- 
cutor could  not  sue,  as  for  breach  of  promise  of  marriage 
to  a  female,  without  special  damage  to  the  personal  estate : 
Chamberlain  v.  WilUofMon  {d) ;  nor  would  it  seem  that  he 
could  sue  for  breach  of  contracts  relating  to  the  person  of 
the  deceased,  as  for  negligently  carrying  him  by  a  coach 
or  vessel,  or  negligently  conducting  his  cure,  whereby  his 
person  was  injured,  or  negligently  conducting  a  suit, 
whereby  he  was  imprisoned.  And  the  rights  of  an  exe- 
cutor are  not  so  limited  as  those  of  an  assignee ;  he  stands 
in  the  place  of  the  testator,  by  the  common  law,  and  re« 
presents  him  as  to  all  his  contracts  and  personal  rights, 
whether  they  are  available  as  assets  for  the  payment  of  his 
debts,  or  not ;  for  his  liability  to  pay  debts  is  the  con- 
sequence, not  the  object  of  his  appointment :  but  an  as- 
signee is  appointed  by  statute  for  the  purpose  of  distri- 
bution amongst  creditors,  and  takes  only  those  beneficial 
matters  (to  use  the  language  of  Lord  Tenierden,  in  Wright 
V,  Fairfield  (e),)  which  may  be  applied.  There  would  be 
no  difiiculty  in  saying,  therefore,  that  actions  for  breaches 
of  such  contracts  as  relate  to  the  person  simply  would  not 
pass  to  the  assignees.  But  suppose  the  result  of  a  breach 
of  contracts  relating  to  the  person  to  be  a  damage,  not  to 
the  person  only,  but  also  to  the  personal  estate;  as,  for 
instance,  if,  in  the  case  of  negligent  carriage  or  cure,  there 
were  consequentij>l  damage,  that  the  plaintiff  had  expended 

(a)  Ante,  321.  p.  601. 

(6)  8  Taunt  742 ;  3  Moore,  96.  (d)  2  M.  &  Sel.  408. 

(c)  Howard  v.  Crowther,  ante,  (e)  2  B.  &  Adol.  727. 
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his  money,  or  had  lost  the  profits  of  a  business,  or  the  wages  ^^*-  ^  ^^^ 
of  labour,  for  a  time ;  or  suppose  a  joint  contract  to  carry  n.^.^^.L^ 
both  the  person  and  the  goods,  and  both  were  injured,  the  Beckham 
executor  probably  might  sue  for  a  breach  of  such  contract,  Dbakb. 
and  recover  damages  to  the  extent  of  the  injury  to  the 
personal  estate;  and  there  is  no  other  who  could  sue: 
but  could  the  assignee  of  a  bankrupt  sue  in  any  of  these 
cases?  Could  the  right  of  action  on  the  contract  be 
divided  into  two  on  the  bankruptcy,  and  the  bankrupt  sue 
for  one  part,  and  the  assignee  for  another?  It  might, 
perhaps,  where  the  contract  itself  originally  related  to 
both ;  but  could  it  where  the  contract  relates  to  the  person 
only,  and  the  consequence  of  a  breach  of  it  is  an  injury  to 
the  personal  estate  as  well  as  to  the  person?  No  case  has 
yet  gone  so  far  as  to  hold  that  any  right  of  action  on  such 
a  contract  passes  to  the  assignees,  by  reason  of  consequen- 
tial damages  to  the  estate ;  and  it  cannot  be  lost  altogether ; 
and  the  sounder  principle  seems  to  us  to  be,  that  the 
bankrupt  should  sue  upon  it,  as  it  relates  to  the  person  of 
the  bankrupt  (the  damages,  when  recovered,  if  recovered 
before  the  certificate,  of  course  belonging  to  the  assignees, 
as  after-acquired  personal  estate) ;  and  that  the  assignees 
can  only  sue  for  the  breach  of  such  contracts  as  in  their 
nature  relate  to  personal  estate,  or  to  some  subject  of  pro- 
perty which  does  not  pass  to  the  assignees. 

In  that  view  of  the  case,  the  present  action  would  not 
pass :  it  relates  to  the  person ;  it  is  for  the  employment  of 
the  personal  skill  and  labour  of  the  bankrupt,  and  the 
damage  for  the  breach  of  it  would  be  compounded  partly 
of  the  personal  inconvenience  to  himself,  and  partly  of  the 
consequential  loss  to  his  personal  estate,  by  reason  of  his 
not  being  able  to  earn  so  much  in  anoth^  employment. 
We  think  that  the  plainti£P  is  entitled,  notwithstanding  his 
bankruptcy,  to  sue  on  such  a  contract  as  this,  and  that  our 
judgment  on  this  demuirer  must  be  for  the  plaintiflP. 

Judgment  for  the  plaintiff. 
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Exeh,  rf  PUat, 
1841. 
^"^^^^""^     Williams  and  Another,  Assignees,  v.  The  Great  West- 
ern Railway  Company. 

In  trover  for  TrOVER.  The  declaration  stated,  that  the  plaintiffs, 
barrows/ iron  as  assignees  of  Henry  Kirby,  a  bankrupt,  were  lawfully 
verdict  was  ^'*  possessed  of  Certain  waggons,  bodies  of  waggons,  sets 
^Ifntiffsauhc  ^^  whcels,  wheclbarrows,  deal  planks,  200  tons  of  iron, 
trial  for  £1850,  200  tons  of  irou  rail,  500  pieces  of  wood,  500  pieces  of 
on  the  argument  wooden  slecpers,  and  fifty  casts;  that  they  came  into  the 
oase'wu^.  posscssiou  of  the  defendants  by  finding,  and  that  the  de- 
duced byoon-    fendants  converted  them  to  their  own  use.   The  defendants 

sent  to  £600, 

and  the  follow-  pleaded,  first,  except  as  to  six  bodies  of  waggons,  nine  sets 
drawn  up^^  of  wheels,  seventy-six  wheelbarrows,  165  planks,  and  500 
byconMnt^Ouit  P^®^*  ®^  wood — ^uot  guilty;  Secondly,  except  as  to  the 
the  verdict  goods  and  chattels  in  the  first  plea  mentioned,  a  denial  of 
piainUffs  on  the  the  plaintiff's  property  as  assignees;  and  thirdly,  as  to  the 
nuse^be^e-  causes  of  action  mentioned  and  excepted  in  the  first  plea, 
duced  to  the      payment  into  CJourt  of  £150. 

sum  of  £600,  . 

and  that  as  to  At  the  trial  before  Mauk,  B.,  at  the  Summer  Assizes  for 

the  ciaim"\he  Somersetshire,  1840,  it  appeared  that  Kirby,  the  bankrupt, 

tered  fo?  th?"  ^^  agreed  before  his  bankruptcy,  with  the  Great  Western 

defendanu:—  Railway  Company,  to  execute  certain  works  on  their  line, 

ITe/if,  that  this  ,  ,     ,  .,    ,  .  ,  ,  .       ,  «         , 

was  the  pro-  and  had  provided  materials  and  implements  for  that  pur- 

^e  issurbe-  fose.    At  the  time  of  his  bankruptcy,  some  of  these  were 

aJldlhaf the  ^T^S  ^oose  ou  the  railway,  others  had  been  temporarily 

pUintifi  were  fixed  there,  and  others  were  lying  in  an  adjoining  field, 

not  entitled  to  J  o  » 

have  the  ver-  which  Kirby  had  hired  of  the  proprietor.     The  assignees 

geneSiy  for  Contended,  that  none  of  this  property  (which  formed  the 

them,  but  the  subject  of  the  present  action)  had  passed  to  the  defendants ; 

entitled  to  a  the  defendants  insisted  that  aU  of  it,  with  the  exception  of 

their  costs,  as  to  the  articles  specified  in  the  first  plea,  had  vested  in  them 

aittie  ©faction  '^^^^  t^®  Contract.    The  value  of  the  whole  was  agreed 

as  they  had  between  the  parties  at  the  sum  of  £1850,  and  a  verdict 

aucceededon.  ,        ,        i   .      .«.    -        ^  i  . 

was  taken  for  the  plamtiffs  for  that  amount,  subject  to  a 
motion  to  enter  a  nonsuit.    The  parties  afterwards  agreed 
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on  a  special  case,  which  was  argued  in  last  Trinity  Term,  Bg^.  tf  PiMt, 


1841. 


when  the  Conrt,  by  consent  of  the  parties,  ordered  a  ver- 
dict to  be  entered  for  the  plaintiff  for  £600.    The  rule      Williams 
was  drawn  up  by  the  officer  in  the  following  terms : — '*  It        Great 
is  ordered,  by  consent,  that  the  verdict  found  for  the  plain     railway  Co. 
tiflb  on  the  trial  of  this  cause  be  reduced  to  the  sum  of 
£600;  and  that,  as  to  the  residue  of  the  claim,  the  verdict 
be  entered  for  the  defendants.'' 

Bere^  tor  the  plaintiffs,  now  applied  to  the  Court  to  alter 
the  terms  of  the  rule,  and  to  direct  the  verdict  to  be  en- 
tered generally  for  the  plaintiflb;  referring  to  Anderson  v. 
Chapman(a)j  and  Btrdy.  Penrice{b). 

Parks,  B. — ^This  case  differs  from  Anderson  v.  Chcgpnum. 
That  was  an  action  on  the  case  for  the  negligent  convey- 
ance of  merchandise  shipped  on  board  a  vessel  of  the  de- 
fendant, and  the  plaintiffs  there  were  seeking  to  recover  on 
one  entire  contract,  and  their  failure  of  proof  of  negligence, 
as  to  a  portion  of  the  goods,  merely  went  in  reduction  of 
damages.  Here,  however,  the  issue  is  divisible;  and  the 
defendants  having  succeeded  as  to  a  part  of  the  cause  of 
action,  are  entitled  to  their  costs  as  to  so  much. 

Alderson,  B.,  and  Ournby,  B.,  concurred. 

Application  refused. 
(a)  5  M.  &  W.  483.  (6)  6  M.  &  W.  764. 
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Bxeh.  of  Pkat, 
1841. 


MoNDEL  V.  Steel. 

Special  assumpsit  on  a  contract  to  build  a  ship  for  the 
plaintiff,  at  a  certain  rate  per  ton,  and  according  to  a  cer- 
tain specification  (setting  it  out);  and  the  breach  assigned 
was,  for  not  building  the  ship  with  scantling,  fastening,  and 
planking;  according  to  the  specification ;  by  reason  whereof 
ling.ftjrtening)'  *^®  ^'^^P*  ^^  ^  Certain  vojagc,  was  so  much  strained  that  it 
and^^anking,  became  neccssarj  to  refasten  and  repair  her;  and  thereby 
specification,      the  plaintiff  lost  the  use  of  her  during  the  time  she  was 

and  alleging  ,  .  ,  . 

special  damage,  uudcrgomg  such  repairs. 

Plea,  that  the         p|g^^  ^^^^  ^^^  plaintiff  ought  not  further  to  maintain 


Special  assump- 
sit on  a  contract 
to  bnild  a  ship 
according  to  a 
specification, 
assigning  a 
breach  in  not 
building  the 


his  said  action  in  respect  of  the  said  alleged  breach  of  con- 
tract in  the  declaration  mentioned,  because  the  defend- 
ant says  that  he  the  defendant,  heretofore,  to  wit,  on  &c., 
before  the  Barons  of  her  Majesty's  Court  of  Exchequer  at 
Westminster,  in  the  county  of  Middlesex,  impleaded  the 


defendant  had 
sued  the  plain- 
tiff for  the  ba- 
lance of  the 
agreed  price  of 
the  ship,  after 
payment  of 
£8,500,  and 
also  for  a  sum 
ofiK150  for  ex- 
tra work,  in  the  plaintiff  in  an  action  on  promises,  and  by  the  said  action 

orm  o  an  ac-  gQ^g^^  ^^  rccovcr  from  the  plaintiff,  over  and  above  a  sum  of 
21. 4t8»  Q^d.  hereinafter  mentioned,  the  sum  of  86/.  6s.  4^^ 
being  the  balance  of  the  price  of  the  said  ship  in  the  said 
declaration  mentioned,  calculated  according  to  the  provi- 
sions and  terms  of  the  said  memorandum  of  agreement 


tion  fbr  work 
and  labour,  and 
for  goods  sold 
and  delivered; 
that  issue  was 
joined,  and,  on 
the  trial  of  the 
cause,  the  now 


plaintiff  gave 

evidence  in  his  defence  of  the  same  breach  of  contract  alleged  in  the  declaration,  and  insisted,  if 
the  amount  of  compensation  to  which  he  was  entitled  exceeded  or  equalled  the  balance  and 
value  of  the  extra  work,  that  he^the  now  plaintiff  was  entitled  to  a  verdict;  if  less,  then  he  was  en- 
titled to  a  deduction,  upon  the  amount  of  bo^,  to  the  extent  of  such  amount  of  compensation : 
that  the  Judge  who  tried  the  cause  so  directed  the  jury,  and  the  jury  found  that  the  now  de- 
fendant had  committed  a  breach  of  the  contract,  and  that  the  now  plaintiff  was  entitled  to  some 
compensation,  which  they  deducted  from  the  price  of  the  ship  and  the  value  of  the  extra  work : 
that  the  now  defendant  had  judgment  for  the  amount,  after  such  deduction  had  been  made, 
since  the  commencement  of  this  suit : — Held,  that  the  plea  was  bad  on  general  demurrer. 

Held,  also,  that  all  that  the  plaintiff  could  bylaw  be  allowed  in  diminution  of  damages  on  the 
former  trial,  was  a  deduction  from  the  agreed  price,  according  to  the  difference  between  the  ship 
as  she  was  at  the  time  of  delivery,  and  what  she  ought  to  have  been  according  to  the  contract: 
but  that  any  claim  for  damages  on  account  of  the  subsequent  necessity  for  repairs  could  not  be 
allowed  in  the  former  action,  and  might  be  recovered  in  this. 

In  all  actions  for  goods  sold  and  delivered  with  a  warranty,  or  for  work  and  labour,  as  well  as 
in  actions  for  goods  agreed  to  be  supplied  according  to  a  contract,  it  is  competent  for  the  defend- 
ant to  shew  how  much  less  the  subject-matter  of  the  action  was  worth  by  reason  of  the  breach  of 
the  contract:  and  to  the  extent  that  he  obtains,  or  is  capable  of  obtaining,  an  abatement  of 
price  on  that  account,  he  must  be  considered  as  having  received  satu£siction  for  the  breach  of 
contract;  and  he  is  precluded  from  recovering  in  another  action  to  that  extent,  but  no  more. 
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therein  also  mentioned,  and  which  remained  unpaid  to  fiwft.  ti  Pkmt, 


him  the  now  defendant,  after  the  payment  by  the  now 
plaintiff  to  him  of  the  snm  of  82.  bs.,  in  the  said  dedaiar 
tion  also  mentioned,  and  after  credit  being  given  to  the 
now  plaintiff  for  two  other  sums  hereinafter  mentioned ; 
and  also  to  recover  £rom  the  now  plaintiff  the  further  sum 
of  184/.  Ss.  2d.,  being  the  valne  of  certain  work,  labour, 
and  materials  done  and  provided  for  the  now  plaintiff  by 
the  now  defendant  in  and  about  the  said  ship,  and  which 
were  extra  of  and  in  addition  to  the  work,  labour,  and  ma- 
terials mentioned  and  included  in  the  said  memorandum 
of  agreement. — [The  plea  then  set  out  the  whole  of  the 
pleadings  in  that  action,  which  was  indebitatus  assumpsit 
in  £4000,  for  work  and  materials,  goods  sold  and  deli- 
vered, jmd  on  an  account  stated : — ^pleas,  1st,  except  as 
to  21.  4i8.  9\d.,  parcel  &c.,  non  assumpsit;  2ndly,  as  to 
the  21.  4».  9ld.,  payment  into  Court  of  that  sum,  which 
the  now  defendant  accepted;  8rdly,  except  as  to  21. 4s.  9id., 
pajrment,  which  was  denied  by  the  replication;  4thly, 
except  -as  to  2/.  4a.  9^d.,  a  set-off  for  work  and  materials, 
goods  sold  and  delivered,  money  paid,  and  on  an  account 
stated.  The  plea  then  proceeded  as  follows:] — ^And  the 
defendant  further  saith,  that  all  the  said  issues  were 
duly  joined  between  him  the  now  defendant,  and  the 
now  plaintiff,  and  afterwards,  to  wit,  at  ike  General  Ses- 
sions of  Assise  holden  at  Liverpool,  in  and  for  the  south- 
em  division  of  the  county  palatine  of  Lancaster,  on  ftc., 
before  Sir  WUkam  Henry  MmUe,  Knight,  one  of  the  Jus- 
tices of  our  Lady  the  Queen  of  her  Court  of  Common 
Pleas  at  Westminster,  and  Sir  Robert  Mounaey  Rolfe, 
Knight,  one  of  the  Barons  of  our  said  Lady  the  Queen  of 
her  Court  of  Exchequer  at  Westminster,  Justices  of  our 
said  Lady  the  Queen  of  her  Court  of  Common  Pleas  of 
the  said  county  palatine,  the  said  issues  so  as  aforesaid 
joined  came  on  in  due  and  regular  form  of  law,  to  be  tried 
before  the  said  Sir  Robert  Mounaey  Rojfe,  and  the  same 

L  L  l2 


1841. 
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Exek.  4  PUoi,  were  then  tried  in  due  course  of  law,  by  a  jury  of  the 


1841. 


county  duly  summoned,  chosen,  and  sworn  in  that  behalf, 
between  the  now  defendant  and  the  now  plaintiff.  And 
the  defendant  farther  says,  that  at  the  said  trial  he,  the 
now  defendant,  duly  proved  and  gave  in  eridence  the  said 
memorandum  of  agreement  in  the  said  declaration  men- 
tioned, and  further  proved  the  delivery  to  and  acceptance 
by  the  now  plaintiff  of  the  ship  thereby  contracted  to  be 
biult,  and  that  the  price  thereof,  calculated  according  to 
the  provisions  and  terms  of  the  said  memorandum  of  agree- 
ment in  that  behalf,  amounted  to  the  sum  of  8608/.  Ss.  lOd,, 
whereof  the  now  plaintiff  had  paid  him,  the  now  defendantj 
the  said  sum  of  £8500  in  the  said  declaration  mentioned, 
and  was  also  entitled  to  credit  for  two  other  sums,  namely, 
18/.  7s.  6d.  and  8/.  10s.,  leaving  the  said  sum  of  86/.  6s.  4d., 
the  balance,  unpaid  to  the  now  defendant;  and  he  the 
defendant  further  proved  and  gave  evidence  that  he,  the 
now  defendant,  had  done  and  provided  for  the  now  plain- 
tiff, and  at  his  request,  for  the  said  ship,  work,  labour, 
and  materials,  to  the  value  of  184/.  Ss.  2d.,  which  was  extra 
of  and  in  addition  to  the  work,  labour,  and  materials  in  the 
said  memorandum  of  agreement  mentioned.  And  the  now 
defendant  further  says,  that  the  now  plaintiff,  at  the  said 
trial,  and  in  defence  of  the  said  causes  of  action  of  him  the 
now  defendant,  and  in  answer  thereto,  averred  and  gave  evi- 
dence of  the  very  same  and  identical  breach  of  contract  al- 
leged by  the  now  plaintiff  to  have  been  committed  by  the 
now  defendant  in  the  said  declaration  in  this  suit,  that  is  to 
say,  that  the  now  defendant  did  not  build  the  said  ship  of  the 
very  best  materials,  in  conformity  with  the  said  specification 
in  the  said  declaration  mentioned,  and  did  not  biuld  the 
same  with  the  whole  of  the  scantling,  fastening,  and  plank- 
ing inside  and  outside,  such  as  is  mentioned  in  Lloyd's 
Survey  Book  for  a  twelve  years'  ship,  but  omitted  and  ne- 
glected so  to  do.  And  the  defendant  farther  says,  that  the 
now  plaintiff,  at  the  said  trial,  produced  witnesses  and 
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gave  evidence  in  support  of  his  said  alleged  defence,  and   i^ceA.  rf  pum, 
in  answer  to  the  said  causes  of  action  of  him  the  now  de-  *  - 

fendant;  and  then  insisted  at  the  said  trial,  that  if  the  said  Mondbl 
jury  were  of  opinion  and  found  that  the  now  defendant  smt. 
had  committed  the  said  breach  of  contract,  or  any  part 
thereof,  and  that  the  amount  of  compensation  or  of  da- 
mages to  which  he  the  now  plaintiff  was  entitled  by  rea- 
son thereof,  exceeded  or  equalled  the  amount  of  the  said 
balance,  and  the  value  of  the  said  extra  and  additional 
work,  labour,  and  materials  as  aforesaid,  that  he,  the  now 
plaintiff,  was  entitled  to  have  the  verdict  found  for  him. 
And  further,  that  if  the  said  jury  were  of  opinion  and 
found  that  he  the  said  plaintiff  was  entitled  to  any  com- 
pensation or  damages  in  respect  of  the  said  alleged  breach 
of  contract,  or  any  part  thereof,  although  the  same  might 
be  less  in  amount  than  the  amount  of  the  said  balance, 
and  the  said  value  of  the  said  extra  and  additional  work, 
labour,  and  materials,  that  he  the  now  plaintiff  was  enti- 
tled to  have  the  same  deducted  firom  the  said  last-men- 
tioned amount  \  and  the  said  now  plaintiff  then  prayed  the 
said  Baron  to  state  to  and  inform  the  said  jury,  that  he 
the  now  plaintiff  was  so  entitled.  And  the  defendant 
further  saith,  that  in  pursuance  of  such  prayer  of  the 
now  plaintiff,  and  in  accordance  therewith,  the  said  Baron 
did  4M||^P  summing  up  the  evidence  at  the  said  trial, 
state^MRFjl||^tthe  said  jury,  that  if  they  found  and 
were  of  opinioi^^ffl^^he  now  defendant  had  committed 
the  said  alleged  breach  of  contract,  or  any  part  thereof, 
that  they  should  decide  and  ascertain  what  was  the  amount 
of  compensation  or  damages  to  which  the  now  plaintiff 
was  entitled  by  reason  thereof;  and  that  if  the  said  com- 
pensation or  damages  equalled  or  exceeded  the  amount  of 
the  said  balance,  and  the  value  of  the  said  extra  and  ad- 
ditional work  and  labour  and  materials,  that  they  should 
find  their  verdict  for  the  plaintiff  in  this  action;  and 
that  if  the  amount  of  compensation  or  damages  to  which 
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Etek.  9f  Pkv,  they  found  the  plaintiff  in  this  action  was  entitled,  was 
*  -  less  than  the  amount  of  the  said  balance  and  the  va- 
MoNDSL  Joe  of  the  said  extra  and  additional  work  and  labour 
8TBBL.  and  materials,  that  they  should  deduct  such  compen- 
sation or  damages  from  the  said  amount,  and  find  their 
Tcrdict  for  the  defendant  in  this  action  for  the  differ- 
ence only.  And  the  defendant  further  says,  that  the 
said  jury,  in  pursuance  of  such  direction,  did  then  find 
that  the  defendant  in  this  action  had  committed  a  breach 
of  the  said  contract  in  the  declaration  in  this  action  men- 
tioned^  and  that  the  plaintiff  in  this  action  was  entitled 
to  compensation  and  damages  in  respect  thereof;  and 
then  found  their  verdict  for  the  now  defendant,  for  the 
difference  only  between  the  said  compensation  and  da« 
mages  which  they  so  found  the  plaintiff  in  this  action  was 
entitled  to  by  reason  of  the  said  breach  of  contract,  and 
the  amount  of  the  said  balance,  and  the  value  of  the  said 
extra  and  additional  work  and  labour  and  materials  as 
aforesaid,  that  is  to  say,  for  the  sum  of  £120  only,  which 
was  considerably  less  than  the  amount  of  the  said  balance 
as  aforesaid,  and  the  value  of  the  said  extra  and  additional 
work  and  labour  and  materials.  And  the  defendant  fur- 
ther says,  that  the  said  jury  then  found  all  the  said  issues 
so  as  aforesaid  joined  for  him  the  defendant,  and  assessed 
his  damages  on  occasion  of  the  premises  in  the  said  action, 
besides  lus  costs  and  chaises  by  him  in  his  said  suit,  to  the 
said  sum  of  £120  as  aforesaid,  and  those  costs  and  charges 
to  40^. ;  and  such  proceedings  were  afterwards  had  in  her 
Mi^est/s  said  Court  of  Exchequer  at  Westminster,  that 
afterwards,  and  after  the  commencement  of  this  suit,  to 
wit,  on  &c.  aforesaid,  it  was  considered  by  the  said  Court 
that  the  now  defendant  should  recover  against  the  i^ow 
plaintiff  his  said  damages,  costs,  and  charges  by  the  jury 
aforesaid  in  form  aforesaid  assessed,  and  also  £262  for 
his  costs  and  charges  by  the  said  Court  adjudged  of  in* 
crease  to  the  now  defendant,  with  his  assent,  which  said 
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damages,  coats  and  charges  in  the  whole  aniounted  to  iE884.  BmH.  of  PUat, 
and  the  now  plaintiff  in  mercy,  &c.;  as  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  Coort  of 
onr  Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  more  fully  and  at  large  appears,  which  said 
judgment  still  remains  in  full  force  and  effect,  not  in  the 
least  reversed  or  made  void.  And  the  defendant  in  fact 
saith,  that  the  said  alleged  breach  of  contract  by  the  now 
defendant,  or  by  the  plaintiff  in  the  declaration  in  this 
suit  alleged,  is  the  very  same  identical  breach  of  contract  so 
alleged  and  proved  by  the  now  plaintiff  at  the  said  trial, 
and  relied  upon  by  him  as  aforesaid,  and  for  and  in  re- 
spect of  which  he  obtained  such  compensaticm  and  damages 
as  aforesaid.  Verification  and  prayer  of  judgment. 
Special  demurrer,  and  joinder  in  demurrer. 

Cleasby,  in  support  of  the  demurrer. — ^The  plea  is  bad  in 
substance.  The  facts  stated  in  it  afford  no  answer  to  the 
present  action,  which  is  brought  to  recover  the  special 
damage  resulting  firom  the  breach  of  contract. — He  was 
then  stopped  by  the  Court,  who  called  on 

Martin  to  support  the  plea. — The  plea  shews  that  the 
defendant  has  already  received  a  compensation  for  the 
breach  of  contract,  and  that  is  an  answer  to  the  action.  If 
a  person  elects  to  receive  compensation  for  a  breach  of 
warranty  or  contract,  it  is  a  satisfieustion.  An  impression 
formerly  prevailed,  that  when  a  party  contracted  to  pay  a 
stipulated  price  for  work  and  labour,  the  party  perform- 
ing it  was  entitled  to  recover  the  stipulated  price,  and 
that  the  only  remedy  for  a  breach  of  the  contract  was  by 
a  cross  action.  But  in  Basten  v.  Butter  (a)  a  different 
opinion  was  entertained,  and  it  was  there  held,  that  where 
ike  plaintiff  declared  upon  a  quantum  meruit  for  work  and 

(a)  7  East,  479. 
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Exek.  rfPUat,  lahouT  and  materials,  it  was  competent  to  the  defendant, 
even  without  notice  to  the  plaintiff,  to  prove  that  the  work 
was  not  worth  so  much  as  the  plaintiff  claimed;  and  if  it 
appeared  that  the  plaintiff  had  been  paid  on  account  as 
much  as  the  work  was  worth,  he  could  not  recover.     In 
PouUan  V.  Lattimore  (a),  where,  by  a  contract  for  the  sale 
of  cinque-foin  seed,  the  vendor  warranted  it  to  be  good 
new-growing  seed,  and  soon  after  the  sale  the  buyer  was 
told  that  it  did  not  correspond  with  the  warranty,  and 
he  afterwards  sowed  part  and  sold  the  residue;  it  was 
held,  that  in  an  action  to  recover  the  price,  it  was  com- 
petent to  the  buyer  to  shew  that  the  seed  did  not  corre- 
spond with  the  warranty.    Bayley,  J.,  there  says,  "  From 
the  nature  of  the  article  and  of  the  contract  of  warranty, 
I  think  the  vendee  was  not  bound  to  return  the  seed  with- 
out using  it;  that  by  keeping  it  he  has  not  precluded  him- 
self either  firom  bringing  an  action  for  breach  of  the  war- 
ranty, or  from  insisting  on  such  breach  in  this  action,  in 
order  to  shew  that  the  seed  was  of  less  value  than  the 
seller  represented  it  to  be/'     And  IMtledale,  J.,  says,  ''  I 
am  of  opinion,  that  where  goods  are  warranted,  the  ven- 
dee is  entitled,  although  he  do  not  return  them  to  the 
vendor  or  give  notice  of  their  defective  quality,  to  bring  an 
action  for  breach  of  the  warranty ;  or  if  an  action  be  brought 
against  him  by  the  vendor  for  the  price,  to  prove  the 
breach  of  the  warranty,  either  in  diminution  of  damages 
or  in  answer  to  the  action,  if  the  goods  be  of  no  value/' 
[Alderwny  B. — If  two-thirds  of  the  seed  were  bad,  and 
one-third  good,  the  vendor  would  be  entitled  to  damages 
for  that  which  is  good.]     This  is  the  case  of  a  single  arti- 
cle, that  of  a  ship.     This  doctrine  is  more  fully  gone  into 
in  the  case  of  Street  v.  Blay  {b),  where  it  was  held,  that  a 
person  who  had  purchased  a  horse  warranted  sound  might, 
in  an  action  by  the  vendor  for  the  price,  give  the  breach 

(a)  9  B.  &  C.  259;  4  Man.  &  Ry.  208.  (6)  2  B.  &  Adol  456. 
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of  warranty  in  evidence  in  reduction  of  damages.    It  was  £mA-  ^  ^Jm«» 
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there  said  by  the  plaintiff's  connsel  in  argument,  that  ''a 
defence  of  this  kind  is  in  the  nature  of  a  cross  action  upon  Mondbl 
the  warranty,  and  is  admitted  in  order  to  avoid  circuity  Stbu.. 
of  proceedings,''  and  that  view  is  adopted  by  Lord  Ten- 
terden,  C.  J.,  in  deliyering  the  judgment  of  the  Court : — 
"The  cases  have  established  that  the  breach  of  warranty 
may  be  given  in  evidence  in  mitigation  of  damages,  on  the 
principle,  as  it  should  seem,  of  avoiding  circuity  of  action." 
It  would  be  quite  absurd  to  say  that  it  is  to  avoid  circuity 
of  action,  if  the  other  right  of  action  is  not  extinguished, 
[Parke,  B. — ^This  is  not  the  case  of  a  warranty ;  it  is  an 
agreement  to  build  a  ship  of  a  given  description,  and  if  it 
is  not  biult  according  to  the  agreement,  the  vendee  is  not 
bound  to  vMcive  it;  but  if  he  does  receive  the  ship,  is  he 
not  bound  on  a  new  contract  on  a  quantum  meruit,  to  pay 
for  it  ?]  In  Thornton  v.  Place  (a),  Parke,  J.,  was  of  opinion, 
that  where  a  tradesman  furnishes  work  differing  firom  the 
specification  agreed  on,  he  is  not  entitled  to  the  actual 
value  of  the  work,  but  only  to  the  agreed  price,  minus 
such  a  sum  as  it  would  take  to  complete  the  work  accord- 
ing to  the  specification.  [Parke,  B. — The  role  there  laid 
down  does  not  apply  to  the  present  case:  that  action 
was  on  a  quantum  meruit.]  The  object  is  the  avoiding 
circuity  of  action,  and  that  must  necessarily  involve  the 
extinguishment  of  the  other  right  of  action.  The  cases 
shew,  that  although  the  plaintiff  might  have  sued  originally 
for  the  damage  sustained  for  the  breach  of  contract,  yet 
that,  having  given  the  breach  in  evidence  in  reduction  of 
the  damages  claimed  in  the  former  action,  he  has  thereby 
exercised  the  option  which  the  law  allowed  him,  and,  as  in 
the  case  of  a  set-off,  has  precluded  himself  from  bringing 
this  action.  AUen  v.  Canieron  {b)  meets  the  objection  as  to 
the  distinction  between  a  warranty  and  a  contract  of  this 

(a)  I  M.  &  Rob.  218.  (b)  1  Cr.  &  M.  832. 
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Mxek.  of  PUuSf  kind.    There  A.  contracted,  in  consideration  of  2202,  10#., 
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to  seU  and  plant  a  qnantity  of  trees  on  B/s  land;  and  also 

that  he  would^  at  his  own  costs  and  charges^  keep  in  order 
the  trees  for  two  years  after  the  planting,  and  that  such  as 
should  die  during  that  period  should  be  replaced  by  him; 
and  in  an  action  to  recover  the  price^  it  was  held  that  evi- 
dence of  non-performance  by  A.  of  any  part  of  the  contract 
on  his  part,  was  admissible  in  reduction  of  damages.  Baykf, 
B.,  there  says,  in  the  course  of  the  argument,  "  Street  y. 
Blay  goes  almost  the  whole  length  of  this  case;''  and  in 
giving  judgment  he  says,  ^^Is  the  plaintiff  liable  to  an 
abatement  firom  the  amount  agreed  on  in  respect  of  mis- 
conduct on  his  part,  or  non-ftdfilment  of  what  he  is  bound 
to  perform  ?  The  case  of  Street  v.  Blay  puts  this  in  a  plain 
and  satisfactory  point  of  view,  not  leaving  the  defendant 
to  a  cross  action  to  recover  for  the  diminution  in  value  by 
reason  of  the  plaintiff's  non-pofformance  of  the  contract, 
but  entitling  him  to  deduct  the  amount  of  damage  he  has 
sustained  thereby;  that  is  a  very  plain  and  intelligible  rule, 
and  the  present  case  shews  the  wisdom  of  it."  That  autho- 
rity goes  the  entire  length  of  what  the  present  defendant  is 
contending  for.  The  contrary  doctrine  would  be  exceed- 
ingly unjust.  If  a  party  elects  to  derive  a  benefit  by  a  plea 
in  a  former  action,  it  estops  him  firom  bringing  a  cross  action. 
The  policy  of  the  law  is  to  compel  the  party  to  come  forward 
with  the  whole  of  his  case,  and  not  to  permit  him  to  lie  by 
and  see  his  opponent's  case,  and  then  bring  a  cross  action. 
In  Hefmell  v.  Fairlamb{a),  it  was  held  that  a  party  cannot 
bring  an  action  for  what  has  been  the  object  of  a  set-off  in 
a  former  action  by  the  defendant  against  him.  That  is  the 
view  taken  of  this  subject  in  Chitty  on  Pleading,  (vol.  i.  p. 
671^  6th  edition),  where  it  is  said,  ''These  statutes  were 
passed  for  the  benefit  of  defendants,  and  they  are  not  im- 
perative; so  that  a  defendant  may  waive  his  right  to  set 

(a)3£sp.  104. 
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off.  and  bTins  a  gtom  acdon  for  a  debt  due  to  him  from  Btek.  of  pimi. 

1841 
the  plaintiff;  and  where  he  is  not  prepared,  at  the  time  '  - 

the  plaintiff  sues  him,  to  prove  his  cross  demand,  it  is  most  Monou. 
advisable  not  to  plead  or  give  notice  of  set  off ;  for,  in  case  Stbbi;. 
he  should  go  into  evidence  npon  the  trial  in  support  of  his 
cross  demand,  and  fail  in  the  attempt,  he  cannot  after- 
wards proceed  in  a  cross  action  for  the  amount;  and  a 
party  cannot  bring  an  action  for  what  he  has  succeeded  in 
setting  off  in  a  former  action  against  him/' — He  also  cited 
Easimure  v.  Laws  (a),  Ouiram  v.  Mcrewood  (6),  and  Com. 
Dig.  Action  (K  3). 

Cleaaby,  in  reply. — ^There  was  nothing  whatever  in  the 
former  action  to  denote  what  amount  of  damage  had  been 
sustained  in  consequence  of  the  breach  of  the  contract. 
It  is  an  assumption,  to  say  that  the  defendant  has  made  his 
election.  Even  if  this  were  like  the  case  of  Street  v.  Blay, 
the  giving  in  evidence  a  breach  of  the  agreement  in  re- 
duction of  damages,  in  the  former  action,  would  not  pre- 
vent the  defendant  in  that  action  from  afterwards  bringing 
an  action  to  recover  the  special  damage  sustained  by  the 
breach  of  contract.  Avoiding  circuity  of  action  means 
that  the  party  should  not  be  compelled  to  pay  the  whole 
sum  specified  in  the  agreement,  and  then  be  driven  to  a 
cross  action.  The  distinction  between  the  present  case 
and  those  cited  is,  that  this  claim  could  not  be  pleaded  as  a 
set  off,  so  that  the  plaintiff  in  the  original  action  would  at 
all  events  be  entitled  to  recover  nominal  damages.  There 
is  no  analogy  between  this  case  and  a  set-off,  because  this 
matter  was  no  answer  to  the  former  action.  No  claim  was 
made  in  respect  of  the  breach  of  the  contract,  but  the  de- 
fendant merely  insisted  on  the  breach  of  contract  as  shew- 
ing that  the  plaintiff  in  that  action  was  not  entitled  to  re- 
cover the  sum  agreed  upon,  but  only  on  a  quantum  meruit. 

(a)  7  Scott,  461.  (6)  3  East,  847. 
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EMdL  rf  Pka$,  SuDDOfie  the  defendant  in  that  action  had  paid  into  Cionrt  all 
'  that  the  phiintiff  was  entitled  to  reoover^  oould  not  he  after^ 
wards  sne  for  the  breach  of  contract?  A  aet-off  ia  a  satis- 
faction of  the  connter  daim^  which  this  was  not.  It  does 
not  appear  that  the  jury  have  given  any  compensation  for 
the  special  damage  arising  from  the  breach  of  contract. 
The  plea,  therefore,  is  no  answer  to  the  action. 

Cnr.  ady.  vnlt. 

The  judgment  of  the  C!ourt  (a)  was  now  delivered  by 

Parke,  B. — In  this  case,  the  declaration  is  in  special  as- 
sumpsit on  a  contract  to  build  a  ship  for  the  plaintiff,  at  a 
certain  rate  per  ton,  and  according  to  a  certain  specifica- 
tion :  and  the  breach  assigned  is  for  not  building  a  vessel 
with  scantlings,  fastenings,  and  planking,  according  to 
such  specification;  by  reason  whereof  the  ship,  on  a  voy- 
age from  London  to  New  South  Wales  and  back,  was  so 
much  strained  that  it  became  necessary  to  re-fasten  and 
repair  her. 

To  this  declaration  there  was  one  plea,  to  which  it  is  un- 
necessary to  allude,  as  it  was  admitted  to  be  bad  on  special 
demurrer,  and  is  to  be  amended ;  and  a  second  plea,  on 
which  the  question,  which  we  have  taken  time  to  con- 
sider, arises. 

This  plea  states  in  substance,  that  the  defendant  had 
sued  the  plaintiff  for  the  balance  of  the  agreed  price  of 
the  vessel,  after  payment  of  £3500,  and  also  for  a  sum  of 
JE184  odd  for  extra  work,  in  the  form  of  an  action  for 
work  and  labour,  and  for  goods  sold  and  delivered;  that 
issue  was  joined,  and,  on  the  trial  of  the  cause,  the  plain- 
tiff gave  evidence  in  his  defence  of  the  same  breach  of 
contract  alleged  in  the  declaration;  and  insisted,  that  if  the 
amount  of  compensation  to  which  he  was  entitled,  exceeded 


(a)  Parke,  B.,  Alderson,  B.,  Oumey,  B.,  and  Eolfe,  B. 
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or  equalled  the  balance  of  the  price  and  the  value  of  the  &»*•  4  Pitas, 
extra  work,  the  now  pIainti£P  was  entitled  to  a  verdict; 
if  it  was  leas,  that  he  was  entitled  to  a  deduction  firom  the 
amount  of  both,  of  such  amount  of  compensation.  The  plea 
proceeds  to  state,  (and,  we  must  assume,  correctly,  for  the 
purposes  of  this  argument,  though  the  statement  has  arisen 
firom  mistake),  that  the  learned  judge  before  whom  the 
cause  was  tried,  my  brother  Rolfe,  so  directed  the  jury; 
and  that  the  jury  found  that  the  now  defendant  had  com- 
mitted a  breach  of  contract,  and  was  entitled  to  some 
compensation,  which  they  deducted  firom  the  price  of  the 
vessel  and  value  of  the  extra  work;  and  the  now  defend- 
ant had  judgment  for  the  amount,  after  such  deduction 
had  been  made,  since  the  commencement  of  this  suit. 

The  plaintiff  demurred  to  this  plea,  assigning  several 
causes  of  special  demurrer,  which  it  is  not  necessary  to 
notice,  as  we  are  all  of  opinion  that  it  is  bad  in  substance. 

The  ground  on  which  it  was  endeavoured  to  support  the 
plea,  in  a  very  ingenious  argument,  was  this :  that  a  de- 
fendant in  an  action  for  the  stipulated  price  of  a  chattel, 
which  the  plaintiff  had  contracted  to  make  for  the  defend- 
ant of  a  particular  quality,  or  of  a  specific  chattel  sold 
with  a  warranty,  and  delivered,  had  the  option  of  setting 
up  a  counter  claim  for  breach  of  the  contract  in  the  one 
instance,  or  the  warranty  in  the  other,  in  the  nature  of  a 
cross  action;  and  that  if  he  exercised  that  option,  he  was 
in  the  same  situation  as  if  he  had  brought  such  an  action; 
and  consequently,  could  not,  after  judgment  in  one  action, 
bring  another;  and  the  case  was  likened  to  a  set-off  under 
the  statutes.  This  argument  was  founded  on  no  other 
authority  than  an  expression  of  Lord  Tenterden  in  ^ring 
the  judgment  of  the  Court  in  the  case  of  Street  v.  Blay  (a), 
his  lordship  having  said  that  a  breach  of  warranty  might 
be  given  in  evidence  in  an  action  for  the  price  of  a  specific 

(a)2B.&Ald.462. 
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Exck.  of  Pimut  article  »M^  in  mitigatioii  of  damages^  ''on  the  principle, 
it  alumld  seem,  of  ayoiding  dicnity  of  action/'  But  we 
are  all  of  opinion  that  no  such  inference  is  to  be  drawn 
from  that  expression;  what  was  meant  was,  that  the  sum 
to  be  recovered  for  the  price  of  the  artide  might  be  reduced 
by  so  mtMh  as  the  article  was  diminished  in  value,  by  rear- 
son  of  the  non-compliance  with  the  warranty;  and  that 
this  abatement  was  allowed  in  order  to  save  the  necesnty 
of  a  cross  action.  Formerly,  it  was  the  practice,  where  an 
actioii  w^usi  brought  for  an  agreed  price  of  a  specific  chattd, 
sold  with  a  warranty,  or  of  work  which  was  to  be  p^ormed 
according  to  contract,  to  allow  the  plaintiff  to  recover  tiie 
stipulated  sum,  leaving  the  defendant  to  a  cross  action  for 
breach  of  the  warranty  or  contract;  in  which  action,  as 
well  the  difference  between  the  price  contracted  for  and 
the  real  value  of  the  articles  or  of  the  work  done,  as  any 
consequential  damage,  might  have  been  recovered;  and 
this  course  was  simple  and  consistent.  In  the  one  case, 
the  performance  of  the  warranty  not  being  a  condition 
precedent  to  the  payment  of  the  price,  the  defendant,  who 
received  the  cbattel  warranted,  has  thereby  the  property 
vested  in  him  indefeasibly,  and  is  incapable  of  returning 
it  back;  lie  has  all  that  he  stipulated  for  as  the  condition 
of  paying  the  price,  and  therefore  it  was  held  that  he 
ought  to  pay  it,  and  seek  his  remedy  on  the  plaintiff's  con- 
tract of  warranty.  In  the  other  case,  the  law  appears  to 
have  construed  the  contract  as  not  importing  that  the 
performance  of  every  portion  of  the  work  should  be 
a  condition  precedent  to  the  payment  of  the  stipulated 
price,  otherwise  the  least  deviation  would  have  deprived  the 
plaintiff  of  the  whole  price ;  and  therefore  the  defendant 
was  obliged  to  pay  it,  and  recover  for  any  breach  of  con- 
tract on  the  other  side.  But  after  liie  case  of  Basten  v. 
Butter  (a),  a  different  practice,  which  had  been  partially 

(a)  7  Bast,  479. 
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adopted  before  in  the  caae  of  ISng  v.  Bi99ion  («)>  begtta  to  £»;*.  of  puag, 
pnevail,  and  being  attended  witii  much  practioal  convent*-  w  *"*'  . 
enxse^  has  been  since  generaUy  followed;  and  the  defiondant  Mondei. 
it  now  permitted  to  shew  that  the  chattel  by  reason  of  the  stbbl. 
non>coinptiance  with  the  wairanty  in  the  one  case,  and  the 
work  in  consequence  of  the. non-performance  of  thecon* 
tract  in  the  other,  were  diminished  in  value ;  Kisi  v.  Aikm- 
son  (i),  ThomtGH  v.  Place  (c),  &c  The  same  practice  has 
not,  however,  extended  to  all  cases  of  work  and  labour, 
as  ix  instance,  that  of  an  attorney,  Templer  v.  M^Laeh- 
Ian  (<f),  unless  no  benefit  whatever  has  been  derived  from 
it ;  nor  in  an  action  for  fifeight ;  Sbieh  v.  Dames  (e).  It  is 
not  so  easy  to  reconcile  these  deviations  fiNim  the  ancient 
practice  with  principle,  in  those  particular  cases  above- 
mentioifeed,  to  it  is  in  those  where  an  executory  contraet, 
such  as  this,  is  made  for  achattel,  to  be  manufactured  in  a 
particular  maimer,  or  goods  to  be  delivered  according  to  a 
sample;  Gemume  v.  Burton(f);  where  the  party  may  re- 
fuse to  receive,  or  may  return  in  a  reasonable  time,  if  the 
article  is  not  such  as  bargained  for ;  for  in  these  cases  the 
acceptance  or  ncm-retum  affords  evidence  of  a  new  con- 
tract on  a  quan/tum  valebat;  whereas,  in  a  case  of  a  deli- 
very with  a  warranty  of  a  specific  chattel,  there  is  no 
power  of  returning,  and  consequently  no  ground  to  imply 
a  new  contract;  and  in  some  cases  of  woric  performed^ 
ti&ere  is  diffictdty  in  finding  a  reascm  for  aadi  presumption. 
It  must  however  be  considered,  that  in  all  these  cases  of 
goods  sold  and  delivered  with  a  warranty,  and  work  and 
labour,  as  well  as  the  case  of  goods  agreed  to  be  supplied 
according  to  a  contract,  the  rule  which  has  been  found  so 
convenient  is  established;  and  that  it  is  competent  for  the 
defendant,  in  all  of  those,  not  to  set-off,  by  a  proceeding 
in  the  nature  of  a  cross  action,  the  amount  of  damages 

(a)  7  East,  481,  n.  (d)  2  T.  R.  136. 

(h)  2  Camp.  64.  (e)  4  Camp.  119. 

(c)  1  M.  &  Rob.  218.  (J)  3  Stark.  32. 
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Etteh.  rf  PiMf,  which  he  has  sustained  bj  breach  of  the  contract,  but  sim- 
ply  to  defend  himself  by  shewing  how  much  less  the  sub- 
ject-matter of  the  action  was  worth,  by  reason  of  the 
breach  of  contract;  and  to  the  extent  that  he  obtains,  or 
is  capable  of  obtaining,  an  abatement  of  price  on  that 
account,  he  must  be  considered  as  having  received  satis- 
&ction  for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent;  but  no  more. 

The  opinion,  therefore,  attributed  on  this  record  to  the 
learned  Judge  is,  we  think,  incorrect,  and  not  warranted 
by  law;  and  all  the  plaintiff  could  by  law  be  aUowed  in 
diminution  of  damages,  on  the  former  trial,  was  a  deduc- 
tion from  the  agreed  price,  according  to  the  difference,  at 
the  time  of  the  delivery,  between  the  ship  as  she  was,  and 
what  she  ought  to  have  been  according  to  the  contract : 
but  all  claim  for  damages  beyond  that,  on  account  of  the 
subsequent  necessity  for  more  extensive  repairs,  could  not 
have  been  aUowed  in  the  former  action,  and  may  now  be 
recovered* 

We  have  already  observed  in  the  course  of  the  aigument, 
that  the  defence  made  in  the  second  plea  cannot  be  sup- 
ported on  the  ground  that  it  discloses  a  mutual  agreement 
by  the  plaintiff  and  defendant  to  leave  the  amount  of  the 
cross  claim  to  the  jury  as  arbitrators,  and  that  they  have 
made  an  award.  The  plea  does  not  state  any  such  agree- 
ment, or  an  equivalent  thereto.  Our  judgment  must 
therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Sxeh,  of  PttMt 
1841. 


PaioB  V.  Hbmbrow  and  Dabe,  Executrix  and  Executor  " 

of  John  Hbmbbow,  deceased.  ^ 

1  HE  following  case,  relating  to  the  liability  of  the  defend-  Differences  and 
ants,  as  the  representatives  of  John  Hembrow,  deceased,  ing^tS^n*^ 
to  contribute  to  certain  costs  paid  by  the  plaintiff  under  ^^^^^^ 
the  circumstances  hereinafter  mentioned,  was  stated  for  managenofa 

chapel)  as  to  the 

the  opimon  of  this  Court,  pursuant  to  stat.  8  &  4,  Will.  4^  conduct  of  B., 

n    A9    u    Of\  ®°*  of  the 

c.  4i«,  B.  AO.  trustees;  and 

The  declaration  was  in  debt  for  money  paid  by  the  plain-  •"*i"?^^IT**i®'* 

"^  *^  ^  ^  and  bill  having 

tiff  to  the  use  of  the  defendants,  as  executrix  and  executor  been  filed  in 
of  John  Hembrow,  deceased.  Plea,  nunquam  indebitatus,  chancery,  at 
<m  which  issue  ww  joined.  '^^^^Z^ 

Before  and  at  the  time  of  the  filing  of  the  original  and  («xcept  b.) 

against  B.  and 

supplemental  informations  and  bills  in  the  Court  of  Chan-  another  person, 
eery  hereinafter  mentioned,  the  plaintiff,  the  said  John  ^nt'ag^s^^' 
Hembrow,  deceased,  and  ten  other  persons  (of  whom  Wil-  2''tach**art' 
liam  Bateman,  one  of  the  defendants  in  the  said  informa-  of  the  trust 

funds  as  had 

tions  and  bills,  was  one,)  were  the  trustees  and  managers  come  into  his 
of  two  chapels,  or  places  of  public  worship,  called  respec*  hairing,  by\b 
tively  Tottenham  Court  Road  Chapel  and  the  Tabernacle,  ^^j'^l^ 
which  chapels  were  founded  by  the  B«y.  Greorge  Whitfield,  with  breach  of 
for  the  purposes  of  public  worship  by  congregations  of  management  of 
Protestant  dissenters.  '^^!!Xl^ 

an  order  was 
made  by  the 
Vice-Chancellor,  with  the  consent  of  all  parties,  that  the  cause  and  all  matters  in  difference 
should  be  referred  to  arbitration,  the  arbitrator  to  hare  ftiU  authority  over  the  costs  of  the 
suit  and  reference.  The  order  expressly  provided,  that  the  death  of  any  of  the  parties 
should  not  operate  as  a  revocation  of  the  arbitrator's  authority,  but  that  his  award  should  be 
delivered  to  the  personal  representatives  of  the  deceased  party  or  parties.  During  the  refer- 
ence, one  of  the  relators,  being  a  party  thereto,  died ;  and  afterwards  the  arbitrator  made  his 
award,  and  thereby  directed  that  the  costs  of  the  reference  should  be  borne  and  paid  by  the 
parties  by  whom  they  were  incurred.  The  plaintiff,  who  was  one  of  the  relators,  paid  the  soli- 
citor, who  had  been  retained  for  them  in  the  conduct  of  the  reference,  his  bill  of  costs,  and  brought 
an  action  for  money  paid,  against  the  executors  of  the  deceased  relator,  for  his  proportion  of  the 
costs  incurred  after  his  death,  including  the  costs  of  the  award  i^-Heid,  that  the  executors  were 
liable  in  such  action  for  their  testator's  proportion  of  the  costs  of  the  reference  incurred  after  his 
death,  and  also  of  the  cosu  of  the  award. 

Where  several  persons  Jointly  contract  for  a  chattel  to  be  made  or  procured  for  the  common 
benefit  of  all,  and  the  executors  of  any  party  dying  are  by  agreement  to  stand  in  the 'place  of 
such  party  dying,  although  the  legal  remedy  of  the  party  employed  would  be  solely  against  the 
survivors,  yet  the  law  will  imply  a  contract  on  the  part  of  the  deceased  contractor  that  his  exe* 
cutors  shall  pay  his  proportion  of  the  price  of  the  article  to  be  furnished. 

VOL.  VIII.  M  M  M  M.  W. 
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£jrcA.  9f  PUa$,  Tottenham  Court  Road  Chapel  is  copyhold  of  inherit- 
'  -  ance  holden  of  the  manor  of  Tottenham,  and  in  the  year 
Prior  188 1  the  said  trustees  and  managers  (with  two  other  per- 
Hbmbrow.  sonsj  who  died  before  the  proceedings  hereinafter  men- 
tioned), were  duly  admitted  to  the  said  chapel,  to  hold  the 
same  according  to  the  custom  of  the  said  manor.  In  the 
same  year  (1881)  the  Tabernacle  Chapel  was  assigned  to 
the  said  trustees  and  managers  (together  with  the  said  tif  o 
other  persons  since  deceased),  for  the  residue  of  a  tetm  of 
years  therein  granted,  by  a  lease  of  the  corporation  of  the 
city  of  London.  The  chapels  were  held  by  the  said  trus- 
tees and  managers,  "  in  confidence  that  they  would  conti- 
nue to  carry  on  the  same  good  work  therein,  in  the  same 
way  and  under  the  same  kind  of  management  as  had  been 
done  ever  since  the  decease  of  the  Rev.  Qeorge  Whitfield, 
and  that  they  would  take  care  to  appoint  successors  like 
minded,  to  fill  up  vacancies  as  they  arose.'' 

The  said  trustees  and  managers,  from  the  time  of  their 
appointment  in  the  year  1881,  exercised  general  control 
and  superintendence  over  the  chapels;  received  the  pew 
rents,  and  other  income  and  profits,  and  paid  the  minis- 
ters and  other  disbursements. 

In  the  year  1884  differences  and  disputes  arose  between 
the  said  trustees  and  managers,  and  the  Bev.  John  Cunp- 
bell,  the  officiating  minister  of  the  said  chapels  (in  which 
the  said  William  Bateman  took  part  with  the  said  John 
Campbell),  concerning  the  right  of  the  said  trustees  and 
managers  to  remove  the  said  John  Campbell,  and  also 
concerning  the  management  of  the  said  chapels,  and  other 
matters  connected  therewith;  and  thereupon,  in  November 
1834,  an  information  and  bill  was  filed  in  the  Court  of 
Chancery,  wherein  the  Attorney-General,  at  the  relation  of 
the  plaintiff  in  this  action,  the  said  John  Hembrow,  and  the 
said  other  trustees  and  managers  (except  the  said  William 
Bateman),  was  the  informant ;  the  said  relators  were  the 
plaintiffs,  and  the  said  William  Bateman  and  John  Camp- 
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bell  were  the  defendants,  which  said  information  and  bill  A«A.  rf  Pleat, 


was  afterwards  amended,  and  a  supplemental  information 
and  bill  between  the  same  parties  was  also  subsequently 
filed. 

The  prayer  of  the  original  information  and  bill  was  as 
follows : — "  That  the  defendant  may  answer  the  premises, 
and  that  the  said  chapels  maybe  established  by  the  decree 
of  the  Court,  as  places  for  the  public  worship  of  Almighty 
God  by  persons  professing  and  believing  the  doctrines 
professed  and  believed  by  Calvinistic  methodists,  according 
to  the  doctrines  of  the  said  articles  of  the  Churdi  of  Eng- 
land, and  the  Assembly's  catechism  aforesaid,  the  plaintiffs 
being  ready  and  willing  to  do  all  such  acts,  and  concur  in 
all  such  measures  as  may  be  deemed  necessary  for  that 
purpose;  and,  if  necessary,  that  it  may  be  referred  to  one 
of  the  Masters  of  the  Court,  to  settle  and  approve  of  a 
scheme  for  the  future  maintenance  and  conduct  of  the  said 
chapels  accordingly,  regard  being  had  to  the  intentions  of 
the  said  Gteorge  Whitfield,  and  to  the  rules  and  regula- 
tions, and  usage  and  custom,  by  which  the  same  have 
been  hitherto  managed,  conducted,  and  regulated,  firom 
the  time  of  the  foundation  thereof;  and  that  the  said  Wil- 
liam Bateman  may  be  decreed  to  do  and  concur  in  doing 
all  such  acts  as  may  be  necessary  to  be  done  by  him  for 
the  establishment  of  the  said  chapels,  and  the  future  regu- 
lation and  government  thereof;  and  that  an  account  may 
be  taken,  under  the  decree  and  direction  of  the  Court,  of 
the  several  sums  of  money  received  by  the  said  William 
Bateman  for  pew  and  seat  rents,  and  collections  or  other- 
wise on  account  of  the  said  chapel  called  the  Tabernacle, 
and  of  his  application  thereof;  and  that  he  may  be  removed 
firom  being  any  longer  a  trustee  of  either  of  the  said  cha- 
pels, or  treasurer  of  the  said  chapel  called  the  Tabemade, 
and  that  proper  persons  may  be  appointed  to  be  trustees 
of  the  said  chapels,  in  the  place  and  stead  of  the  said  Wil- 
liam Bateman  and  the  said  deceased  trustees;  and  that  the 

M    M    M   2 
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JBfdL  4  PlflM,  said  defimdjuit,  William  Bateman,  may  be  restrained,  by 
the  injunction  of  the  Court,  from  reoeiTing  any  further 
sums  of  money  for  pew  or  seat  rents  or  otherwise  on  ac- 
count of  the  said  chi^l;  and  that  the  said  John  Campbell 
may  be  restrained,  by  the  order  and  injunction  of  the 
Court,  from  usingorexerdsingor  attempting  to  use  orex- 
efdse  the  oflice  of  minister  to  the  said  chapels,  or  pastor 
to  the  congr^;ations  worshipping  therein,  or  from  inter- 
fering or  intermeddling  with  the  performance  of  divine 
service  in  the  said  chapels,  or  either  of  them;  and  tiiat  the 
said  William  Bateman  maybe  restrained,  by  a  like  injunc- 
tion, from  authorizing  the  said  John  Campbell  to  officiate 
as  minirter  in  the  said  chapels,  or  either  of  them/' 

The  defendants  filed  answers  to  these  informations  and 
bills,  and  their  answers  (amongst  other  things)  charged 
the  relators  and  plaintiffs  with  misconduct  and  breach  of 
trust  in  the  management  of  the  said  chapels,  and  of  the 
income  thereof . 

On  the  22d  of  November,  1837,  an  order  was  made  by 
the  Vice-chancellor,  by  consent  of  the  Attorney-General, 
and  of  the  said  relators  and  plaintiffs,  and  of  the  said  de- 
fendants, whereby  it  was  ordered  that  the  said  causes,  and 
all  matters  in  difference  between  the  said  parties,  respect- 
ing the  subject  matters  in  the  information  in  the  said 
causes  mentioned,  should  be  referred  to  the  award  of  Wil- 
liam Fuller  Boteler,  Esq.,  with  liberty  for  him  to  consider 
and  determine,  as  the  Attomey-Greneral  might  have  dtme, 
whether  the  supplemental  information  was  properly  filed, 
and  was  properly  framed,  with  power  for  him  to  direct 
what  was  proper  to  be  done  between  the  parties  in  the 
premises;  and  the  said  William  Fuller  Boteler  was  to  make 
his  award  on  or  before  the  1st  day  of  Easter  Term,  1838, 
to  be  delivered  to  the  parties  in  the  said  suits,  or  any  of 
them  who  should  require  the  same,  with  power  to  enlarge 
the  time  for  making  the  said  award.  And  by  the  like  con- 
sent, it  was  ordered  that  the  costs  of  the  said  suits,  and  of 
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the  reference^  and  relating  thereto^  should  be  at  the  discre-  ^^a.  «/  Pkatt 
tion  of  the  said  arbitrator ;  and  by  the  like  consent^  it  was 
ordered  thafc  the  death  of  any  of  the  said  parties  should 
not  operate  as  a  revocation  of  the  authority  of  the  said 
arbitrator,  but  that  his  award  should  be  delivered  to  the 
personal  representatives  of  the  deceased  party  or  parties, 
and  none  of  the  said  parties  should  be  at  liberty  to  revoke 
or  determine  the  reference  thereby  made. 

On  the  18th  of  March,  1840,  (being  within  the  period 
to  which  the  arbitrator  had  duly  enlarged  the  time  for 
making  his  award),  the  said  arbitrator  duly  made  his  award 
in  writing  of  and  concerning  the  matters  so  referred  to 
him,  and  thereby,  amongst  other  things,  awarded  and  or- 
dered in  what  way  the  said  chapels  should  be  established; 
and  he  also  awarded  and  set  forth  a  scheme  for  the  main- 
tenance and  conduct  of  the  affairs  of  the  said  chapek,  and 
did  also  award  that  thesaid  John  Campbell  should  be  and 
continue  minister  of  the  said  chapels;  and,  after  reciting  that 
the  relators  and  the  plaintiffs  and  the  defendants  had,  by 
their  solicitors,  waived  the  taking  of  any  accounts  against 
each  other,  except  as  regards  the  particular  items  of  account 
thereinafter  mentioned,  the  said  arbitrator  awarded  upon 
those  particular  items.  And  as  to  the  costs,  the  said  ar- 
bitrator did  award  and  order  as  follows :  ''  And  as  to  the 
costs  of  the  said  suit,  and  of  this  reference,  and  relating 
thereto,  I  do  award  and  order  that  so  much  of  such  costs 
as  have  been  incurred  by  the  said  relators  and  plaintiffs, 
and  by  the  said  defendants  respectively,  in  and  about  es- 
tablishing the  said  chapels,  and  the  scheme,  rules,  and 
regulations  for  the  maintenance  and  conduct  of  the  affairs 
of  the  same,  as  between  solicitor  and  cUent,  shall  be  paid 
and  reimbursed  to  them  respectively  out  of  the  ftmds  and 
monies  of  the  said  chapels;  and  in  case  there  shall  not  be 
sufficient  funds  or  monies  of  the  said  chapels  immediately 
applicable  to  the  payment  of  sudi  costs,  I  do  order  that  the 
amount  thereof,  when  ascertained,  shall  be  a  charge  upon. 
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B*ek.  of  puoi,  the  said  chapels  and  the  property  thereof  to  be  paid  to 
the  parties  respectiyely  to  whom  the  same  shall  be  due, 
with  interest  in  the  meantime,  half-yearly,  at  the  rate  of 
£4  per  cent,  per  annnm*  And  as  to  so  mnch  of  the  costs 
of  the  said  suits,  and  of  this  reference,  and  relating  thereto, 
as  have  been  incurred  by  the  said  defendant  William  Bate* 
man^  by  reason  of  the  attempt  made  by  the  relators  and 
plaintiffs  to  remore  him  from  the  office  of  manager  of  the 
said  chapels,  I  do  award  and  order  that  the  same  be  paid 
to  the  said  William  Bateman  by  the  said  relators  and 
plaintiffs.  And  as  to  all  other  costs  of  the  said  suits,  and 
of  this  reference,  and  relating  thereto,  including  the  costs 
of  the  supplemental  information,  (which  I  determine  to 
hare  been  properly  filed  and  properly  framed),  and  other 
charges  and  expenses  in  the  premises,  the  payment  of  which 
is  not  hereinbefore  ordered  and  provided  for,  I  do  award 
and  order  that  the  same  be  borne  by  the  parties  respect- 
ively by  whom  the  same  have  been  incurred.  And  I  do 
order  that  the  costs,  the  payment  of  which  is  hereinbefore 
ordered,  shall  be  taxed  by  one  of  the  Masters  of  the  High 
Court  of  Chancery.  And  I  do  order  that  the  disposable 
frmds  and  monies  of  the  said  chapels  be  applied,  in  the  first 
place,  in  payment  of  the  interest  due  on  the  present  mort- 
gages and  incumbrances  on  the  chapels,  and  the  balance 
due  from  the  chapels  to  the  defendant  William  Bateman, 
and  the  other  debts  (oilier  than  principal  monies  due  upon 
mortgage)  of  the  said  chapels,  before  the  payment  of  the 
costs  hereinbefore  directed  to  be  paid  out  of  the  funds  or 
monies  of  the  said  chapels.  And  I  do  order  that  the  said 
information  be  no  further  proceeded  with,  and  that  all 
suits  and  controversies  between  the  said  relators  and  plain- 
tiffs, and  the  said  defendants,  touching  the  matters  referred 
to  me,  shall  from  henceforth  cease.'' 

Mr.  Rowland  Wilks  was  employed  and  retained  as  the 
solicitor  for  the  said  relators  and  plaintiffs  in  the  said 
causes  and  arbitration,  by  all  the  said  relators  and  plain* 
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.tiffs,  indudine  the  said  John  Hembrow  j  and  the  said  Row-  E»eA.  qfPieof, 

1841 
land  Wilks  acted  as  such  solicitor  in  the  said  causes  and 

in  the  said  leferenoe. 

On  the  8id  of  December^  1887^  the  said  John  Hembrow 
died*  The  defendants  in  this  action  (his  executors)  were 
not  made  parties  to  the  said  causes  by  any  supplemental 
or  other  information  or  bill^  or  other  proceeding;  and 
although  the  defendants  were  aware  of  the  said  suits, 
and  of  the  same  having  been  so  referred  to  Mr.  Bote- 
ler  as  aforesaid,  they  did  not  in  any  way  interfere  or 
appear  in  the  said  suits  and  arbitration,  nor  did  they  re- 
voke any  authority  given  by  their  testator  with  reference 
thereto. 

The  bills  of  costs  of  the  said  Mr.  Wilks,  under  the 
above  employment  and  retainer  in  the  said  causes  and 
arbitration,  amount  to  the  sum  of  iE2793,  of  which  about 
dE1162  was  incurred  ia  the  lifetime  of  the  said  John  Hem- 
brow ^  and  the  share  of  the  said  John  Hembrow  of  so 
much  of  the  said  costs  of  the  said  Mr.  Wilks  as  were  in- 
curred in  his  lifetime,  is,  for  the  purposes  of  the  present 
case,  to  be  considered  as  having  been  paid  partly  by  the 
said  John  Hembrow  in  his  lifetime,  and  partly  by  the  de- 
fendants since  his  death.  All  the  residue  of  the  said  costs 
has  been  paid  by  the  plaintiff  to  the  said  Wilks. 

One  moiety  of  the  costs  of  the  said  award  of  the  arbi- 
trator, amounting  to  802/.  10^.,  has  also  been  paid  by  the 
plaintiff  to  the  arbitrator;  the  other  moiety  was  paid  by 
the  defendants  in  the  said  causes.  No  part  of  the  costs 
awarded  to  be  paid  to  the  said  William  Bateman  by  the 
said  relators  and  plaintiffs,  has  been  paid  to  him.  There 
have  not  been,  since  the  making  of  the  said  award,  and 
are  not  now,  any  fimds  or  monies  of  or  belonging  to  the 
said  chapels,  out  of  which  any  costs  could  be  paid  or  re- 
paid as  directed  by  the  said  award.  Neither  the  heirs  nor 
the  personal  representatives  of  the  said  John  Hembrow 
have  in  their  power  or  control,  or  in  reversion  or  ei^pect^ 
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MidL  ^  PiMf,  ancy,  any  fimcU  or  property  belonging  to  the  said  diapela, 
>   ^     ^    or  relating  thereto. 

Pftioa  The  questions  for  the  opinion  of  the  Court  are :  firat^ 

Hbmbsow.  whether  the  defendants  are  liable  to  eontribute  to  the 
payment  of  the  costs  of  Mr.  Wilks  incurred  in  the  matter 
of  the  said  arbitration^  subsequently  to  the  death  of  the 
said  John  Hembrow,  under  the  drcnmatanoes  mentioned 
in  this  case;  and  secondly,  whether  the  defendants  are 
liable,  under  the  drcnmstances  mentioned,  to  contribute 
to  the  payment  of  the  moiety  of  the  said  costs  of  the  said 
award. 

If  the  Court  shall  be  of  opinion  in  the  affirmatiye  on 
both  questions,  the  defendants  agree  that  judgment  shall 
be  entered  against  them  by  confession  for  147/.  18f.  M. 
debt,  and  1«.  damages;  if  in  the  afiirmatiye  on  the  first 
question  only,  the  defendants  agree  that  the  like  judgment 
shall  be  entered  against  them  for  12(M.  8f.  M.  debt,  and 
1^.  damages;  and  if  in  the  aflSrmatiye  on  the  last  question 
only,  the  defendants  agree  that  the  like  judgment  shall  be 
entered  against  them  for  27/.  10».  debt,  and  1^.  damages; 
but  if  the  Court  shall  be  of  opinion  in  the  negatiye  on  both 
questions,  then  the  plaintiff  agrees  that  judgment  shall  be 
entered  against  him  of  nolle  prosequi.  The  judgment  to 
be  entered  for  the  plaintiff  or  defendants  (as  the  case  may 
be)  immediately  after  the  decision  of  the  case,  or  otherwise 
as  the  Court  may  direct.  The  Court  to  haye  power  to 
amend  the  pleadings  as  it  may  think  fit;  and  copies  of 
the  said  informations  and  biDs  in  Chancery  and  the  answers 
thereto,  and  of  the  order  of  the  Vioe-Chancellor  and  of  the 
award,  to  be  considered  as  part  of  the  case,  and  referred  to 
accordingly. 

Oregswell,  for  the  plaintiff. — ^Under  the  terms  of  the 
order  of  reference,  John  Hembrow,  if  aliye,  would  clearly 
haye  been  liable  as  a  co-contractor  in  an  action  for  con- 
tribution; and  one  of  the  terms  of  the  order  being,  that 
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the  death  of  any  of  the  parties  thereto  should  not  operate  Ex^  ^  PUaa, 
as  a  revocation  of  the  arbitrator's  authority,  but  that  the 
award  should  be  delivered  to  the  personal  representatives 
of  the  deceased  parfy,  his  executors  are  now  liable  in  this 
action.  It  is  quite  dear  that  any  person  may  bind  his 
executors  as  far  as  his  assets  are  avaihible,  and  there  is  no 
difficulty  in  such  cases,  unless  it  be  a  contract  to  do  some- 
thing which  require  tbe  personal  skill  of  the  testator; 
where  another  person  is  employed  by  the  testator  to  do 
the  thing  for  him,  his  executors  are  clearly  liable.  It  has 
been  held  that,  in  such  a  case  aa  the  present,  the  submission 
is  not  avoided  by  the  death  of  one  of  the  parties  to  it.  In 
Cooper  V.  Johnson  (a\  it  was  held  that  the  death  of  either 
party  is  a  revocation  of  the  arbitrator's  authority;  but 
Abbott,  C.  J.,  pointed  out  the  propriety  of  inserting  a  clause 
like  that  in  the  present  case,  for  the  purpose  of  obvi- 
ating the  inconvenience  arising  firom  the  death  of  either 
party  before  the  award  is  made:  and  from  that  recom- 
mendation this  form  has  been  adopted.  In  Bbmdett  v. 
Brettargh  {b)  Lord  Eldon,  C,  was  of  opinion  that  an  order 
of  this  nature  would  bind  the  representatives.  His  Lord- 
ship says:  ''I  admit  the  full  e£Eect  of  the  repeated  occur- 
rence of  the  words  'heirs,  executors,  and  administrators' 
[which  had  occurred  in  that  case] ;  but  if  the  whole  instru- 
ment shews  that  the  terms  were  to  be  settied  by  an  award 
•to  be  ddwered  to  the  ptsrties,  the  only  way  of  considering 
it  is,  that  they  are  contracting  for  themselves,  their  heirs, 
&c.,  that  they  themselves  shall  execute  all  acts,  as  such 
award  so  delivered  shall  prescribe ;  or  if  they  do  not  live 
long  enough  after  the  terms  have  been  so  settied,  that 
their  heirs,  &c.,  shall  execute.  If  the  mode  and  means  of 
settling  the  terms  are  an  award  and  umpirage,  the  terms 
must,  unless  otherwise  contracted,  be  settled  while  the 
parties  are  living,  as  the  death  of  one  has  the  e£Eect  of 

(a)  2  B.  &  Aid.  394.  (5)  17  Vet.  232. 
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exek.  tf  Pleas,  levokiiig  tbe  powesT  to  make  the  awaid.''  Now  here  the 
^^^*_  rabmiMioii  is  not  that  the  arbitrator  ahoold  make  his 
award  to  be  deUvered  to  the  parties,  bat  to  them  or  their 
personal  representatives.  In  M^Dcmgal  v.  Itoberimm  {a), 
where  a  sabmission  to  arbitration  contained  a  stipnU- 
tion  that  it  shoold  not  be  vacated  by  the  death  of  either 
of  the  parties,  bnt  that  notwithstanding  such  an  event 
matters  should  be  proceeded  in,  the  final  award  having 
been  made  after  the  death  of  one  of  the  parties,  it  was 
hdd  that  a  surety  fin-  the  fiilfilment  of  it  was  liable.  K 
thatwerenot  so,  it  would  come  to  this,  that  a  man  cannot 
make  his  executors  bound  by  his  contract;  but  it  is  dear 
that  they  are  so  to  the  extent  of  the  assets.  Kone  of  two 
sureties  pays  the  other's  share  of  the  debt,  he  is  entitled  to 
recover  his  proportion.  In  Holme$  v.  fFUUamion  (d),  where 
the  plaintiff  and  defendant  were  two  of  a  committee  i^ 
pointed  at  a  vestry  meeting  for  the  puipose  of  prosecuting 
nuiumces  on  the  waste  lands  and  highways  of  the  parish, 
which  committee  appointed  an  attorney,  who  prosecuted 
and  obtained  a  verdict,  and  afterwards  sued  the  plaintiff 
for  his  bill  of  costs,  which  was  referred  to  arbitration,  and 
JE285,  with  costs  of  the  action,  were  awarded  against-  the 
plaintiff,  it  was  held  that  the  plaintiff  might  maintain  as- 
sumpsit against  the  defendant  for  contribution.  That  case 
is  expressly  in  point.  Here  there  are  several  parties  employ- 
ing Wilks  as  the  attorney,  who  might  sue  either  of  them  fi>r 
his  costs,  and  as  the  plaintiff  has  paid,  he  is  entitled  to  re- 
cover contribution  firom  the  others.  In  Holmes  v.  WiUiam-' 
ion,  it  was  argued,  first,  that  as  payment  of  reasonable  costs* 
was  provided  by  the  Highway  Act,  and  charged  on  the  sur- 
veyor, the  plaintiff  could  not  seek  contribution  in  respect 
of  a  payment  for  which  he  was  not  liable;  and  secondly, 
that  an  action  did  not  lie  by  one  member  of  a  committee 


(fl)  4  Bing.  435;  2  Y.  &  J.  11;  1  M.  &  P.  147. 
(b)  6  M.  &  Selw.  158. 
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against  another  member  of  it  for  contribution,  there  be-  E^tk.  ^  pum. 


ing  nothing  to  raise  any  implied  assumpsit  between  them ; 
but  the  Court  say, — ''  there  is  nothing  to  prevent  a  body 
of  indiyiduals  meeting  together,  and  agreeing  to  prosecute 
any  particular  person,  and  appointing  a  committee  for 
that  purpose;  and  if  the  members  of  that  committee  retain 
an  attorney  to  carry  on  the  proceedings,  to  whom  can  he 
look  but  to  his  employers  for  payment?  This  was  no- 
thing like  a  proceeding  under  the  Act''  On  the  second 
point  the  Court  said,  that ''  if  one  of  several  contractors  has 
been  compelled  to  pay  the  whole,  he  might  seek  con- 
tribution from  the  others,  and  recover  for  money  paid.'' 
[Lord  Abtnger,  C.B. — ^There  is  no  doubt  about  that.  The 
question  is,  whether  the  defendants'  being  executors  makes 
any  diCFerence.  The  parties  were  trustees,  not  partners; 
and  if  any  one  of  them  died,  the  trust  survived  to  the 
others,  and  they  would  be  liable  to  Wilks.]  These  de- 
fendants are,  by  the  terms  of  his  agreement,  placed  in  the 
situation  of  their  testator.  The  parties,  it  is  true,  were 
trustees,  but  they  were  not  taking  the  step  as  trustees; 
they  were  individuaUy  liable  to  the  attorney.  If  they  were 
proceeding  as  trustees,  in  a  case  where  the  trust  fund  would 
be  liable,  the  case  would  be  very  different;  but  they  were 
acting  here  merely  as  individuals,  and  contracted  with  Wilks 
as  such:  and  the  testator  having  bound  his  executors,  they 
are  liable  for  his  proportion.  He  undertakes,  notwithstand- 
ing his  death,  that  the  arbitration  shall  proceed,  and  that 
the  award  shall  be  delivered  to  his  executors.  The  costs  are 
not  to  be  paid  out  of  any  fond;  they  are  directed  by  the 
arbitrator  to  be  charged  on  the  parties.  It  is  the  same  as 
if  they  were  individuals  carrying  on  any  mercantile  adven- 
ture. Hembrow  has  contracted  that  his  executor  shall 
stand  in  the  same  situation  as  he  does.  [Lord  Abingeri  C.  B. 
— Can  a  party  contract  that  his  executor  should  go  on 
with  an  arbitration?]  Yes,  so  far  as  to  make  his  assets 
liable.    He  may  leave  his  executor  a  discretion  to  do  so  o9 
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jBjre^  0/  PiMi,  not,  and  may  bind  his  estate  for  the  consequences,  and  his 
executor  as  his  representative.  The  executors  could  not 
have  revoked  the  authority  of  the  arbitrator;  but  they 
knew  that  the  reference  was  proceeding,  and  did  not  in* 
terfere,  and  so  became  virtually  parties  to  the  order  of  refe- 
rence. Suppose  all  the  parties  had  died,  and  this  award 
was  made,  what  would  have  become  of  the  costs?  The 
award  would  be  binding  even  then.  If  all  were  to  die,  the 
authority  as  to  the  costs  would  remain;  otherwise  what 
would  become  of  the  parties  on  the  other  side?  The  question 
is,  what  was  the  agreement  between  the  parties?  Kit  was 
that  the  arbitration  should  go  on,  and  that  the  executors 
should  be  liable,  it  amounts  to  this,  that  the  executors  are 
parties,  and  that  they  are  liable  as  fieur  as  there  are  assets. 
lAlderson,  B. — ^This  seems  to  depend  entirely  on  the  effect 
of  the  clause  providing  for  the  death  of  either  of  the  par- 
ties to  the  reference;  and  that  seems  to  have  been  intro*- 
duced  in  accordance  with  the  suggestion  of  Abbott,  C.  J., 
in  Cooper  v.  Johnson^  Yes;  but  this  order  goes  further, 
and  says  that  the  award  shall  be  delivered  to  the  personal 
representatives;  and  they  become  parties  to  the  reference 
for  all  purposes. 

KeUy,  oontr^. — This  is  not  a  suit  in  equity,  but  an  action 
at  law,  and  must  depend  on  legal  principles.  It  is  not  con- 
tended that  an  action  of  some  kind  might  not  be  maintain- 
able, but  this  is  an  action  for  money  paid  to  the  use  of  the 
defendants  as  executors,  to  which  want  of  assets  would  be 
no  answer.  The  declaration  alleges  a  payment  at  their  re- 
quest, which  is  material,  and  must  be  either  express  or 
implied.  An  express  request  is  not  shewn.  Then  are  the 
drcnmstances  such  as  that  a  request  would  be  implied? 
The  £eu^  are  simply  these.  Eleven  persons,  who  are  trus- 
tees of  a  charity,  consent  to  a  reference,  and  a  solicitor  is 
employed.  Before  the  award  is  made,  and  before  a  part  of 
the  costs  are  incurred,  one  of  the  trustees  dies.      The 
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award  became,  as  to  him,  immaterial,  and  could  not  affect  EMck.  of  Phos, 
his  interests.  Whether  the  arbitrator  awarded  that  the  ^  ^^^' 
plaintiffs  should  pay  their  own  costs  or  not,  it  won]d  not 
affect  their  situation  with  respect  to  Wilks.  His  remedy- 
was  against  the  survivors.  Then  the  question  is,  supposing 
he  had  recovered  against  them,  could  these  survivors  bring 
any  action  for  contribution  against  the  executors  of  the 
deceased  ?  It  is  apprehended  not.  There  are  many  cases 
in  which  a  request  has  been  implied,  but  they  are  cases  in 
which  the  defendant  was  himself  liable  to  pay  the  money, 
and  there  is  no  case  in  which  this  action  has  been  held 
maintainable,  where  the  defendant  was  not  himself  liable 
in  respect  of  the  suretyship.  In  Decker  v.  Pope  {a),  which 
was  an  action  brought  by  an  administrator  de  bonis 
non  of  a  surety,  who,  at  the  defendants  request,  had 
joined  with  another  firiend  of  the  defendant  in  a  bond 
for  the  payment  of  the  price  of  some  goods  that  were 
sold  to  the  defendant,  and  the  surety  having  been  obliged 
to  pay  the  money,  the  administrator  declared  against  the 
defendant  for  so  much  money  paid  to  his  use.  Lord  Mans^ 
field  directed  the  jury  to  find  for  the  plaintiff,  observing, 
that  "  where  a  debtor  desires  another  person  to  be  bound 
with  or  for  him,  and  the  surety  is  afterwards  obliged  to 
pay  the  debt,  this  is  a  sufficient  consideration  to  raise  a 
promise  in  kw,  and  to  charge  the  principal  in  an  action 
for  money  paid  to  his  use.''  He  added,  that  he  had  con- 
ferred with  most  of  the  judges  upon  it,  and  they  agreed  in 
that  opinion.  When  one  man  is  compelled  to  pay  money 
which  another  is  by  law  bound  to  pay,  he  is  entitled  to  be 
reimbursed  by  the  latter.  The  foundation  of  the  liability 
is,  that  the  defendant  was  bound  to  pay  the  party  the  very 
money  the  plaintiff  has  paid.  In  Spencer  v.  Parry  (b), 
where  a  tenant,  by  a  written  agreement  under  which  he 
took  the  premises,  engaged  to  pay  taxes  which,  by  statute^ 

(a)  Cited  in  1  Selw.  N.  P.  27,  (b)  3  Ad.  &  Ell.  331;  4  Nev.  fe 

8tli  edit.  Man.  770. 
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Bt^k.  of  PUai,  were  due  from  the  landlord,  and  made  de&nlt :  and  the 
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-    landlord  having  been  obliged  to  pay^  sued  him  for  the 

Priok  amount  as  money  paid  to  his  use;  it  was  held^  that  as  the 
Hrmbrow.  landlord  was  originally  liable  for  the  taxes^  and  exempted 
from  them  only  by  agreement  with  the  tenant^  he  should 
have  declared  specially  on  such  agreement^  and  could  not 
recover  in  indebitatus  assumpsit.  That  case  goes  much 
further  than  the  present^  because  there  the  defendant  was 
liable  for  the  money^  but  as  he  was  not  liable  to  the  person 
to  whom  the  plaintiff  paid  it,  it  was  not  money  paid  to  the 
defendant's  use.  Now  this  was  money  paid  to  a  person  who 
had  no  right  to  call  upon  the  executors  to  pay  him,  and  who 
could  not  have  compelled  them  to  pay  it.  [Atderson,  B. — 
The  substantial  question,  according  to  that  case,  is,  are 
they  liable  to  pay  at  all?]  Whether  these  defendants  are 
liable  at  aU,  is  another  question;  but  it  is  submitted  they 
are  not.  This  is  not  like  the  ordinary  case  where  the  execu- 
tors are  in  the  situation  in  which  their  testator  would  have 
been  had  he  survived.  What  is  the  effect  of  this  stipula- 
tion in  the  order  of  reference?  It  does  not  make  the 
executors  parties  to  the  award.  Its  effect  merely  was  to 
prevent  the  arbitration  being  revoked,  and  the  case  being, 
after  so  much  expense  incurred,  sent  back  to  the  Court  of 
Chancery.  There  is  nothing  in  it  to  make  the  executors 
liable,  or  to  shew  that  such  was  the  intention.  [Lord  Abm- 
ger^  C.  B. — Could  not  the  executors  move  to  set  aside  the 
award?]  No:  they  are  not  parties  to  it;  much  less  parties 
to  the  reference.  \Alderson^  B. — They  would  be  liable  to 
the  costs  of  the  suit  in  equity.]  That  shews  that  the  trusts 
remain.  The  executors  have  no  interest  in  the  award,  nor 
was  it  ever  intended  that  they  should  have  any;  and  there- 
fore it  is  not  stipulated  that  they  are  to  come  before  the 
arbitrator.  The  arbitrator  has  not  decreed  that  the  exe- 
cutors shall  pay  any  costs.  The  defendants  are  here 
sought  to  be  charged  personally,  and  not  merely  as  execu- 
tors. 
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Cresswett^  in  reply. — ^The  deliBndants  are  not  charged  in  &eA.  0/  Pitm, 
their  own  rights  bnt  as  executors.  It  has  been  held,  that  a 
count  for  money  paid  to  the  use  of  the  executors  may  be 
joined  to  counts  on  promises  to  the  testator;  which  shews 
that  the  executor  is  charged  in  that  action  in  his  repre- 
sentative, and  not  in  his  individual  capacity.  Comer  v* 
Shew  {a)  f  A%Kby  v.  A8hby{b).  In  the  latter  case  there  is  a 
eemhie  to  the  maiginal  note, ''  that  a  count  for  money  paid 
by  the  plaintiff  to  the  use  of  the  defendant  as  executor, 
may  be  joined  with  such  a  count  upon  an  account  stated.'^ 
It  is  put  as  a  semble,  because  it  was  not  the  point  decided; 
but  all  the  Judges  say  so.  Each  of  these  parties  is  a  sure- 
ty for  the  other,  and  the  law  therefore  implies  a  promise 
to  indemnify  any  one  for  what  he  shall  be  called  upon  to 
pay  for  the  others.  In  Huttan  v.  Effre  (<?),  it  was  held  that 
one  joint  contractor  who  pays  money  for  another  under  an 
equitable  claim,  may  recover  it  from  the  other  as  money 
paid  to  his  usa  [Lord  Abi$$ffer,  C.  B. — Suppose  Hembrow 
had  died  without  a  will,  would  his  adminiirf;rator  have  been  a 
party  to  the  reference?]  Yes,  for  some  purposes  he  would, 
though  he  would  not  be  personally  liable.  [AUereon,  B. — 
If  the  executors  were  not  parties  to  the  reference  in  some 
sense,  it  would  amount  to  a  revocation.]  The  defendants 
are  liable  as  Hembrow's  representatives,  so  as  to  bind  his 
estate,  and  to  render  them  liable  to  apply  it  to  that  pur- 
pose. If  he  has  agreed  that  his  estate  shall  be  liable  after 
his  death,  the  arbitrator  had  fall  power  over  the  costs,  and 
might  have  awarded  Hembrow  to  pay  the  whole;  but  he 
orders  them  to  pay  thdr  costs  proportionably,  and  his  exe- 
cutors are  therefore  liable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(fl)  3  M.  &  W.  353.  (b)  7  B.  &  C.  444. 

(c)  6  Taunt  289;  1  Marsh.  603. 
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B»ek.qfPleai,      Aldbbson.  B. — ^This  WBS  an  Bction  brought  by  the 
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^  '  ^     plaintiff  against  the  defendants,  as  executors  of  John  Hem* 

Prior        brow,  deceased,  to  recover  firom  them  a  sum  of  147/.  18«.  6rf. 

Hbmbrow.  as  money  paid  by  the  plaintiff  to  the  use  of  the  defendants 
as  such  executors.  The  plaintiff  and  the  testator/  and 
several  other  persons,  were  trustees  and  managers  of  the 
chapel  in  Tottenham  Court  Bead;  and  disputes  having 
arisen  as  to  the  conduct  of  one  of  their  body  of  the  name 
of  Bateman,  an  information  and  bill  was  filed  in  the  Court 
of  Chancery,  at  the  relation  of  all  the  trustees  except 
Bateman,  against  Bateman  and  another  person,  praying, 
amongst  other  things,  an  account  against  Bateman  in  re- 
spect of  such  part  of  the  trust  funds  as  had  come  to  hia 
hand,  and  also  praying  for  the  interposition  of  the  Court 
as  to  the  future  management  of  the  trust.  Bateman,  by 
his  answer,  amongst  other  things,  charged  the  relators  and 
plaintiffs  with  breach  of  trust  in  their  management  of  the 
trust  funds.  By  an  order  of  the  Vice-Chancellor,  on  the 
22nd  November,  1887,  the  cause  and  all  matters  in  differ* 
ence  were  referred  to  Mr.  Boteler,  who  was  to  have  fhU 
authority  over  the  costs  of  the  suit  and  of  the  reference;  and 
the  order  expressly  provided,  that  the  death  of  any  of  the 
parties  should  not  operate  as  a  revocation  of  the  arbitral 
tor's  authority,  but  that  his  award  should  be  delivered  to 
the  personal  representatives  of  the  deceased  party  or  par* 
ties.  During  the  reference  J.  Hembrow,  the  testator,  died, 
and  the  defendants,  as  his  executors,  proved  his  will;  and 
Mr.  Boteler  duly  made  his  award,  and  thereby,  amongst 
other  things,  directed  that  the  costs  of  the  reference  should 
be  borne  and  paid  by  the  parties  by  whom  the  same  were 
incurred. 

The  present  plaintiff  paid  to  the  solicitor  employed  in 
the  conduct  of  the  reference  the  full  amount  of  his  costs, 
and  the  defendants  paid  to  him  the  amount  of  the  testa- 
tor's share  of  those  costs  incurred  in  his  lifetime. 
The  present  action  is  brought  to  recover  147/.  18^.  6d., 
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being  the  tcBtator'a  proportion  of  the  costs  incorred  after  Etch,  of  puas, 
his  death,  including  271. 10^.,  as  his  proportion  of  the  costs 
of  the  award. 

The  facts  are  brought  before  the  Court  on  a  special  case 
stated  under  the  provisions  of  8  &  4  Will.  4,  c.  42,  s.  25, 
which  was  argued  before  my  Brothers  Gwmey  and  Rolfe  and 
myself,  last  term,  and  the  question  for  our  decision  is,  whe- 
ther the  plaintiff  is  entitied  to  recover.  We  think  he  is.  It 
cannot  perhaps  be  stated  as  a  universal  proposition,  that  in 
all  cases  where  two  or  more  jointly  employ  a  third  person, 
there  is  an  implied  undertaking  in  all  to  contribute  rate- 
ably  inter  se,  so  as  to  bind  the  executors  of  a  deceased 
co-contractor.  Every  such  case  must  stand  on  its  own 
ground.  Here  the  joint  employment  of  the  solicitor  was 
for  the  equal  and  several  benefit  of  all;  those  who  might 
die  were  interested  in  the  reference,  as  well  as  those  who 
survived.  If  Bateman  could  have  established  the  point 
raised  by  his  answer,  that  the  relators  had  misapplied  the 
trust  funds,  they  would  have  been  severally  liable,  and  the 
assets  of  any  who  might  die  would  have  been  liable  to 
make  good  the  breach  of  trust.  It  was  an  express  stipula- 
tion in  the  order  of  the  yice-Chancellor,  which  having 
been  made  by  consent  must  be  taken  as  the  agreement  of 
the  parties,  not  only  that  the  reference  should  not  fiedl  by 
the  death  of*  any  of  the  parties,  but  further,  that  the  award 
should  be  delivered  to  the  executors  of  any  party  dying 
pending  the  reference.  This  case,  therefore,  appears  to  us 
to  stand  on  the  same  footing  as  that  of  several  persons 
jointly  contracting  for  a  chattel,  to  be  made  or  procured 
for  the  common  benefit  of  all — ^the  building  of  a  ship,  for 
instance,  or  the  furnishing  of  a  house,  and  as  to  which  the 
executors  of  any  party  dying,  before  the  work  is  completed, 
are  by  agreement  to  stand  in  the  place  of  the  party  dying. 
In  such  a  case,  though  the  legal  remedy  of  the  party  em- 
ployed would  be  solely  against  the  survivors,  yet  the  law 
would  certainly  imply  a  contract  on  the  part  of  the  de- 

VOL.  VIII.  N  N  N  M.  W. 
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^ch.  rf  PUoM,  ceased  contractor^  that  his  executors  should  pay  their  pro- 
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portion  of  the  price  of  the  article  to  be  furnished* 

We  see  no  distinction  in  principle  between  such  a  case 
and  the  present^  and  we  therefore  think  the  plaintiff  is  en- 
titled to  judgment  for  the  full  amount  of  his  demand. 

Judgment  for  the  plaintiff. 


IN  THE  EXCHEQUER  CHAMBER. 


{In  Error  from  the  Court  of  Exchequer.) 

Palmer  and  Another  v.  Ooodbn  and  Others, 

Plea,  to  an  ac-  A.  Writ  of  error  having  been  brought  on  the  judgment 
fo^i^nrduTfor  of  the  Court  of  Exchequer  in  this  case  (a),  it  was  now 

turnpike  tolla,  aTffUed  bv 
that  before  it  *"6^^^  ^J 
became  due, 

the  trustees,  on  Erie,  for  the  plaintiffs. — ^The  objection  to  the  replica- 
into  and  upon  a  tiou,  which  is  pointed  out  by  the  demurrer,  is  that  it  puts 
thrtins^  Md  ^  in  issue  two  facts,  a  material  and  an  immaterial  one — ^the 
then  ejected,     expulsion  and  the  entry.    But  first,  the  plea  contuns  a 

expelled,  put  ^  ^  .     ^   ,   «  ,  , 

out,  and  re-  statement  of  one  pomt  of  defence  only,  namely^  an  evtc^ 

fendant  from'  ^^*    '^^  entry  and  expulsion  together  amount  to  an 

Jher^T  and "  ^^c^on.    If  the  defendant  had  aUeged  in  the  plea  that 

kept  and  conti-  the  plaintiff  had  evicted  him,  that  might  have  been  tra- 

nued  him  so  ■■•*■■  11  1.      ,.  m«  • 

ejected,  frc.,      vcrsod  m  the  same  terms  by  the  replication.    This  case, 

from  thence  hi- 
therto.   Replication,  that  the  trustees  did  not  enter  into  or  upon  the  sdd  part  of  the  said  tolls^ 
or  eject,  &&,  the  defendant  from  the  possession  thereof,  modo  et  formft. 

Held,  on  error  in  the  Exchequer  Chamber,  (reversing  the  judgment  of  the  Court  of  Exche- 
quer), that  this  replication  was  good  on  special  demurrer,  although  it  put  in  issue  not  only  the 
expulsion  but  also  the  entry,  the  latter  being  immaterial  and  impossible;  and  that  the  defend- 
ant having  mixed  up  the  entry  and  expulsion  as  constituting  the  eviction,  the  plaintiff  had  a 
right  to  follow  him,  and  to  accept  the  issue  as  tendered. 

(a)7M.&W.486. 
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therefore^  falls  within  the  principle  of  the  authorities  Exeh.CkMh§r, 
which  decide  that  wherever  a  plea  consists  of  several  fiicts 
constituting  together  one  defence^  all  may  be  put  in  issue 
by  a  single  traverse:  Robinson  v.  Raley{a),  (/Brien  v. 
Saxon  {b)f  Broffden  y.  Marriott  {c).  But  at  all  events, 
the  entry  is  involved  in  the  idea  of  exptdsion,  and  a  tra« 
verse  of  the  expulsion  alone  would  therefore  involve  a  tra« 
verse  of  the  entry.  And  as  the  traverse  of  that  which  is 
impUedly  contained  in  the  averment  does  not  vitiate  the 
pleading,  neither  can  it  do  so,  if  it  be  expressed  and  tra- 
versed.  In  the  case  of  an  eviction  firom  a  corporeal  here- 
ditament, there  ca^inot  be  an  expulsion  without  an  entry; 
and  if  it  be  said  that  this  is  not  so  in  the  case  of  tolls,  which 
are  incorporeal,  the  defendants  are  estopped,  by  tendering 
a  traverse  of  entry  and  expulsion,  from  saying  that  an  entry 
is  impossible.  In  Gilbert  v.  Parker  {d),  it  was  held,  that 
on  a  plea  alleging  seisin  generally,  a  traverse  may  be  taken 
that  the  party  is  sole  seised,  because  that,  being  necessarily 
implied  in  the  allegation,  is  traversable  as  much  as  if  it 
were  expressed.  So  where,  in  an  action  against  the  mar- 
shal  for  an  escape,  he  pleaded  that,  after  the  prisoner's 
return  into  custody,  the  defendant  did  afterwards  keep  and 
detain  him  in  his  custody  in  execution,  &c.,  and  the  repli- 
cation traversed  that  the  defendant  did  keep  and  detain 
him  &c.,  modo  et  form&;  it  was  held  that  a  detention 
down  to  the  commencement  of  the  action,  being  virtuaUy 
implied  in  the  plea,  was  also  included  in  the  traverse: 
Chambers  v.  Jones  (e).  In  Hodgskm  v.  Queenborough  (/),  it 
was  expressly  held  that  a  traverse  of  the  expulsion  alone 
was  sufficient,  in  reply  to  a  plea  alleging  entry  and  expul- 
sion ;  and  if  the  expulsion  involves  the  notion  of  an  entiyj 


(a)  1  Burr.  316.  712. 

(6)  2  B.  &  Cr.  908;  4  D.  &  R.  (d)  2  Salk.  629. 

579.  (e)  11  East,  406. 

(c)  2  Bing.  N.  C.  473 ;  2  Scott,  (f)  Willes,  129. 
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fixeh.  Chamber,  the  latter  is  also  included  in  the  traverse  modo  et  formft. 
-  '  ^  The  averments  of  payment  by  the  defendant,  and  accept- 
Palmbe  ance  in  satisfaction  by  the  plaintiff,  may  be  included  in 
6ooDEN«  one  traverse,  because  the  latter  involves  the  former :  Webb 
V.  Weaiherby  (a).  What  is  the  meaning  of  an  entry  on  tolls, 
and  what  further  &cts  have  the  plaintiffs  imposed  upon 
the  defendants  in  proof,  by  including  the  entry  in  the  tra- 
verse? The  defendants  must  at  all  events  prove  what 
amounts  in  law  to  an  eviction :  Hunt  v.  Cope  {b),  Cibel  v« 
HUl  {c),  BusAett  v.  Lechmore  {d). 

Again,  if  the  entry  is  immaterial  in  this  case,  the  in- 
cluding it  in  the  traverse  wiU  not  vitiate:  Reynolds  v. 
Blackburn  (e).  Now,  it  is  clear  the  entiy  on  tolls  is  mere 
surplusage — ^it  is  altogether  impossible.  Where  several 
causes  of  justification  are  pleaded,  if  one  be  established, 
that  is  sufficient.  So  also,  where  an  immaterial  fact  is 
included  in  an  issue  along  with  a  material  one,  the  tra- 
verse is  in  effect  of  the  material  only:  Bac.  Abr.,  Pleading, 
(K.2);  Com.  Dig.,  Pleader,  (C.  28);  Spilsbury  Y.Mick'' 
lethwayte  (/). 

Lastly,  the  plea  is  bad,  as  setting  up  an  impossible  de* 
fence,  wholly  inapplicable  to  an  incorporeal  hereditament. 

Cowling^  contra. — The  replication  is  bad.  It  is  contrary 
in  form  to  all  the  precedents.  It  is  not  disputed  that 
several  facts  forming  one  entire  defence  may  be  denied  by 
one  traverse ;  but  here  the  facts  alleged  do  not  form  one 
entire  defence.  The  expelling,  amoving,  &c.,  of  the  de-» 
fendant  constitutes  the  eviction,  and  the  entry  is  super- 
fluous. Neither  does  the  one  proposition  involve  the  other, 
because  there  may  be  an  eviction  (nay,  even  a  disseisin) 


(a)  1  Bing.  N.  C.  502;  1  Scott,         {d)  Ld.  Raym.  369 
477.  (0  6DowLP.C.  19. 

(6)  Cowp.  242.  (/)  1  Taunt.  146. 

(tf)  1  Leon.  110. 
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without  an  entry,  and  the  statement  as  to  the  latter  is  ^BmA.  Chamber, 


therefore  immaterial :  Yin*  Abr.  Disseisin,  (C.  6  &  7).  In 
DdUton  V.  Beeve  (a),  a  plea  of  eviction  to  an  action  of  co- 
venant for  rent  reserved  on  a  demise  of  tithes  was  held 
good.  That  shews  that  there  may  be  an  eviction  from  an 
incorporeal  hereditament*  The  same  is  assumed  in  7bm- 
linson  v.  Day  {b).  Here  the  words  ''  with  force  and  arms 
entered''  &c.,  are  mere  surplusage :  so  also,  the  word  "then'' 
is  not  to  be  read  as  importing  that  the  parties  expelled  the 
defendant  at  the  same  moment  that  they  entered.  All 
that  the  plea  amounts  to  is,  that  the  defendant  was  expel- 
led after  the  demise,  and  before  any  rent  became  due.  In 
Hodgshm  v.  Queenborough,  it  was  expressly  held,  that  the 
expulsion  was  the  only  material  part  of  the  plea;  and 
therefore  that  a  traverse  of  that  only  was  sufficient.  The 
precedents  are  not  uniform  as  to  the  plea  containing  an 
allegation  of  entry  as  well  as  expulsion.  In  a  precedent 
in  Rastall's  Entries,  175  b,  pi.  10,  the  plea  alleges  an  expul- 
sion only.  In  Chitty's  Pleadings,  vol.  iii.  p.  877,  the  plea  is 
given  in  the  same  form  as  here,  but  the  replication  (p.  1102) 
traversing  the  expulsion  only.  In  (Mel  v.  Hillj  also,  as  Hax 
as  can  be  collected  from  the  report,  the  issue  was  on  the 
expulit  only.  Then,  if  the  expulsion  be  the  only  material 
fact,  it  follows  as  a  corollary,  that  it  only  can  be  traversed. 
In  Wbttm  V.  Hele  (c),  the  entry  was  admitted  with  a  protes- 
tando,  and  the  expulsion  only  was  traversed.  The  plain- 
tiff ought  not  to  send  to  the  jury  a  traverse  of  an  immate- 
rial fact.  Suppose  here  the  jury  found  the  entry,  but 
not  the  expulsion,  how  must  the  verdict  be  entered?  It 
is  laid  down  distinctly  in  Stephen  on  Pleading,  289,  that 
immaterial  matter  ought  not  to  be  traversed.  BegUy. 
Green{d)  is  an  authority  to  the  same  effect.  The  cases 
dted  on  the  other  side  are  not  disputed.    The  averment 

(a)  1  Ld.  Raym.  77.  (c)  2  Saund.  175. 

(b)  2  Brod.  &  B.  680.  (d)lM.Sc  W.  329* 


1841. 
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Bxek.  CkamUr,  of  sduuii  BO  doubt  means  sole  seisin.    I&mi  ▼,  Cope  shews 

.   ^^^'  ^    only  that  a  trespass  is  not  an  eviction.    Beynolday.  Blact- 

Palmbr       ium  proceeded  on  the  ground  that  the  plea  was  doable^ 

GdopBN.       and  therefore  the  plaintiff  was  bound  to  traverse  both  the 

allegations  in  it.    Here  the  plea  contains  one  matter  of 

defence  only,  vis.  the  expulsion;  to  which,  therefore,  the 

traverse  should  have  been  confined. 

Erie,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — In  this  case  the  defendants,  by  their 
plea,  allege  that  before  the  sum  claimed  in  the  declaration 
for  turnpike  tolls  due  to  the  plaintiffs,  as  trustees  of  a 
turnpike  road,  became  due,  the  trustees  entered  into  and 
upon  a  certain  part  or  portion  of  the  said  demised  toUs, 
which  is  stated,  and  then  ejected,  expelled,  put  out,  and 
removed  the  defendant  Gooden  firom  the  possession  thereof, 
and  kept  and  continued  him  so  ejected,  &c.,  £rom  thence 
hitherto.  The  replication  says,  that  the  trustees  did  not 
enter  into  or  upon  the  said  part  or  portion  of  the  demised 
tolls,  or  eject,  expel,  put  out,  or  remove  the  defendant 
from  the  possession  thereof,  modo  et  forma.  The  objec- 
tion is,  that  the  .plaintiffs  in  their  replication  have  followed 
the  defendants  in  the  terms  of  their  plea.  If  the  allega- 
tions in  the  plea  had  constituted  distinct  matters,  each  of 
which  would  be  an  answer  to  the  action,  the  objection 
would  be  good;  but,  having  heard  the  argument,  the 
Court  are  unable  to  give  any  distinct  meaning  to  the  first 
allegation,  the  entry  upon,  and  also  to  the  second,  the  ex- 
pulsion firom,  the  tolls.  It  is  impossible  for  the  most  acute 
mind  to  conceive  such  a  thing  as  an  entry  upon  tolls.  It 
is  admitted,  therefore,  that  the  allegation  of  the  entry  is 
altogether  immaterial;  indeed,  that  it  is  almost  insensible. 
But  a  party  does  not  make  an  issue  upon  the  substantial 
matter  to  be  tried  by  the  jury  bad,  merely  because  he  in- 
cludes in  it  something  of  total  surplusage  and  immateri- 
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ality.    No  case  has  been  cited  of  an  expnlsion  fSrom  reaUy,  iSnft.  (^amUr^ 

where  the  issue  has  been  held  bad  for  also  including  the 

entiyj  although  we  have  been  referred  to  a  case  where  the 

issue  was  held  good  without  it.    But  however  that  be,  the 

same  reason  cannot  apply  to  the  case  of  an  incorporeal 

hereditament,  as  to  which  it  seems  impossible  to  conceive 

the  application  of  an  allegation  of  entry.    On  the  short 

ground,  therefore,  that  utile  per  inutile  non  vitiatur,  it 

appears  to  me,  and  to  the  rest  of  the  C!ourt,  that  the  judg* 

ment  of  the  Court  below  was  wrong,  and  ought  to  be 

reversed. 

Judgment  reversed. 


Sadler  v.  Dixon. 

Assumpsit  on  a  policy  of  insurance,  dated  22nd  Ja-  To  a  deciara- 
nuary,  1838,  on  the  ship  John  Cook  and  cargo,  at  and  policy  for  tiz 
from  the  17th  January,  1838,  until  the  17th  July,  1838,  at  Ho-^'by'S"*^ 
noon,  in  port  and  at  sea,  at  aU  times  and  in  all  places,  ^}^^^^  **** 
being  for  the  space  of  six  calendar  months.    The  declara-  pleaded,  that, 
tion  averred  the  loss  of  the  ship  to  havd  taken  place  on  the  venei  was^iost 
19th  May,  1838,  by  perils  of  the  sea.     The  defendant  ^J^jf^,^^^^ 


pleaded,  first,  that  the  vessel  was  not  lost  by  perils  of  the  io~  ^ 
sea;  2ndly,  the  following  special  plea: — ''That,  though  by  the  wrong- 
true  it  is  that  the  said  vessel  was,  by  the  perils  of  the  sea,  and  improper' 
wrecked,  broken,  damaged,  and  injured,  and  became  and  ^e"m)t*beinff 
was  wholly  lost  to  the  plaintiflTs:  for  plea  nevertheless  the  ha'ratrou«)  of 

*:  '  *:  the  master  and 

defendant  says,  that  the  sfld  wrecking,  breaking,  damag-  mannen  of  the 
ing,  and  injuring  the  said  vessel,  and  the  loss  of  the  same  by  fjiy^  vn'ong- 

^lyi  negli- 
gently, and  improperly  (but  not  barratroiuly)  throwing  overboard  so  much  of  the  ballast  that 
the  Tessel  became  unseaworthy,  and  was  lost  by  perils  of  the  sea,  which  otherwise  she  would 
haTe  encountered  and  overcome.  The  jury  having,  at  the  trial,  found  a  verdict  for  the  defend- 
ant, the  underwriter,  on  this  issue: — Held,  in  error  (affirming  the  judgment  of  the  Court  of  Ex- 
chequer), that  the  plea  was  bad,  and  that  the  underwriters  were  liable  for  the  conaequcn^®  ^^ 
the  wilful,  but  not  barratrous  act  of  the  master  and  crew,  in  rendering  the  vessel  uj^ftea^o^^^Y 
before  the  end  of  the  voyage,  by  throwing  overboard  a  part  of  the  ballast. 
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the  perils  of  the  sea^  as  in  the  said  first-count  mentioned, 
was  occasioned  wholly  hj  the  wilful^  wrongful^  negligent, 
and  improper  conduct  [the  same  not  being  barratrous  (a)] 
of  the  master  and  mariners  of  the  said  ship,  whilst  the  said 
ship  was  at  sea,  as  in  the  said  first  count  mentioned,  and 
before  the  same  was  wrecked,  broken,  damaged,  injured, 
or  lost,  as  therein  mentioned,  to  wit,  on  the  19th  May, 
1888,  by  wilfully,  wrongfully,  n^ligently,  and  improperly 
[but  not  barratrously]  throwing  oyerboard  so  much  of  the 
ballast  of  the  said  ship,  that,  by  means  thereof,  she  then 
became  and  was  top  heavy,  crank,  un^t  to  carry  sail,  and 
wholly  unseaworthy,  and  unfit  and  unable  to  endure  and 
encounter  the  perils  of  the  sea  which  she  might  and  would 
otherwise  have  been  able  to  have  safely  encountered  and  en- 
dured; and  by  means  and  in  consequence  of  the  said  wilful, 
wrongful,  negligent,  and  improper  [but  not  barratrous] 
conduct  of  the  said  master  and  mariners,  the  said  ship  be- 
came and  was  wrecked,  broken,  damaged,  injured,  and  lost, 
by  perils  of  the  sea,  which  perils,  but  for  the  said  conduct  of 
the  said  master  and  mariners,  she  could  and  would  have 
safely  encountered  and  overcome,  without  being  so  wrecked^ 
broken,  damaged,  injured,  and  lost,  as  in  the  said  first 
count  is  mentioned.    Verification. 

Replication,  that  the  said  wrecking,  breaking,  damaging 
and  injuring  the  said  vessel,  or  the  loss  of  the  same  by  the 
perils  of  the  sea,  as  in  the  first  count  mentioned,  was  not 
so  occasioned  by  such  conduct  of  the  master  or  mariners 
of  the  said  ship,  in  manner  and  form  as  in  the  said  plea  is 
alleged,  &c.:  on  which  issue  was  joined : — ^and  at  the  trial 
before  Parke,  B.,  at  the  Spring  Assizes  for  Northumber- 
land, 1839,  the  defendant  below  obtained  a  verdict  on  that 
issue.  A  rule  having  been  obtained  to  shew  cause  why  the 
judgment  should  not  be  entered  for  the  plaintiff  below, 


(a)  The  words  within  brackets      the  argumeDt  in  the  Court  below, 
were  inserted  in  the  plea  during      at  the  suggestion  of  the  Ck>urt. 
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non  obstante  veredicto,  the  case  was  argaed  in  the  Court  Bxt^  Chambtr, 
of  Exchequer,  in  the  following  Trinity  Term.    That  Conrt,    ^   ^  *  ^ 
after  time  taken  to  consider,  made  the  role  absolute  (a),       Saolbb 
and  the  judgment  was  accordingly  entered  for  the  plaintiff       Dizoh* 
below.    A  writ  of  error  was  brought  upon  this  judgment, 
which  was  argued  in  this  Court  in  the  vacation  after  Hilary 
Term,  1840,  by  CrtBtweU  for  the  plaintiff  in  error,  and 
Alexander  for  the  defendant  in  error.     The  arguments 
being  substantially  the  same  as  those  urged  in  the  Court 
below,  they  are  not  stated  in  detail. 

The  Court  took  time  to  consider,  and  the  judgment  of 
the  Court  was  delivered  by 

TiNDAL,  C.  J. — ^This  was  an  action  on  a  policy  of  insur- 
ance upon  the  ship  John  Cook  and  cai^,  from  the  17th  of 
January,  1888,  for  six  calendar  months,  and  the  loss  was 
stated  in  the  declaration  to  have  happened  from  perils  of 
the  sesy  within  the  time  for  which  the  policy  was  made. 
The  plea  aUeges  the  loss  to  have  been  occasioned  wholly 
by  the  wilful,  wrongful,  negligent,  and  improper  conduct, 
the  same  not  being  barratrous,  of  the  master  and  mariners 
of  the  said  ship;  that  is  to  say,  "  by  wilfully,  wrongfully, 
negligently,  and  improperly,  but  not  barratrously,  throw- 
ing overboard  so  much  of  the  ballast  of  the  said  ship,  that 
by  means  thereof  she  then  became  and  was  top-heavy,  and 
wholly  imseaworthy,  and  unfit  and  unable  to  encounter 
the  perils  of  the  sea,  which  she  might  and  would  have 
bee^  able  to  have  encountered;  and  in  consequence  of 
the  said  wilful,  wrongful,  negligent,  and  improper,  but  not 
barratrous  conduct  of  the  said  master  and  mariners,  the 
said  ship  became  wrecked  and  lost  by  perils  of  the  sea^ 
which  perils,  but  for  the  said  conduct  of  the  master  and 
mariners,  she  would  have  safely  encountered.'' 

The  replication  traversed,  "  that  the  said  wrecking  and 

(a)  See  the  case  reported^  5  M,  &  W.  405. 
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Bxek.  Chamber,  danuiffiiig  of  the  Said  yessel,  or  the  loss  of  the  same  bjr 
perils  of  the  sea,  aa  in  the  first  coont  mentioned,  was  occa- 
sioned by  snch  conduct  of  the  master  or  mariners  of  the 
said  ship,  in  manner  and  form,  &c.  f*  npon  which  traverse 
issue  was  joined,  and  found  for  the  defendant.  And  the 
Court  below  having  given  judgment  for  the  plaintiff  non 
obstante  veredicto,  the  question  raised  hj  the  writ  of  error 
is,  whether  the  plea  is  or  is  not  good  in  law. 

No  stress  was  laid,  in  the  course  of  the  argument  before 
us,  upon  any  distinction  to  be  taken  between  the  implied 
warranty  on  the  part  of  the  assured  as  to  the  sea-worthi- 
ness of  the  ship,  in  the  case  of  a  policy  on  a  particular 
voyage,  and  of  a  time  policy;  nor  do  we  think  any  such 
distinction  can  be  held  to  exist;  at  all  events,  no  distinc- 
tion by  which  the  obligation,  on  the  part  of  the  assured,  in 
the  case  of  a  time  policy,  can  be  held  to  be  increased  or 
extended.  But  the  broad  ground  of  argument  taken  by 
the  plaintiff  in  error  has  been,  that  if  the  loss  is  occasion- 
ed by  the  wilful  and  wrongful  act  of  the  master  and  crew, 
but  not  amounting  to  barratry,  it  must  be  held  to  be  oc- 
casioned by  a  cause,  against  which  the  underwriter  had 
not  bound  himself  to  indemnify. 

Looking,  however,  at  the  allegation  in  the  plea,  it  ap- 
pears to  us,  that  the  meaning  of  the  words  "wilful  and 
wrongful^'  is  so  qualified  by  the  express  averment  that 
such  conduct  of  the  master  and  mariners  did  not  amount 
to  barratry,  aa  that  the  existence  of  any  fraudulent  or  im- 
proper motive,  on  the  part  of  the  master  and  crew,  is  alto- 
gether excluded;  and,  therefore,  in  effect,  that  the  mean- 
ing of  the  word  wilful  is  reduced  to  little,  if  anything,  more 
than  the  word  ''voluntary '^ — a  term  that  must  be  neces- 
sarily applied  to  every  act  done  by  the  master  and  mari- 
ners in  the  course  of  conducting  the  navigation  and  work- 
ing of  the  ship;  so  that  every  act  of  heaving  or  casting 
the  anchor,  or  of  setting  the  sails,  or  of  directing  the 
helm,  which  may  have  been  the  immediate  occasion  of  the 
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losa  of  the  Bhip,  may^  in  that  qualified  sense^  he  termed  &«&.  Ckambgr, 


their  "wilful  act/'  And  again^  the  word  "wrongful," 
when  firaud  and  all  other  improper  motives  are  excluded  hy 
the  qualification  above  adverted  to,  bears  no  stronger  sense 
in  the  plea  than  that  the  particular  act  done  was  not  the 
right  course,  but,  on  the  contrary,  a  negligent  or  incorrect 
course  to  pursue.  And,  after  aU,  the  general  allegation  of 
the  character  and  quality  of  an  act,  as  that  it  is  wrongful, 
or  malicions,  or  injurious,  or  the  like,  cannot  carry  a  charge 
against  the  party  to  whom  it  is  imputed  further  than  the 
particular  act  itself  specified  in  the  pleadings  will  war- 
rant. The  question,  therefore,  in  substance  becomes  this: 
whether  the  throwing  the  ballast  overboard  by  the  master 
and  crew,  (which  must  be  considered  as  their  voluntary  act, 
and  also  a  negligent  and  improper  act),  whereby  the  ship 
became  unseaworthy,  excuses  the  underwriter.  It  is  ob- 
vious, that  such  an  act  (alltmlawful  motive  being  excluded 
by  express  averment)  may  be  attributable  to  an  error  or 
defect  in  judgment,  both  as  to  the  fact  of  discharging  the 
ballast  at  all,  and  further,  as  to  the  exact  extent  to  which 
it  waa  actually  discharged;  and  it  seems  difficult,  on  prin- 
ciple, to  hold  that  the  underwriter  shall  be  excused  where 
the  loss  is  occasioned  by  the  mere  want  of  judgment  or  the 
negligence  of  the  master  and  mariners, — ^which  occurred 
in  this  particular  case, — and  that  he  shall  not  be  also  held 
to  be  excused  in  every  case,  where  the  loss  can  be  traced 
to  mistake  of  judgment,  or  an  act  of  carelessness  or  negli- 
gence in  the  ordinary  navigation  of  the  vessel;  in  which 
latter  cases  the  loss  is  confessedly  held  to  &11  within  the 
meaning  of  perils  of  the  sea. 

But  without  entering  into  a  further  discussion  of  the 
principle,  we  think,  upon  the  later  authorities,  the  rule  is 
established,  that  there  is  no  implied  warranty  on  the  part 
of  the  assured  for  the  continuance  of  the  seaworthiness  of 
the  vessel,  or  for  the  performance  of  their  duty  by  the 
master  and  crew  during  the  whole  course  of  the  voyage. 


1841. 
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Steh.  Chamber,  The  caso  of  Low  T.  HoUuiffioorth  {a)  must  be  allowed  to 
bear  against  the  principle  so  laid  down  by  those  later 
authorities.  The  ground  of  decision  in  that  case  appears 
to  have  been,  that  there  was  no  pilot  on  board  during  the 
time  the  ship  was  sailing  up  the  river  Thames,  which  was 
required  by  the  statute  6  Geo,  2,  and  that  it  was  an  implied 
contract  on  the  part  of  the  assured,  that  there  should  be 
such  person.  This  at  least  appears  the  ground  of  Lord  Aisfi- 
y(m*s  judgment,  although  certainly  the  other  two  Judges 
seem  to  have  considered  that  it  was  a  loss  arising  from  an 
act  of  gross  negligence.  The  decision  of  that  case  may 
be  maintainable,  on  the  ground  of  an  implied  warranty  to 
observe  the  positive  requisitions  of  an  act  of  Parliament; 
but  if  it  is  to  be  taken  as  an  authority,  that  the  implied 
warranty  on  the  part  of  the  assured  extends  to  acts  of 
negligence  on  the  part  of  the  master  and  crew,  throughout 
the  voyage,  we  think  it  cannot  be  supported  against  the 
weight  of  the  later  authorities :  (see  Buik  v.  Boyal  Ex^ 
change  Company  (6),  Walker  v.  MaUland  (c),  Holdsworih  y. 
Wise  {d),  Bishop  v.  PerUland  {e),  and  Shore  v.  Beniall  (/) ). 

Upon  the  whole,  we  think  the  plaintiff  below  is  entitled 
to  judgment  non  obstante  veredicto,  and  that  the  judg- 
ment of  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


(fl)7T.R.160.  (*)7B.&C.219;  lMaii.&IL 

(b)  2  B.  &  Aid.  73.  49. 

(c)  5  B.  &  Aid.  171.  (/)  7  B.  &  C.  798  n.;  1  Man.  & 
(rf)  7  B.  &  C.  794.  R.11. 
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^*c*.  Ckambei'^ 
1841. 

The  Mayor,  Aldermen,  and  Buboesses  of  Swansea 
t^.  Hopkins* 

X  HIS  was  a  writ  of  error  brought  on  the  judgment  of 
the  Court  of  Exchequer  in  the  case  of  Hopkins  v.  Mayor, 
8fc.  of  Swansea  (a),  and  was  argued  by  J.  Henderson  for  the 
plaintiffs  in  error,  and  by  E.  V.  WtOiams  for  the  defend- 
ants in  error.  Their  arguments  were  substantially  the 
same  as  those  urged  in  the  Court  below. 

Lord  Denman,  C.  J.,  said  that  the  Court  were  of  opi- 
nion that  the  judgment  ought  to  be  affirmed ;  for,  although 
thay  doubted  whether  any  action  could  have  been  main- 
tained at  common  law,  upon  the  bye-law  alone,  they  were 
of  opinion  that,  by  virtue  of  the  provisions  of  the  stat, 
5  &  6  Will.  4,  c.  76,  s.  2,  the  plaintiff  had  a  right  enforce- 
able by  an  action  of  debt  against  the  corporation  for  the 
benefit  he  enjoyed  before  the  statute  under  the  bye-law, 
upon  the  principle  laid  down  by  Lord  HoU,  in  6  Mod.  27. 
The  declaration  was  therefore  good;  and  the  Court  were 
clearly  of  opinion  that  the  plea  was  no  answer  to  it,  on 
the  grounds  stated  in  the  judgment  of  the  Court  below« 

Judgment  affirmed, 
(a)  4  M.  &  W.  621 ;  where  the  pleadings  and  facts  are  fully  set  forth. 
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Early  in  Trmi^  Vacation,  Sir  John  Campbell,  Knight, 
her  Majesty's  Attorney -General,  was  appointed  Lord  High 
Chancellor  of  L*eland,  and  was  created  a  Peer  of  the 
United  Kingdom,  hy  the  title  of  Baron  Campbell,  of  St. 
Andrew's,  in  the  county  of  Fife. 

Sir  T%oma9  Wilde,  Knight,  her  Majesty's  Solicitor-Ge- 
neral,  succeeded  to  the  office  of  Attorney-General. 

At  a  later  period  of  the  vacation,  the  Lord  ChanceUor 
(Lord  Cottenham)  resigned  the  Great  Seal,  which  was  deli- 
Yered  to  the  Right  Hon.  Lord  Lyndhurst,  with  the  title  of 
Lord  Chancellor. 

Lord  CoK^bell  resigned  the  office  of  Lord  ChanceDor  of 
Ireland,  and  was  succeeded  by  Sir  Edward  Bwrtenahaw 
Sugdoi,  Knight. 

Sir  nomas  Wilde  resigned  the  office  of  Attorney-Gene- 
ral, and  was  succeeded  by  Sir  Frederick  Pollock,  Knight. 

Sir  WiUiam  Webb  FbOeit,  Knight,  was  appointed  her 
Migesty's  Solidtor-GeneraL 

Li  pursuance  of  the  act  5  Vict  c  5,  s.  19,  empowering 
her  Majesty  to  appoint  two  additional  Judges  assistant  to 
the  Lord  Chancellor,  to  be  respectiyely  called  Yioe-Chan- 
cellar;  James  Lewis  EnagU  Brace,  of  Lincoln's  Inn,  Esq.^ 
one  of  her  Majesty's  counsel,  was  iqppointedthe  first  Vice- 
Chancellor,  and  James  Wigrwsi^  of  Lincoln's  Inn,  Esq., 
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one  of  her  Majesty's  counsel^  was  appointed  the  second  Exck,  of  PUas, 
Vice-Chancellor,  under  the  said  act.    They  were  subse- 
qnently  sworn  of  her  Majesty's  Privy  Council,  and  respect- 
ively received  the  honour  of  knighthood. 

Early  in  the  same  vacation,  TVUliam  Whateley,  of  the 
Inner  Temple,  Esq.;  Richard  Godson,  of  Lincoln's  Inn, 
Esq.;  Sutton  Sharps,  of  the  Middle  Temple,  Esq.;  Charles 
James  Knowles,  of  the  Middle  Temple,  Esq.;  Matthew  Tal- 
bot Baines,  of  the  Inner  Temple,  Esq.;  and  the  Hon.  James 
Stuart  fVbrtlejf,  of  the  Inner  Temple,  were  appointed  her 
Majesty's  counsel;  and  Charles  Austin,  of  the  Middle  Tem- 
ple, Esq.,  received  a  patent  of  precedence,  to  rank  next 
after  Mr.  Baines. 

Later  in  the  vacation,  Alexander  James  Edmund  Cock-^ 
bum,  of  the  Middle  Temple,.  Esq.,  was  also  appointed  one 
of  her  Majesty's  counsel. 

And  John  Vincent  Thompson,  of  Lincoln's  Inn,  Esq., 
was  called  to  the  degree  of  the  coi^  and  gave  rings  with 
the  motto — Nee  uUrh  nee  cUrh. 
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PRINCIPAL    MATTERS. 


ACTION  ON  THE  CASE. 

Riffht  to  set  Dog-ipears. 

Declaration  in  case  alleged,  that  the 
defendant  wrongfollj  and  imlawfully 
set  and  concealed  a  dog-spear,  the 
same  being  an  engine  calculated  to  do 
grierons  bodily  harm,  as  well  to  the 
Uege  subjects  of  the  Qneen  as  to  their 
dogs  happening  to  run  upon  the  same, 
among  the  bushes  near  a  public  foot- 
way, running  through  a  dose  of  the 
de&ndant's;  by  means  whereof  a  dog 
of  the  plaintiff's,  with  which  he  was 
going  on  foot  along  the  said  footway, 
and  which,  by  reason  of  a  rabbit  hav- 
ing crossed  the  footway  in  his  view, 
hid  then,  against  the  will  of  and  un- 
avoidably by  the  plaintiff,  begun  to 
pursue  and  was  in  pursuit  of  the  said 
rabbit,  ran  upon  me  dog-spear  and 
was  wounded,  &c.  Plea,  that  the  de- 
fendant set  and  concealed  the  said 
engine  for  the  purpose  of  preserving 
his  game,  and  of  disabling  and  killing 
dogs  that  might  come  upon  his  close, 
lest  they  should  pursue  and  destroy 
the  game,  whereof  the  plaintiff^  had 
notice: — Held,  on  general  demurrer, 
that  this  plea  was  a  good  answer  to 
the  action;  and  that  it  would  have 
been  so  even  without  the  allegation  of 
notice.     Jordin  v.  Crump,  782 

VOL.  VIIl. 


AFFIDAVIT. 
See  Practice  in  Revenue  Cases. 
Jurat, 
Where  an  affidavit  was  sworn  in 
the  usual  way  at  a  Judge's  chambers, 
but  through  mistake  was  not  laid  be- 
fore the  Judge,  and  therefore  the 
jurat  was  not  signed  by  him,  it  was 
held  irregular,  and  an  order  obtained 
upon  such  affidavit  for  a  capias,  and 
all  the  proceedings  thereon,  were  set 
aside;  although  after  some  days  (but 
after  the  execution  of  the  capias),  the 
affidavit  was  laid  before  the  Judge, 
and  signed  by  him.     Bill  v.  Bament, 
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AMENDMENT. 
Under  3^4  JFill.  4,  c.  42,  *.  23. 
A  declaration  in  ejectment  laid  the 
demise  on  the  31st  of  October  (with- 
out mentioning  any  year).  At  the 
trial,  the  lessor  of  the  plaintiff  proved 
a  title  in  himself  on  the  3 1  st  of  Octo- 
ber, IS40:— Held,  first,  that  this  was 
not  a  variance  between  the  declaration 
and  the  proof,  so  as  to  empower  the 
Judge  at  the  trial  to  amend  the  de- 
claration under  the  stat.  3  &  4  Will. 
4,  c.  42,  s.  23j  by  inserting  the  year: 
secondly,  that  the  omission  was  no 
ground  of  nonsuit. 

OOO  M.W. 


906  APOTHECARIES'  ACT. 

Semble,  that  the  defendant's  proper 
course  in  such  case,  is  to  apply  to 
the  Court  to  compel  the  plaintiff  to 
insert  the  correct  date.  Doe  d.  Par- 
aans  t.  Heather,  158 

APOTHECABIES'  ACTS. 
Bighi  of  Naval  Surgeons  to  practise. 

Deht  for  work  done  as  an  apothe^ 
carj:  plea,  that  the  plaintiff  was  not 
an  apothecary  prior  to  the  1st  of  Au- 
gust, 1815,  nor  had  at  any  time  ob- 
tained a  certificate  to  practise  as  an 
apothecary  from  the  Master,  Ward- 
ens, and  Society  of  the  art  and  mys- 
tery of  Apothecaries:  replication,  that 
before  the  work  waa  done,  and  before 
the  1st  of  August,  1826,  to  wit,  on 
&c.,  the  plaintiff  held  a  warrant  as 
assistant-surgeon  in  the  navy,  bearing 
date  &c.  \  and  that  the  work  waa  done 
after  the  passing  of  the  6th  Geo.  4, 
c.  133!— jGTtf/c/,  on  special  demurreri 
that  the  replication  was  good* 

Held  also,  on  objection  to  the  plea 
that  the  certificate  required  by  the  55 
Geo.  3,  c.  194,  was  a  certificate  from 
&e  Court  of  Examiners,  and  not 
from  the  Master,  Wardens,  and  So- 
ciety of  the  art  and  mystery  of  Apo- 
thecaries, that  the  plea  was  good. 

By  6  G.4,  c.  133,  s.  4,  it  is  provided 
that  every  person  who  held,  or  there- 
after should  hold,  a  commission  or 
warrant  as  sur^on  or  assistant-sur- 
geon in  his  miyesty's  navy  or  anny, 
should  be  entitled  to  practise  as  an 
apothecary  in  any  part  of  England  or 
Wales,  without  having  undergone  the 
examination  or  received  the  certificate 
required  by  the  b^  Geo.  3.  By  the 
1 1th  section,  the  act  was  to  continue 
until  the  Istof  August  \^2Q\—Heldt 
that  those  persons  who  held  warrants 
prior  to  the  1st  of  August,  1826,  and 
who  were  therefore  entitled  to  prac- 
tise as  apothecaries,  were  not  deprived 
of  that  right  by  the  expiration  of  the 
act.    Steavenson  y.  Oliver,  234 


ARBITRATION. 

APPORTIONMENT  OF  BENT. 

The  owner  of  a  house,  having  mort- 
gaged it  in  fee,  and  continuing  in  pos- 
session, let  it  as  a  ready-furnished 
house  to  the  defendant.  He  after- 
wards became  bankrupt,  and  then, 
Willi  the  assent  of  his  assignees,  let 
the  house  ready  furnished  to  the  de- 
fendant, by  the  week,  who,  after  three 
weeks'  occupation,  received  notice 
from  the  mortgagee  to  pay  rent  to 
him: — Held,  in  an  action  brought  by 
the  assignees  for  use  and  occupation 
of  the  house  and  furniture,  that  they 
were  entitled  to  recover  for  the  use  of 
the  furniture;  that  the  rent  of  the 
house  and  furniture  might  be  appor- 
tioned, or  if  not,  that  upon  the  entry 
of  the  mortgagee  claiming  the  house, 
and  having  no  interest  in  the  furni- 
ture, a  new  agreement  might  be  in- 
ferred by  the  jury  to  take  the  house 
at  a  reasonable  rent  from  the  mort* 
gagee,  and  to  pay  a  reasonable  amount 
as  a  compensation  for  the  use  of  the 
furniture  to  the  assignees*  S^dmon  r. 
Mathewe,  827 

ARBITRATION. 
See  Costs,  VL  (4). 
Flbadikoi  v.  2. 

I.  Revocation  of,  by  Death  of  Party* 
Differences  and  disputes  having 
arisen  between  the  trustees  and  ma- 
nagers of  a  chapel,  as  to  the  conduct 
of  B.,  one  of  the  trustees;  and  an 
information  and  bill  having  been  filed 
in  the  Court  of  Chancery,  at  the  rela- 
tion of  all  the  trustees,  (except  B), 
against  B.  and  another  person,  pray* 
ing  an  account  against  B.,  in  respect 
of  such  part  of  the  trust  funds  as  nad 
come  into  his  hands;  and  B.  having» 
by  his  answer,  charged  the  relators 
with  breach  of  trust  in  their  manage- 
ment of  the  trust  fund;  an  order  was 
made  by  the  Vice-chancellor,  with 
the  consent  of  all  partiesf,  that  the 
cause  and  all  matters  in  difference 
shoidd  be  referred  to  arbitrationi  the 
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ASSUMPSIT. 
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arbitrator  to  hate  M  antboiitj  oTer 
the  oosto  of  the  nut  and  referenoe. 
The  order  ezpreeal  j  provided,  that  the 
deathof  anjof  the  parties  should  not 
operate  aa  a  revocatioB  of  the  arbi  tr»- 
tor's  anthoribr,  but  that  his  award 
should  be  deliTered  to  the  personal 
representatifes  of  the  deceased  party 
or  parties.  During  the  reference,  one 
ciiihe  relators,  being  a  partj  thereto, 
died;  and  afterwards  the  arbitrator 
made  his  award,  and  thereby  directed 
that  the  costs  of  the  reference  should 
be  borne  and  paid  by  the  parties  by 
whom  they  were  incurred.  Theplam- 
tiff,  who  was  one  of  the  relators,  paid 
the  solicitor,  who  had  been  retained 
for  them  in  the  conduct  of  the  refer- 
ence, his  bill  of  costs,  and  brought 
an  action  for  money  paid,  against  the 
executors  of  the  decnsed  relator,  for 
his  proportion  of  the  costs  incmnred 
after  his  death,  including  the  costs  of 
the  award: — Held,  that  the  executors 
were  liable  in  sndi  action  for  their 
testator's  proportion  of  the  costs  of 
the  reference  incurred  after  hia  death, 
and  also  of  the  costs  of  the  award. 
Prior  T.  HembroWf  873 

II.  Afoardf  execution  upon.  ' 
1.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  house  and  seizing 
his  goods.  Flea,  that  the  defendant 
brought  an  action  against  the  plain- 
tiff, which  was  referred  to  arbitral 
tion  by  an  agreement  afterwards  made 
a  rule  of  Court;  that  the  arbitrator 
awarded  a  certain  sum  to  be  due 
to  the  defendant,  and  ordered  the 
plaintiff  to  pay  it  on  a  certain  day, 
which  he  refttsing  to  do,  the  defend- 
ant issued  a  writ  of  fi.  fa.,  and  levied 
on  the  plaintiff's  goods.  Replication, 
that  by  a  rule  of  Court  it  was  ordered 
that  the  said  writ  should  be  set  aside 
for  irregularity.  Rejoinder  (by  way 
of  estoppel)  that,  after  the  making  of 
that  rule  of  Court,  the  plaintiff  ruled 
the  sheriff  to  return  the  writ  of  fieri 


fedas: — HeU^  on  special  demurrer 
to  the  rejoinder;  first,  that  the  repli- 
cation was  good,  and  that  it  was  un* 
necessary  to  aver  that  the  rule  of  Court 
was  acted  on. 

Secondly,  that  the  plaintiff,  by  rul« 
ing  the  sheriff  to  return  the  writ,  was 
not  estopped  firom  shewing  that  it 
was  not  a  good  writ,  for  alUiough  it 
might  be  bad  as  against  the  party 
sumg  it  out,  it  might  still  be  good  aa 
respected  the  sheriff;  and  diat  the 
filing  of  record  did  not  affirm  the  ex« 
istence  of  a  void  writ;  and  therefore 
that  the  replication  was  bad. 

Thirdly,  that  the  1  &2yict.c.  110 
does  not  authorixe  a  party  to  issue 
execution  for  money  awarded  by  an 
arbitrator. 

Fourthly,  that  the  words  in  the 
18th  section,  **  monies  or  costs,  char- 
ges  or  expenses,*'  mean  money  decreed 
or  ordered  to  be  paid,  together  with 
the  costs,  &c.,  to  be  ascertained  on 
taxation  by  the  officer  of  the  Court, 
and  that  no  order  to  pay  costs  is  re- 
quisito  after  taxation.  Jomb  t.  Wil^ 
Uame,  349 

2.  The  Court  has  authority,  under 
thestat.  1  &2  Vict.  c.  1 10,  ss.  18&  19, 
to  order  a  party  by  rule  to  pay  a  spe- 
cific sum  of  money  awarded  by  an  ar» 
bitrator  to  be  paid  by  him;  and  on 
such  rule  being  made  absolute,  exe- 
cution may  issue  against  the  party 
for  the  amount  so  specified  in  the 
rule.    Doe  t.  Amey,  565 

ASSUMPSIT. 
For  Breach  qf  Contract— What  De- 

ductione  Momable  in  Mitigation 

of  Bamagei. 

Special  assumpsit  on  a  contract  to 
build  a  ship  according  to  a  specifica* 
tion,  assigning  a  breach  in  not  build- 
ing the  ship  with  scantling,  fastening, 
and  planking,  according  to  the  speci- 
fication, and  alleging  special  damage. 
Plea,  that  the  defendant  had  sued 
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ASSUMPSIT. 


BANKRUPTCY, 


the  plaintiff  for  the  balance  of  the 
agreed  price  of  the  ship,  after  pay- 
ment of  £3,500,  and  aleo  for  a  snm 
of  £150  for  extra  work,  in  the  form 
of  an  action  for  work  and  labour,  and 
for  goods  sold  and  delivered;  that 
issne  was  joined,  and,  on  the  trial  of 
the  cause,  the  now  plaintiff  gave  evi- 
dence in  his  defence  of  the  same 
breach  of  contract  allied  in  the  de* 
daration,  and  insisted,  if  the  amount 
of  compensation  to  which  he  was  en- 
titled exceeded  or  eonalled  the  ba- 
lance and  value  of  the  extra  work, 
that  he  the  now  pbiintiff  was  entitled 
to  a  verdict;  if  less,  then  he  was  en- 
titled to  a  deduction  upon  the  amount 
of  both,  to  the  extent  of  such  amount 
of  compensation:  that  the  Judge  who 
tried  the  cause  so  directed  the  jurj, 
and  the  inrj  found  that  the  now  de- 
fendant had  committed  a  breach  of 
the  contract,  and  that  the  now  plain- 
tiff was  entitled  to  some  compensa- 
tion, which  they  deducted  from  the 
price  of  the  ship  and  the  value  of  the 
extra  work :  that  the  now  defendant 
had  judgment  for  the  amount,  afler 
such  deduction  had  been  made,  since 
the  commencement  of  this  suit: — 
Heldf  that  the  plea  was  bad  on  gene- 
ral demurrer. 

Held,  also,  that  all  that  the  plain- 
tiff could  by  law  be  allowed  in  dimi- 
nution of  damages  on  the  former  trial, 
was  a  deduction  from  the  agreed  price, 
according  to  the  difference  between 
the  ship  as  she  was  at  the  time  of 
delivery,  and  what  she  ought  to  have 
been  according  to  the  contract:  but 
that  any  claim  for  damages  on  account 
of  the  subsequent  necessity  for  repairs 
could  not  be  allowed  in  the  former 
action,  and  might  be  recovered  in 
this. 

In  all  actions  for  goods  sold  and 
delivered  with  a  warranty,  or  for  work 
and  labour,  as  well  as  in  actions  for 
goods  agreed  to  be  supplied  accord- 
ing to  a  contract,  it  is  competent  for 


the  defendant  to  shew  how  much 
less  the  subject-matter  of  the  action 
was  worth  by  reason  of  the  breach  of 
the  contract:  and  to  the  extent  that 
he  obtains,  or  is  capable  of  obtunin^ 
an  abatement  of  price  on  that  aooonnt, 
he  must  be  considered  as  having  re- 
ceived satisfaction  for  the  breach  of 
contract;  and  he  is  precluded  from 
recovering  in  another  action  to  that 
extent,  but  no  more.  Mtmdelr.  Sted, 
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ATTORNEY. 
Taxation  of  BiU. 
Where,  in  an  attorney's  bill  of 
costs,  several  items,  not  for  fixed  fees 
but  of  a  discretionary  nature,  had  no 
charges  set  opposite  to  them,  and 
others  were  charged,  some  too  low 
and  some  too  high;  and  the  Mast^, 
on  taiation,  reduced  the  latter  to  the 
proper  scale,  but  declined  to  increase 
the  former,  or  to  insert  the  charges 
omitted  altogether;  the  Court  refused 
to  reriew  the  taxation.  Eyre  v.  Shel' 
ley,  154 

BAILMENT. 
See  Carrier,  (1). 


BANKRUPTCY. 
See  Distress. 

Prochein  Amy. 

(1).  Operation  o/  1  f  2  Fiet.  e.  29. 
Where  an  execution  by  fieri  facias  on 
a  judgment  on  a  warrant  of  attorney 
(not  given  by  way  of  fraudulent  prefer 
rence)  was  executed  by  seizure  after  a 
secret  act  of  bankruptcy,  but  not  com- 
pleted by  sale  of  the  goods  seised  be« 
fore  the  issuing  of  the  fiat,  which  was 
subsequent  to  the  passing  of  the  2  &  3 
Vict.  c.  29 : — Held,  that  the  execution 
creditor  was  not  entitled  to  the  bene- 
fit of  it,  as  against  the  assignees  of 
the  bankrupt;  the  stot.  2  &  3  Vict, 
c.  29,  not  having  had  the  effect  of 
rendering  valid  siu^  executions,  so  as 
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BANKRUPTCY. 
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to  entitle  the  execution  plaintiff  to  the 
benefit  of  them  as  acainst  the  assig- 
nees, nor  repealed  the  108th  section 
of  6  Geo.  4,  c.  16.  JFkitmore  r. 
Robertmm,  463 

(2).  LiabiHtyo/Bankn^t  for  Rent. 

The  74th  section  of  the  Bankrupt 
Act»  6  Gko.  4,  c.  1 6,  applies  only  to  rent 
aocmed  due  before  the  bankruptcy. 

Where  the  assignees  of  a  buikrupt, 
under  the  7  Geo.  4,  c.  16,  s.  75,  have 
declined  a  lease  to  which  the  bank- 
rupt was  entitled,  but  the  bankrupt 
has  not  delivered  up  the  lease  to  the 
lessor,  the  property  in  the  demised 
premises,  in  the  mean  time,  continues 
vested  in  the  bankrupt,  and  the  lessor 
retains,  until  such  ddiveiy  up  to  him, 
his  right  of  distress  for  the  rent. 

Semble,  that  the  effect  of  that  sec- 
tion is  only  to  exempt  the  bankrupt 
from  personal  Uability,  and  not  to  af- 
fect the  landlord's  right  of  distress. 

Semble^  also,  that  it  applies  only 
to  cases  where  covenants  are  broken 
or  rent  becomes  due  after  the  delivery 
up  of  the  lease  by  the  bankrupt. 

Qu4Bre,  whether  it  applies  to  the 
case  ofa  demise  not  in  writmg.  Brigg* 
V.  Smory,  729 

(3).  Mutual  Credits. 

Assumpsit  by  the  assignees  of  a 
bankrupt  for  goods  sold  and  delivered 
by  the  bankrupt,  with  counts  for  mo- 
ney paid,  had  and  received,  and  on 
an  account  stated.  The  defendant 
pleaded  by  way  of  set-off,  that  before 
notice  of  any  act  of  bankruptcy,  and 
before  the  issuing  of  the  fiat,  and  be- 
fore action  brought,  the  defendant 
gave  credit  to  the  bankrupt,  by  ac- 
cepting certain  bills  of  exchange  for 
his  accommodation,  and  at  his  request, 
without  any  consideration  or  value, 
which  said  bills  were,  before  notice  of 
the  bankruptcy,  negotiated  by  the 
bankrupt  for  his  own  use  and  benefit; 
that  the  credits  so  given  were  likely 


to  end  in  debts  from  the  bankrupt  to 
the  defendant;  and  that  afterwards, 
and  before  the  commencement  of  the 
action,  the  defendant  paid  the  said 
bills: — Held,  a  good  set-off  under  the 
6  Geo.  4,  c.  16,  s.  50,  on  the  ground 
that  a  mutual  credit  was  shewn.  HeU 
also,  that  the  assignees  could  not  re- 
ply a  fraudulent  delivery  of  the  goods. 
RusseU  V.  Bell,  277 

(4).  JMignment,  what  passes  by. 

I .  Assumpsit  by  the  assignees  of  T. 
H.,  a  bankrupt.  The  declaration 
stated  that  T.  H.,  before  he  became 
bankrupt,  at  the  request  of  the  de- 
fendant, bargained  for  and  agreed  to 
buy  from  the  defendant  2000  quar- 
ters skreened  Odessa  linseed,  at  the 
rate  of  30«.  lOd.  per  quarter,  free  on 
board  at  Odessa,  the  shipment  to  be 
made  on  board  the  buyer's  vessel,  on 
arrival  at  Odessa,  which  vessel  was  to 
be  forthwith  chartered  for  thence, 
and  the  amount  of  invoice  was  to  be 
paid  on  handing  over  the  same  and 
the  bill  of  lading  to  the  buyers  in 
London,  in  ready  money,  less  two  and 
a  half  per  cent,  discount.  The  de- 
claration then  averred  that  T.  H.  did, 
after  the  making  of  the  promise  and 
before  the  bankruptcy,  forthwith  dis- 
patch a  vessel  to  Odessa,  chartered 
by  him,  which  vessel  arrived  at  Odes- 
sa within  a  reasonable  time;  that  the 
vessel  arrived  at  Odessa  after  the 
bankruptcy  of  T.  H.,  and  within  a 
reasonable  time  after  such  arrival  vras 
ready  and  willing  to  receive  the  linseed 
on  board,  and  that  one  N.  H.,  the 
master  of  the  vessel,  was  ready  and 
willing  to  deliver  to  the  defendant 
bills  of  lading  for  the  linseed,  of  which 
the  defendant  had  notice,  and  was 
requested  by  the  said  N.  H.,  the 
agent  of  the  plaintiffs  in  that  behalf, 
to  deliver  the  linseed  on  board  the 
vessel;  that  the  defendant  refused 
to  deliver  the  linseed  on  board,  or 
any  part  thereof,  by  reason  whereof 


910 


BANKBUPTCY. 


BANKBUPTCT^ 


the  plaintiffSf  as  assignees  of  T.  H., 
liad  sustained  damage.  The  declar- 
ation then  went  on  to  allege  that,  al- 
though the  defendant  had  notice  of 
the  bankrnptcj,  and  that  the  plain- 
iiSa,  heing  dnly  appointed  his  assig- 
nees, were,  within  a  reasonable  ixme, 
reBdj  and  willing,  and  then  tendered 
and  offered  to  pay  for  the  linseed,  and 
then  requested  the  defendant  to  hand 
over  to  them  bUls  of  ladine  for  the 
linseed  in  London,  or  to  deuyer  the 
linseed  to  their  assignees  in  London, 
yet  the  defendant  wholly  refused  so 
to  do. 

Flea,  that  the  plaintiffs  did  not^ 
within  a  reasonable  time  after  the 
bankruptcy  of  T.  H.  and  the  arrival 
of  the  vessel  at  Odessa,  give  notice 
to  the  defendant  of  their  intention  to 
adopt  the  contract  for  the  purchase  of 
the  linseed,  and  to  abide  by  the  terms 
thereof: — 

Held,  on  special  demurrer  to  the 
plea — ^per  Parke,  B.,  Chtmey,  B.,  and 
Bolfe,^.\  Lord  Jbinffer,  C.  B.,  dis- 
sentiente-^ 

1st.  That  the  declaration  disclosed 
a  good  cause  of  action,  and  that  the 
p&ntiffs  were  entitled  to  recover. 

2ndly.  That  the  matter  contamed 
in  the  plea  formed  no  answer  to  the 
action.     Gibson  v.  Carruthers,     321 

2.  The  right  of  action  for  the  se- 
duction of  a  servant  does  not  pass  to 
the  master^s  assignees  on  his  bank- 
ruptcy.   Howard  r^  Crowther,     601 

3.  Assumpsit  by  husband  and  wife 
for  money  lent  to  the  defendant  by  the 
wife  whikt  she  was  sole  and  unmar- 
ried. Plea,  that  B.,  the  husband^  be- 
came bankrupt,  and  that  his  assignees 
were  duly  appointed,  and  accepted  the 
appointment  before  the  commence- 
ment of  the  suit,  by  reason  whereof 
the  assignees  became  entitled  to  the 
supposed  debts  and  causes  of  action 
in  the  declaration  mentioned.  Repli- 
cation, that  before  the  intermarriage 
of  the  plamtiffs,  and  whilst  C,  the 


wife,  was  sole  and  unmarried,  to  wit, 
on  &c.,  by  an  indenture  then  made 
between  the  said  B.  of  the  first  part, 
the  said  C.  of  the  second  part,  and 
T.  H.  and  B.  T.  J.  of  the  third  part, 
(being  a  settlement  entered  into  before 
the  intermarriage  of  the  plaintifis), 
the  sums  of  money  in  the  declaration 
mentioned  were  assigned  to  the  said 
T.  H.  and  R.  T.  J.,  to  have,  receive, 
and  recover,  and  to  hold  the  same  to 
them,  upon  certain  trusts  in  the  in- 
denture mentioned,  in  favour  of  the 
said  C,  and  for  her  sole  and  separate 
use  during  her  life,  and  for  the  child 
or  children  of  the  intended  marriage. 
The  replication  then  stated,  that  tne 
plaintiffs  appointed  T.  H.  and  R.T.  J. 
as  their  attomies  to  recover  the  said 
sums  from  the  defendant,  for  the  pur- 
pose of  holding  the  same  upon  the 
trusts  aforesaid,  and  that  the  action 
was  commenced  and  prosecuted  in  the 
names  of  the  plaintifis  at  the  instance 
and  by  direction  of  the  said  T.  H. 
and  R.  T.  J.,  by  virtue  of  the  power 
given  to  them,  and  for  the  purpose  of 
recovering,  receiving,  and  holdmg  the 
said  sums  of  money  as  the  trustees 
named  in  the  said  indenture,'and  up- 
on the  trusts  in  favour  of  the  said  C., 
and  of  the  children  of  the  said  mar- 
riage, and  not  for  the  use  or  benefit 
of  the  plaintiff  B.,  or  of  his  creditors 
under  the  fiat: — Held,  on  demurrer, 
that  the  replication  was  good,  and 
that  the  debt  did  not  pass  to  the  as- 
signees under  the  bankruptcy  of  the 
husband,  but  might  be  sued  for  by 
the  husband  and  wife.  Pamham  v. 
Hurst,  743 

4.  A.  agreed  in  writing  with  B.  and 
C,  on  behalf  of  themselves  and  D., 
as  partners  in  the  business  of  type- 
founders, faithfully  to  serve  them,  and 
the  survivor  of  them,  for  seven  years, 
as  their  foreman,  and  not  to  engage 
in  trade  on  his  own  account  for  that 
period  without  their  consent;  and  B, 
and  C.  agreed  to  pay  him  wages  after 


BILLS  AND  NOTES. 


BILLS  AND  NOTES.     911 


the  rate  of  SL  Ss.  weekly,  bo  bng  as 
he  ehould  serre  them  faithfully: — 
HeU  that  the  right  of  action  for  a 
breach  of  this  agreement,  by  the  dis- 
missal  of  A.  from  their  senrioe  without 
reasonable  cause,  did  not  pass  to  the 
assignees  of  A.  on  his  bankruptcy; 
the  contract  relating  to  the  employ- 
ment of  the  persond  skill  and  labour 
of  the  bankrupt,  and  the  damages  for 
the  breach  of  it,  being  compounded 
partly  of  the  personal  inoouTenience 
to  himself,  and  partly  of  the  conse- 
quential loss  to  his  personal  estate. 
Beckham  y.  Drakej  846 

PLEA  OP. 
See  Bills  and  Notes,  (4)i  2. 

BILL  OF  LADING. 
See  Freight. 

Stoppage  in  Transitu. 

BILLS  AND  NOTES. 
See  Costs,  UL 
(!)•  IndoreemeHtf  ufhat  is  meatU  by. 
Declaration  on  a  bill  of  exchange 
drawn  by  J.  H.  upon  and  accepted  by 
the  defendant,  aUeging  that  J.  H.  in- 
dorsed it  to  E.  M.,  and  E.  M.  indors- 
ed it  to  the  plamtiff.  Flea,  that  J. 
H.  did  not  indorse  the  bill  to  E.  M. 
At  the  trial,  J.  H.  proved  that  the 
name  J.  H.  written  on  the  back  of  the 
bill  was  written  by  himself;  that  he 
had  received  the  bill  as  the  account- 
ant to  the  Imperial  Bank,  for  a  debt 
due  to  the  bank,  and  that  after  writ- 
ing his  name  on  it  he  had  delivered  it 
to  W.  M.,  who  was  also  employed  in 
the  bank,  to  be  kept  by  him  for  the 
bank.  £.  M.  proved  that  he  had  re- 
ceived the  bill  from  W.  M.,  as  he 
said,  for  value,  and  indorsed  and  de- 
livered it  for  value  to  his  father,  the 
plaintiff.  The  defendant  proposed  to 
controvert  this,  and  to  shew  that  both 
E.  M.  and  the  plamtiff  received  the 


bill  with  full  knowledge  of  the  fraud 
committed  by  W.  M.  in  handing  over 
the  bill.  The  learned  Judge  rejected 
this  evidence  as  inadmissible  under 
the  plea  denying  J.  H.'s  indorsement, 
and  the  plaintiff  obtained  a  verdict: 
^^Held,  on  motion  for  a  new  trial, 
that  the  evidence  tendered  ought  to 
have  been  received,  as,  if  the  facts 
stated  had  been  fully  proved,  the  jury 
ought  to  have  found  for  the  defend- 
ant on  the  issue  that  J.  H.  did  not 
indorse  the  bill  to  E.  M. ;  for  although 
there  was  an  indorsement  on  the  bul, 
there  was  no  vaUd  delivenr  by  J.  H., 
or  by  anv  authoritv  from  him,  and  so 
no  complete  transfer  by  indorsement 
to  E.  M.  Maretan  v.  Allen,  494 
(2).  Giving;  THme  to  prior  Indorser, 
"Where  time  was  given  to  a  prior 
indorser,  after  jud^ent  had  oeen 
signed  in  an  action  on  the  same  bill 
against  a  subsequent  indorser:  — 
Held,  that  the  Court  could  not  inter- 
fere to  set  aside  the  judgment  on  that 
ground,  as  the  judgment  could  not  be 
affected  by  such  indulgence  being 
given  after  it  was  signed.  Bray  v, 
Maneon,  668 

(3).  Notice  of  Dishonour. 
A  bill  of  exchange,  drawn  by  the 
defendant,  was  indorsed  by  him  to  the 
plamtiffs,  S.  &  Co.,  who  carried  on 
busmess  in  partnership  at  Smethwick, 
four  miles  from  Birmingham;  bv 
them  to  the  Birmingham  and  Mid- 
land Counties*  Bank,  and  by  them  to 
W.  It  became  due  on  the  17th  of 
August,  and  was  dishonoured.  On  the 
18th  W.  returned  it  to  the  bank  at 
Birmingham,  who  received  it  on  the 
19th.  The  pbuntiff  S.  had  previously 
given  directions  at  the  bank,  that  zxL 
communications  for  his  firm  should 
be  made  to  him  at  Tremadoc,  in  Car- 
narvonshire (m  which  neighbourhood 
he  was  engaged  in  mining  concerns). 
The  bank  accordingly,  on  the  20th  of 
August,  sent  notice  of  dishonour  by 
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post  to  S.  at  TremadoCx  which  he  re- 
ceived there  on  the  21st:  and  hy  the 
post  of  the  22nd  he  sent  notice  to  the 
defendant: — Held,  that  the  notice  to 
S.«  and  therefore  that  to  the  defend- 
ant, was  duly  given.  Shelton  v. 
Braithwaite,  252 

(4).  Actions  on, 
1.  Allegation  of  Presentment, 

A  declaration  hy  indorsee  against 
drawer  of  a  hill  of  exchange,  accepted 
payable  at  the  Bloomsbury  branch  of 
the  London  and  Westminster  Bank, 
stated  that  the  bill  was  presented  "  at 
the  said  Bloomsbury  branch  of  the 
London  and  Westminster  Bank  on 
the  day  when  it  became  due."  The 
defendant  having  sued  out  a  writ  of 
error,  on  the  ground  that  the  declar- 
ation did  not  sufficiently  state  a  pre- 
sentment to  the  acceptor,  the  Court 
gave  the  plaintiffs  leave  to  issue  exe- 
cution notwithstanding  the  writ  of 
error. 

The  defendant  having  thereupon 
abandoned  the  writ  of  error,  the  Court 
refused  afterwards  to  give  the  plain- 
tiffs the  costs  of  the  above  applica- 
tion.    Shelton  v.  Braithwaite,      252 

2.  Estoppel  on  Acceptor  to  deny 
Drawer's  Title. 

Assumpsit  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange  drawn  by 
B.  Flea,  that  before  the  making  of 
the  hill,  to  wit,  on  &c.,  a  commission 
of  bankruptcy,  under  the  Great  Seal 
of  Great  Britain,  was  duly  awarded 
against  B.  &  C,  then  bein^  traders 
and  CO -partners,  under  which  they 
were  duly  declared  and  adjudged 
bankrupts;  that  B.  obtained  his  cer- 
ficate  under  that  commission,  and 
was  thereby  discharged  according  to 
the  laws  concerning  bankrupts;  that 
afterwards,  and  before  the  making  of 
the  bill  of  exchange,  to  wit,  on  &c., 
B.,  being  a  trader  subject  to  the  bank- 
rupt laws^  and  indicted  to  0.  in  £100, 


became  and  was  a  bankrupt,   and 
afterwards,  to  wit,  on  &c.,  a  certain 
other  commission  of  bankruptcy  was 
duly  awarded  against  him  on  the  pe- 
tition of  O.,  under  which  he  was  duly 
adjudged  and  declared  to  be  a  bank- 
rupt, and  O.  was  duly  chosen  and 
appointed  and  became  assignee  of  his 
estate  and  effects  as  such  bankrupt; 
that  afterwards,  to  wit,  on  &c.,  B. 
duly  obtained  his  certificate  under  the 
last-mentioned  commission;  and  that 
B.'s  estate  did  not  then  or  at  any 
other  time  produce,  after  all  charges, 
sufficient  to  pay  the  several  creditors 
who  had  proved  their  debts  under  the 
last-mentioned   commission   1 5s,  in 
the  pound;  that  by  reason  of  the 
premises,  the  bill  of  exchange  in  the 
declaration  mentioned,  after  the  ac- 
ceptance and  deliveiT  thereof  by  the 
defendant  to  B.,  and  before  the  in« 
dorsement  thereof  by  B.,  became  and 
was  the  property  of  O.,    as  such 
assignee,  and  B.  indorsed  the  bill 
without  having  any  right,   title,   or 
authority  so  to  do,  and  the  plaintiff 
was  not  nor  is  the  legal  holder  thereof. 
Held,   on  special  demurrer,  that 
the  defendant  was  estopped,  by  his  ac- 
ceptance of  the  bill  payable  to  B.'s  or- 
der, from  saying  that  B.  was  incapable 
of  transferring  thebill  by  indorsement ; 
and  secondly,  that  the  plea  ought, 
even  if  the  defendant  could  set  up 
such  a  defence,  to  have  set  forth  ftdly 
all  the  proceediings  in  the  bankruptcy. 
Pitt  Y,  Chappelow,  616 

3.  Want  of  Consideration. 

Assumpsit  by  the  holders  against 
the  drawer  of  a  banker's  cheque. 
Flea,  that  the  defendant  made  the 
draft  for  the  accommodation  of  C, 
and  that  there  never  was  any  consi- 
deration for  it;  and  further,  that 
there  never  was  any  consideration  for 
the  transfer  of  the  same  by  C.  to  the 
plaintiffs,  and  that  they  tdways  held 
and  now  hold  the  same  without  valu^. 
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Replication,  de  injarii.  At  the  trials 
it  appeared  that  the  ^aintiffs  were 
trustees  of  the  L.  and  W.  Bank,  and 
that  they  employed  one  R.  as  their 
agent  to  manage  one  branch  of  the 
concern.  C,  in  whose  favonr  the  bill 
was  drawn,  had  an  account  with  that 
branch,  which  was  considerably  over- 
drawn. It  was  the  practice  of  the 
bank  to  send  round  an  inspector  to  all 
their  branch  banks  once  every  quar- 
ter to  examine  their  agenf  s  accounts ; 
and  in  order  to  prevent  its  being  dis- 
covered that  C.  was  in  debt  to  the 
hanky  R.  was  in  the  habit  of  taking 
cheques  from  C.  before  the  quarter- 
day  approached,  which  he  placed  to 
his  credit  on  the  account,  but  upon 
an  express  understanding  that  they 
were  not  to  be  presented,  but  returned 
to  C.  after  the  quarter-day  was  past. 
The  cheque  in  question  had  been  ob- 
tained from  the  defendant  for  this 
purpose  by  C,  R.  being  aware  of  it, 
in  consideration  of  a  counter  cheque 
from  C.  for  the  same  amount: — Held^ 
that  neither  of  the  averments  in  the 
plea  was  sustained  on  the  evidence, 
and  that  the  plaintifis  were  entitled  to 
recover.    BoBonquet  v.  Coraer,     142 

4.  Pleadings, 

To  an  action  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange,  the 
defendant  pleaded,  that,  after  the  in- 
dorsement to  the  plaintiff,  and  before 
the  commencement  of  the  suit,  he, 
the  plaintiff,  indorsed  and  delivered 
the  bill  for  value  to  certain  persons, 
whose  names  are  to  the  defendant 
unknown,  and  the  defendant  then  be- 
came and  is  now  liable  to  pay  the 
sum  in  the  said  bill  specifiea  to  the 
said  persons  to  whom  the  said  bill 
was  so  delivered,  and  who,  from  the 
time  of  such  indorsement  until  and 
at  and  after  the  time  when  the  same 
became  due,  and  when  this  action  was 
commenced,  have  been  and  are  the 
holders   thereof.     Replication,  that 


the  said  persons  in  the  plea  mentioned 
were  not,  when  the  action  was  com- 
menced, the  holders  of  the  said  bill, 
modo  et  form&: — Held^  on  special 
demurrer,  that  the  replication  was 
good;  al^ough  the  more  scientific 
mode  of  replying  to  such  a  plea 
would  have  been,  "that,  at  the  time 
of  the  commencement  of  the  suit,  the 
plaintiff  was  the  holder  of  the  bill, 
without  this,  that  the  persons  men- 
tioned in  the  plea  were  at  that  time 
the  holders  thereof." 

Semble,  that  the  plea  would  have 
been  bad  on  special  demurrer,  as  be- 
ing an  argumentative  denial  that  the 
pl^ntiff  was  the  holder  of  the  bill  at 
the  time  the  action  was  commenced. 
Fraser  v.  Welch,  629 

BOND. 
Amgnment  of  Breaches. 

The  Stat.  8  &  9  Will.  3,  c.  1 1,  s.  8, 
does  not  authorize  the  assignment  of 
breaches  in  a  replication  which  tra- 
verses a  material  averment  in  the 
plea. 

In  debt  on  bond,  the  defendant, 
after  setting  out  the  condition  of  the 
bond  on  oyer,  pleaded  performance  of 
part  of  the  condition  only,  and  mat- 
ter of  excuse  for  non-peitormance  of 
the  residue: — Heldy  that  the  replica- 
tion,  which  commenced  by  assigning 
a  breach  which  would  have  been  a 
good  answer  to  the  plea  at  common 
kw,  and  then,  as  a  necessary  intro- 
duction to  the  assignment  of  other 
breaches,  proceeded  to  traverse  the 
matter  of  excuse,  was  bad,  on  the 
ground  that  the  statute  does  not  au- 
thorize any  double  pleading,  except 
the  multiplication  of  such  breaches  as 
could  have  been  properly  assigned  at 
common  law: — Held^  also,  that  a  re- 
plication traversing  the  matter  of  ex- 
cuse, though  affirmative,  properly 
conduded  to  the  country,  without 
assigning  a  breach,     Wehb  v.  Jam^^* 
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Grant  of  Charter  under  1  Fiet.  e.  78, 
*.  49  —  Form  and  Eequmtee  of 
Charter. 

1 .  A  petition,  which  had  been  agreed 
npon  at  a  meeting  of  the  rate-pajera 
of  the  parliamentary  borough  of 
Manchester^  conTened  bj  public  ad- 
vertisement, and  which  was  in  fact 
attended  bj  1000,  and  which  petition 
was  afterwards  signed  by  4000  inha- 
bitant householders  of  the  borough^ 
was  presented  to  her  Majesty,  pray- 
ing for  the  grant  of  a  charter  of  in- 
corporation to  the  inhabitants  of  such 
borough,  under  the  proTisions  of  the 
Stat.  1  Vict.  c.  78,  s.  49.  Afterwards, 
and  before  the  day  appointed  for  this 
petition  being  taken  into  considera- 
tion by  the  Privy  Council,  a  counter 
petition,  signed  by  6000  of  such  in- 
habitant householders,  was  presented 
to  her  Majesty,  praying  her  not  to 
grant  such  charter.  The  whole  num- 
ber of  inhabitant  householders  of  the 
borough  amounted  to  48,000. 

Held,  (on  error  in  the  Exchequer 
Chamber) :  — 1 .  That  the  second  peti- 
tion did  not  necessarily,  in  point  of 
law,  deprive  her  Majesty  of  the  power 
to  grant  such  charter  upon  the  first 
petition:  but  that  whether  the  first 
petition  was«  under  all  the  circum- 
stances, the  petition  of  the  inhabitant 
householders  of  the  borough,  so  as  to 
authorize  the  exercise  of  the  powers 
conferred  by  the  1  Vict.  c.  78,  s.  49, 
was  a  question  of  fact  for  a  jury;  and 
that  the  determination  of  the  Privy 
Council  to  advise  the  Crown  to  grant 
the  charter  upon  such  petition^  was 
not  conclusive  of  its  validity. 

2.  The  grant  of  such  charter  of 
incorporation  is  an  exercise  of  the 
common-law  prerogative  of  the  Crown, 
although  it  fdso  extends  to  the  new 
corporation  the  powers  of  the  Muni- 
cipal Corporation  Act,  5  &  6  Will.  4, 
c.  76,  which  the  Crown  has  power  to 


do  only  by  virtue  of  the  1  Vict.  c.  78| 
s.  49. 

3.  Such  charter  maybe  granted  to 
hpart  only  (to  be  defined  therein)  of 
the  borough  fh>m  the  whole  of  which 
the  petition  emanated,  and  need  not 
be  conferred  upon  the  inhabitant 
householders  of  the  whole  borough. 

4.  The  Crown  may,  by  its  common- 
law  prerogative,  appoint,  in  such 
charter,  the  number,  and  set  out  the 
limits,  of  the  wards  in  the  new  bo- 
rough. 

5.  The  Crown  may  also,  by  such 
charter,  delegate  to  an  individual  the 
power  of  appointing  the  first  members 
of  such  corporation;  or  may,  at  all 
events,  appoint  a  person  to  ascertain 
the  individuals  who  compose  the  class 
to  whom  the  charter  is  granted. 
[Lord  Denman,  C.  J.,  and  JriUiame, 
J.,  diss.] 

6.  The  provisions  of  the  5  &  6  Wll. 
4,  c.  76,  as  to  the  machinery  for  the 
formation  and  revision  of  the  burgess 
lists,  being  applicable  only  to  then- 
existing  corporations,  and  to  the  par- 
ticular period  at  which  that  act  took 
effect,  need  not  be  precisely  followed 
in  the  case  of  new  corporations,  creat- 
ed by  charter  under  the  powers  con- 
ferred on  the  Crown  by  the  1  Vict.  c. 
78,  s.  49,  but  may  be  followed  cj 
pr^s.  Therefore,  the  appointment 
in  such  charter,  of  indiviauals  named 
therein,  to  make  out  and  revise  the 
lists,  and  to  act  as  returning  officer  at 
the  first  election  under  sudi  charter, 
is  good.  So  also,  days  for  holding 
the  first  elections,  though  not  agree- 
ing with  those  named  for  the  elections 
in  the  5  &  6  Will.  4,  c.  76,  may  be 
appointed  by  such  charter. 

7.  Nor  is  such  charter  void,  be- 
cause it  directs  the  person  appointed 
to  make  out  the  first  list,  to  include 
in  it  only  "all  inhabitant  householders 
within  the  borough  who  shall  possess 
the  qualification  required  by  the  5  & 
6  Will.  4,  c,  76,"  instead  of  mduding 
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also  all  penons  occnpying  Bbops  ftc. 
within  the  borough,  and  being  inha- 
bitant hoDseholdera  residing  within 
seven  miles  thereof,  according  to  the 
schedole  to  that  act.  [fFilliams,  i^ 
dubitante]. 

8.  The  Stat.  5  ft  6  Will.  4,  c.  76, 
s.  103,  empowers  the  Crown  to  grant 
a  separate  conrt  of  quarter  sessions, 
on  petition  of  the  council  of  any  bo- 
rough, *'  setting  forth  the  grounds  of 
the  application,  the  state  of  the  gaol, 
and  the  salary  thej  are  willing  to  paj 
the  Beoorder  in  that  behalf:*' — HM, 
that  a  plea,  stating  that  the  applica- 
tion was  "hj  petition  to  her  said 
Majesty  in  oouncQ,  setting  forth  the 
matters  in  and  by  the  said  act  of 
Parliament,  intituled.  An  act,  &c.,'  in 
that  behalf  required  and  directed," 
was  sufficient  after  verdict.    Butter 

T.  GmlipffUIN,  1 

CANDroATE. 
See  Reform  Act,  2. 

CARRIER. 
See  Railway  Company. 

(1).  fFhen  a  Bailee  /or  reward. 

Goods  wen  forwarded  by  a  car- 
rier's  waggon  to  A.  in  London,  and 
delivered  by  the  carrier  to  him.  A. 
sent  them  back  to  the  carrier's  ware- 
house, with  directions  that  they  should 
remain  there  to  await  his  orders. 
They  remained  there  accordingly  for 
upwards  of  a  year,  when  they  were 
lost  out  of  the  warehouse.  A  printed 
bill  issued  by  the  carrier,  and  sent  to 
A.  with  the  goods,  stated  that  "  any 
goods  that  should  have  remained  three 
months  in  the  warehouse  without  be- 
ing claimed,  or  on  account  of  the 
non-payment  of  the  charges  thereon, 
would  be  sold  to  defray  the  carriage 
or  other  charges  thereon,  or  the  ge- 
neral lien,  as  the  case  might  be, 
together  with  warehouse  rent  and 
expenses.''     The  carrier  had  often 


beforo  earned  goods  ibr  A.,  but  no 
goods  of  his  had  beforo  lain  in  the 
carrier's  warohouse: — Held,  that  the 
carrier  was  not,  under  these  circum- 
stances, a  mero  gratuitous  bailee  of 
the  goods  at  the  time  of  their  loss; 
and  therofore,  that  A.  might  recover 
against  him  the  value  of  the  goods, 
on  a  declaration  in  assumpsit  alleging 
that  they  wero  delivered  to  the  de- 
fendant to  be  safely  kept  for  the 
plaintiff,  for  certain  roasonable  com- 
pensation and  reward  to  be  theroforo 
paid  by  him.     Cairns  v.  Bobine,  258 

(2).  Tender  of  Carriage  Money* 

A  declaration  in  case  against  a  com* 
mon  carrier  for  refusing  to  carry 
goods,  averred  that  the  plaintiff  "  was 
ready  and  willing  and  then  offered  to 
pay  to  the  defendant  such  sum  of 
money  as  the  defendant  was  l^ally 
entitled  to  receive  for  the  receipt,  car- 
riage, and  conveyance  of  the  said 
pared:" — Heldj  on  special  demunrer, 
that  the  averment  was  sufficient^  and 
that  it  was  not  necessary  to  aver  an 
actual  tender  of  money  for  the  car- 
riage. Pickjord  V.  The  Grand  June- 
tion  BaUway  Company^  372 

(3).  Limitation  of  Liability  by  No* 
tiee,  Comeernon  by  Mie^ieUieery, 
A  carrier  is  not  bound  to  conv^ 
goods  except  on  payment  of  ^e  full 
price  for  the  carriage,  according  to 
their  value:  and  if  that  be  not  paid, 
it  is  competent  to  him  to  limit  his 
liability  by  special  contract.  And 
thereforo,  whero  a  carrier  receives  va- 
luable eoods  to  carry,  after  notice  to 
the  bailor  that  he  will  not  be  rospon- 
sible  for  loss  or  damage  to  them  un- 
less a  higher  than  the  ordinary  rate 
of  insurance  be  paid  for  the  carriage, 
he  receives  them  on  the  terms  of  such 
notice,  which  amounts  to  a  special 
contract.  But  he  is  not  exempted 
thereby  from  all  rosponsibility;  but 
is,  notwithstanding  the  notice,  bound 
to  take  ordinary  caro  in  the  carriage 
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of  the  goods,  and  is  liabk^  not  only 
for  any  act  which  amounts  to  a  total 
abandonment  of  his  character  of  a 
carrier,  or  for  wilful  n^ligence,  but 
also  for  a  conyersion  by  a  mis-dehvery 
arising  from  inadvertence  or  mistake, 
if  such  inadvertence  or  mistake  might 
have  been  avoided  by  the  exercise  of 
ordinary  care. 

In  case  against  carriers,  the  first 
count  stated  a  delivery  to  Uie  defend- 
ants, at  their  request,  of  a  case  con- 
taining certain  maps,  to  be  carried 
&c.,  and  alleged  a  receipt  thereof  by 
the  defendants,  whereby  it  became 
their  duty  to  take  due  and  proper 
care  thereof;  but  that  they  did  not 
take  due  and  proper  care  of  them, 
whereby  the  goods  were  lost.  The 
second  count  was  in  trover.  Plea  to 
the  first  count,  that  at  the  time  of 
the  delivery  of  the  case  and  its  con- 
tents, the  defendants  were  common 
carriers  for  hire,  and  then  gave  notice 
to  the  plaintiff,  who  then  had  notice 
and  knowledge,  that  the  defendants 
would  not  be  responsible  for  the  loss 
of,  or  damage  done  to,  certain  goods 
and  chattels,  delivered  to  them  for  the 
purpose  of  carriage,  and,  amongst 
others,  maps  in  packages  or  other- 
wise, unless  the  same  were  insured 
according  to  their  value,  and  paid  for 
at  the  time  of  delivery;  that  the  said 
case  was  the  package  in  which  the 
said  maps  were  contained;  that  they 
received  the  case  and  maps  to  be  car- 
ried as  aforesaid,  upon  the  terms  and 
conditions  of  the  said  notice,  and  upon 
no  other  terms  whatsoever,  of  which 
the  plaintiff  at  the  time  of  the  delivery 
had  notice,  and  that  the  maps  were 
not  at  the  time  of  the  delivery  in- 
sured according  to  their  value,  or  paid 
for.  To  the  count  in  trover  there  was 
a  similar  plea,  alleging  the  conversion 
to  have  been  by  a  mis-delivery,  through 
mistake  and  inadvertence.  On  spe- 
cial demurrer  to  both  pleas: — Heldy 
first,  that  the  action  being  founded  on 


a  breach  of  duty  ex  contractu,  the  al- 
legation in  the  pleas  of  a  special  con* 
tract  was  sufficient;  and  that  as  the 
defendants  accepted  the  goods  only  on 
the  terms  of  the  notice,  a  special  aver- 
ment of  the  plaintiff's  consent  was  un- 
necessary. Secondly,  that  the  third 
plea?ras  not  an  argumentative  traverse 
of  the  facts  in  the  dedaration,  from 
which  the  breach  of  duty  was  implied. 
Thirdly,  that,  as  the  dedaration  might 
apply  to  any  kind  of  negligence,  it  was 
not  necessary  to  allege  in  the  third 
plea,  that  the  loss  was  occasioned  by 
such  negligence  as  the  defendants  were 
not  responsible  for;  and  that  if  the 
defendants  had  committed  n^ligence 
for  which  they  were  liable  notwith- 
standing their  notice,  the  plaintiff 
should  have  new  assigned  it.  Foorth- 
ly,  that  the  eoie  was  not  separable 
tfom  the  maps.  Fifthly,  that  the  plea 
to  the  count  in  trover  could  not  be 
supported,  inasmuch  as  it  admitted  a 
conversion  by  inadvertent  delivery, 
and  did  not  shew  that  the  inadvert- 
ence was  such  as  was  protected  by  the 
notice.     Wyld  v.  Pickfard,         443 

CERTIFICATE  OF  JUDGE. 
See  Costs,  VI. 

CHARTER. 
See  Borough. 

CLUB. 
See  Principal  and  Agent,  1. 

COGNOVIT. 
(1).  What  amounts  to, 
I .  An  action  having  been  brought, 
and  issue  joined,  and  notice  of  trial 
given,  the  defendant  signed  a  consent 
for  a  Judge's  order  for  a  stay  of  pro- 
ceedings, on  payment  of  debt  and 
costs  by  a  certain  day,  with  the  usual 
condition,  that,  in  default  of  payment, 
the  plamtiff  should  be  at  liberty  to 
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ngn  final  jadgment,  and  issoe  execu- 
tion. No  attorney  attended  on  be- 
half of  the  defendant  when  the  con- 
Bent  was  given;  but  both  parties  ap- 
peared before  the  Judge  when  the 
order  was  given: — Held^  that  the  con- 
sent did  not  amount  to  a  cognovity 
and  did  not  require  a  stamp,  or  the 
attendance  of  an  attorney  at  the  time 
of  its  execution,  pursuant  to  the  pro- 
visions of  1  &  2  Vict.  c.  110,  8.  9. 
Bray  v.  Matuon,  668 

2.  Where  a  defendant,  on  being 
served  with  process  in  an  action,  went 
to  the  plaintiiTs  attorney,  and  with- 
out any  attorney  attending  on  his  be- 
half, signed  a  consent  for  a  Judge's 
order  for  the  payment  of  the  debt 
and  costs  on  a  particular  day,  and  in 
default  thereof,  that  the  plaintiff 
should  be  at  hberty  to  sign  judgment 
and  issue  execution;  in  consequence 
of  which  a  Judge's  order  was  subse- 
quently obtain^  by  the  plaintiff  s  at- 
torney ex  parte,  and  default  having 
been  made,  judgment  was  signed,  and 
execution  issued: — Held,  that  the 
consent  did  not  amount  to  a  cognovit, 
or  require  to  be  attested  according  to 
the  provisions  of  1  &  2  Yict.  c.  110, 
s.  9.     Baker  v.  FUnoer,  670 

(2).  Attestation, 
Under  the  stat.  1  &  2  Vict.  c.  1 10, 
8.  9,  the  attestation  of  the  attorney  to 
a  cognovit  must  not  only  state  that 
he  is  the  attorney  for  the  party  exe- 
cuting it,  but  also  that  he  subscribes 
his  name  as  such  attorney.  Potter 
V.  Nicholson,  294 

COMPOSITION  DEED. 
See  Debtor  and  Creditor. 

CONTRACT  OF  SALE. 
iSee  Pleading,  V.  1. 

CONTRIBUTION. 
See  Principal  and  Surety. 


CORPORATION. 
See  Borough. 

Reform  Act,  1. 
Debt,  when  maintainable  against, 
for  benefit  claimed  by  burgess  incor- 
poration lands.     Mayor  of  Swansea, 
V.  Hopkins,  901 

COSTS. 
I.  Security  for. 

A  plaintiff  will  not  be  compelled  to 

give  security  for  costs  merely  on  the 

ground    of  his    poverty.      Moss   v. 

Jacques,  135 

II.  Of  proving  Document,    Notice 

to  admit. 

In  an  action  by  the  coroner  of  the 
county  of  Lancaster  for  disturbance 
in  his  office,  the  plea  set  forth  a  char- 
ter granted  by  the  Crown  to  the  bo- 
rough of  Manchester,  pursuant  to  the 
Stat.  1  Vict.  c.  78,  s.  49,  and  the  is- 
sue in  the  cause  was,  whether  the  pe- 
tition for  such  charter  was  the  peti- 
tion of  the  [inhabitant  householders 
of  the  borough,  and  whether  the 
charter  was  accepted  by  them.  The 
defendant  had  witnesses  in  attend- 
ance at  the  trial,  to  prove  the  ge- 
nuineness of  the  signatures  to  the 
original  charter,  which  was  lodged 
at  the  Privy  Council  office: — Held, 
that  the  charter  was  a  document 
which  the  defendant  ought  to  give  a 
notice  to  admit  and  inspect,  within 
the  rule  of  H.  T.  4  Will.  4,  s.  20, 
and  that,  not  having  done  so,  he  was 
not  entitled  to  the  costs  of  the  wit- 
nesses above  mentioned. — That  rule 
extends  to  every  document  which  a 
party  proposes  to  adduce  in  evidence, 
and  is  not  confined  to  documents  in 
his  custody  or  control.  Butter  v. 
Chapman,  338 

III.  Of  Declarations  on  Bills  or 
Notes. 

The  directions  to  taxing  officers, 
authorizing  them  in  cases  to  which 
the  rule  of  T.  T.,  1  Will.  4,  for  short- 
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ening  decknttionay  is  applicable,  to 
allow  1/.  18«.  for  the  declaration,  do 
not  extend  to  cases  in  which  more 
than  one  action  is  brought  on  the 
same  bill  or  note;  but  in  sodi  case, 
the  tazmg  officer  is  to  allow  accord- 
ing to  the  length  of  the  declaration* 
Cripps  V.  FieU,  659 

rV.  Of  several  Ismes, 
In  an  action  of  trespass  qu.  cl.  fr., 
the  defendant  pleaded  first,  not  guil- 
tj;  secondly,  that  the  plaintiff  was 
not  possessed  of  the  close;  thirdly 
and  fourthly,  special  pleas  of  prescrip- 
tive rights.  The  plfuntiff,  after  join- 
ing issue  on  the  first  two  pleas,  tra- 
versed the  right  in  the  last  two  pleas, 
and  new  assigned  excess.  The  de- 
fendant paid  10«.  into  Court  on  the 
new  assignmenti  and  the  plaintiff  ac- 
cepted that  sum  in  satis&ction,  and 
entered  a  nolle  prosequi  as  to  the 
other  causes  of  action:— ^e2(/,  that 
the  defendants  were  not  entitled  to 
the  general  costs  of  the  cause*  Betm 
V.  Bateman,  666 

V.  In  TV&ver. 
In  trover  for  waggons,  wheelbar- 
rows, iron  rails,  &c.  &c.,  a  verdict  was 
given  for  the  plaintiffs  at  the  trial  for 
1850/.,  but  afterwards,  on  the  argu- 
ment of  a  special  case,  was  reduced 
by  consent  to  600/.,  and  the  following 
rule  was  drawn  up: — "  It  is  ordered, 
by  consent,  that  the  verdict  found  for 
the  plaintiffs  on  the  trial  of  this  cause 
be  reduced  to  the  sum  of  600/.,  and 
that  as  to  the  residue  of  the  claim, 
the  verdict  be  entered  for  the  defend- 
ants:— Held,  that  this  was  the  pro- 
per course,  the  issue  bemg  divisible, 
and  that  the  plaintiffs  were  not  en- 
titled to  have  tne  verdict  entered  ge- 
nerally for  them,  but  the  defendants 
were  entitled  to  a  verdict  and  to  their 
costs,  as  to  so  much  of  the  cause  of 
action  as  they  had  succeeded  on. 
WUlianu  v.  The  Great  Weetem  RaiU 
woy  drnfonffi  856 


VI.  CerHfieaie under ^^AVki.e.^. 

(1).  Diseretton  of  Judge  thereon. 

The  Court  has  no  jurisdiction  to 
review  the  discretion  exercised  by  a 
Judge  at  Nisi  Prius  in  granting  a  cer- 
tificate to  entitle  the  plaintiff  to  costs, 
under  the  stat.  3  &  4  Vict.  c.  24, 
s.  2.     Barker  v.  Holier,  513 

(2).  When  to  be  gwen. 

1.  In  an  action  on  the  case  fbr  a 
nuisance  to  the  plaintiff's  market, 
which  was  the  last  caase  tried  at  an 
assizes,  the  verdict  was  found  for  the 
plaintiffwithnominai  damages,  and  the 
Judse  thereupon  immediatdy  adjourn- 
ed the  Court  to  his  lodgines,  ana  quit- 
ted the  Court.  No  application  was 
made  in  Court  for  a  certificate  under 
the3  &4  Vict.  c.  24,  that  the  action  was 
brought  to  try  a  right;  but  the  plain- 
tiff's counsel  followed  the  Judge  to 
his  lodgings,  and  there,  within  a 
quarter  of  an  hour  after  the  deHverv 
of  the  verdict,  obtained  from  him  such 
certificate: — Held^  that  it  was  well 
given.     Thompson  v.  Oiheon,        281 

2.  On  the  execution  of  a  writ  of 
inquiry  in  trespass,  the  jury  having 
assessed  the  damages  at  one  farthing, 
the  under-sheriff  was  applied  to  to 
certify  under  the  stat.  3  &  4  Vict, 
c.  94,  s.  2,  that  the  trespass  was  wil- 
ftd  and  midicious.  He  said  that  the 
trespass  was  wilful,  but  he  would  take 
time  to  consider  whether  he  would 
certify  that  it  was  malicious.  The 
Court  then  adjourned,  and  on  the 
same  day,  at  5  p.  m.,  met  again  to 
take  an  inquisition  under  an  elegit:-— 
Held,  that  a  certificate  given  by  the 
under-sheriff  pursuant  to  the  act,  on 
the  same  day,  but  after  the  Court  had 
so  met  again,  was  valid.  Page  v. 
Pearee,  Q77 

(3).  In  Libel 

In  an  action  for  libel,  the  Judge 
has  power  to  certify,  under  the  3  &  4 
Vict.  c«  24,  s.  2,  that  the  grievance 
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Jbr  wUdh  tha  aedoa  wis  Imnif^t  was 
wilfbl  and  malicioiis. 

The  wcnrds  of  the  statute,  *'wilAil 
and  malicioiis/'  import  perwnal  ma- 
liee  and  ill-will  to  the  plaintiff,  as 
contradistingoished  from  the  midice 
in  law  which  is  essential  to  sustain  an 
action  for  libel.  Fotterr. Pointer,  395 

(4).  Power  o/Arhitrator  to  grant. 

"Where  an  action  of  trespass  was  re- 
ferred by  order  of  Nisi  Prius,  which 
empowered  the  arbitrator  to  amend 
the  pleadings,  and  to  certify  for  costs, 
in  the  same  manner  as  a  Judge  at 
Nisi  Frius:  and  the  arbitrator  award- 
ed a  Terdict  for  the  plaintiff  with  nom- 
inal damages,  ana  certified  in  hb 
award  that  the  action  was  brought  to 
irj  a  right,  &c.: — Held^  that  he  had 
power  to  do  so,  and  that  the  plaintiff 
was  entitled  thereon  to  his  fuU  costs. 
Spain  y.  Cadell,  129 

VII.  Taxation. 
JReviewing, 
An  application  to  reyiew  the  tax- 
ation of  costs  ought  not  to  be  made 
before  the  Master  has  made  his  allo- 
catur, as  he  has  not,  until  doing  so, 
finally  decided  what  costs  he  will  al- 
low.    Sellman  v.  Boom,  552 

COURT  OF  EXCHEQUER. 
See  FaACTicx  in  Rbyxnub  Casks. 

COVENANT. 
See  Lbase. 

Separation  Deed. 

DAMAGES. 

See  AssuMPsrr. 
Interest. 
Trespass,  (2). 

DEBTOR  AND  CREDITOR. 

Composition  between — Reservation  of 
Bights  of  particular  Creditor. 
Covenant.   The  declaration  allied, 


that  the  defendant,  by  certain  articles 
of  agreeiuent  under  seal,  (which  re- 
cited that  one  R.  M<6.  had  opened 
an  account  with  the  plaintiffs,  a  bank- 
ing company),  covenanted  and  agreed 
to  guarantee  and  be  accountable  for 
the  due  payment  of  all  sums  of  money 
which  then  were  or  thereafter  should 
become  due  to  the  plaintifls  from  R. 
M'G.,  by  reason  of  any  money,  &c., 
then  advanced  or  owing,  or  thereafter 
to  be  advanced  or  owing  on  the  bank« 
ing  account  from  the  said  R.  M'6., 
stating  that  such  guarantie  was  li« 
mited  to  £500,  and  was  to  be  a  oonti* 
nuing  guarantie,  and  providing  that 
in  case  of  banlmiptcy  or  insolvency, 
not  only  the  £500  should  be  paid  to 
the  plaintiffs  by  the  defendant,  but 
that  the  plaintiffs  should  be  at  liberty 
to  apply  the  whole  of  the  dividendi 
receivable  on  their  whole  debt  in  dis- 
charge of  the  part  not  guaranteed; 
that  the  sum  of  599/.  ISs.  4d.  be- 
came and  was  and  stUl  is  due  upon 
the  advance  of  monies  by  the  plain- 
tiffs to  R.  M<G.,  yet  that  R.  M'O.  did 
not  pay  the  same,  and  thereby  the  de- 
fendant became  Uable  to  pay  the  sum 
of  £500,  the  amount  of  his  guarantie« 
To  this  the  defendant  pleaded,  se- 
condly, that  no  part  of  the  sum  of 
599/.  I3s.  4d,  was  due  or  owin^  from 
the  said  R.  M*G.  to  the  plaintiffs  on 
the  said  banking  account,  modo  et 
form^.  Another  plea  was,  that,  after 
the  accruing  of  the  debt  of  R.  M'O. 
to  the  plaintiffs,  he  was  indebted  to 
them  in  £1 100,  of  which  the  sum  of 
599/.  I3s.  4d.  was  parcel,  and  was 
also  indebted  to  other  persons  in 
large  sums  of  money,  and  was  in  bad 
and  insolvent  circumstances,  and  un- 
able to  pay  the  plaintiffs  and  his  other 
creditors  their  debts  in  full,  and  that 
thereupon  he  agreed  with  the  plain- 
tiffs and  his  other  creditors  to  pay, 
and  the  plaintiffs  and  the  other  cre- 
ditors mutually  agreed  with  each  other 
and  with  the  said  R.  M'O.  to  accept 
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from  him,  a  composition  of  10«.  6d. 
in  the  pomid,  as  a  composition  in  full 
discharge  of  the  said  respective  debts; 
and  the  plea  then  stated  the  payment 
by  B.  M'G.  of  the  composition  to  the 
plaintiffs.  Replication^  that  the  plain- 
tiffs entered  into  the  composition  with 
the  knowledge  of  the  defendant,  and 
upon  the  agreement  that  it  should  not 
discharge  the  defendant  from  his  lia« 
bility  upon  the  guarantie:  which  was 
denied  by  the  rejoinder. 

At  the  trial,  the  facts  stated  in  the 
replication  were  found  by  the  jury, 
and  the  learned  judge  told  them  that 
under  those  circumstances  they  ought 
also  to  find  the  second  issue  for  the 
plaintiffs,  which  they  accordingly  did. 

Held,  that  the  second  plea  amount- 
ed to  a  denial  that  there  was  any  ori- 
ginally existing  debt,  and  not  of  a 
debt  being  due  at  the  commencement 
of  the  suit. 

Held,  also,  on  a  rule  to  arrest  the 
judgment,  that  the  replication  to  the 
fourth  plea  was  good,  inasmuch  as  it 
did  not  appear  that  the  reserration 
of  the  plaintiffs'  rights  against  the  de- 
fendant was  unknown  to  the  other 
creditors.  Dam<UonT,M*Greffar,75^ 

DEED. 

Estoppel  by. 

Where  a  distinct  statement  of  a 
particular  fact  is  made  in  the  recital 
of  a  bond  or  other  mstrument  under 
seal,  and  a  contract  is  made  with  re- 
ference to  that  recital,  it  is  not,  as  be- 
tween the  parties  to  the  instrument, 
and  in  an  action  noon  it,  competent 
to  the  party  bound  to  deny  the  re- 
cital; and  a  recital  in  an  instrument 
not  under  seal  may  be  such  as  to  be 
conclusive  to  the  same  extent. 

But  a  party  to  an  instrument  is  not 
estopped,  in  an  action  by  another 
party,  not  founded  on  the  deed,  and 
wholly  collateral  to  it,  to  dispute  the 
facts  so  admitted;  but  evidence  of  the 
circumstances  under  which  such  ad- 


mission was  made,  is  receivable  to 
shew  that  the  admission  was  inconsi- 
derately made,  and  is  not  entitled  to 
weight  as  a  proof  of  the  fact  it  is  used 
to  establish.  CarpenterY.BuUer,  209 

DEVISE. 
(I).  Shifting  Use. 

By  indenture  of  the  12th  of  April, 
1804,  and  by  a  fine  and  recovery  le- 
vied in  pursuance  thereof,  certain  he- 
reditaments and  premises  were  settled 
to  the  uses  of  such  persons  &c.  as 
the  settlor  should  by  deed  or  will  ap- 
point; and  in  default  of  appointment, 
to  the  use  of  the  settlor  in  tail  gene- 
ral; remainder  to  J.  L.,  the  second 
son  of  the  late  Sir  J.  L„  for  life;  re- 
mainder to  the  eldest  son  of  J.  L.  in 
tail  male;  remainder  to  the  second, 
third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of 
the  said  J.  L.,  in  tail  male;  remainder 
to  L.  C.  for  life,  with  remainders  over: 
su^ect  to  a  proviso,  "  that  in  case 
J.  L.,  or  any  issue  male  of  his  body, 
shall  become  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  pro- 
fits of  the  family  estates  of  the  said 
Sir  J.  L.,  deceased,  then  and  in  every 
such  case  the  uses  and  estates  here- 
inbefore limited,  expressed,  and  de- 
clared of  and  concerning  the  said  he- 
reditaments and  premises  whereof  a 
fine  and  recovery  are  covenanted  and 
intended  to  be  levied  and  suffered  as 
aforesaid,  to  or  for  the  benefit  of  him 
or  them  who  shall  so  become  entitled 
to  the  possession  or  the  receipt  of  the 
rents  and  profits  of  the  family  estates 
of  the  said  Sir  J.  L.,  and  to  and  for 
the  benefit  of  the  issue  male  of  such 
person  or  persons  so  becoming  enti- 
tled, shall  cease,  determine,  and  be 
absolutely  null  and  void;  and  then, 
and  in  every  such  case,  all  and  singu- 
lar the  said  hereditaments  and  pre- 
mises shall  immediately  thereupon, 
from  time  to  time,  devest  out  of  the 
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penon  or  persons  so  becoming  enti- 
tled, and  shall  go  over  in  sudi  and 
the  same  manner*  to  all  intents  and 
purpoaesy  as  if  soch  person  or  persons 
so  becoming  entitled  were  actaallj 
dead  withoat  issue  male."  J.  L.,  as 
the  second  son  of  the  late  Sir  J.  L., 
became  antitled  to  the  possession  of 
the  family  estates  mentioned  in  the 
proviso,  in  the  lifetime  of  the  testa- 
tor, who  afterwards  died  without  is- 
sue^ and  without  having  exercised  the 
power  of  appointment.  At  the  time 
of  his  death  there  were  living  the  said 
J.L.,  (then  Sir  J.  L.,  Bart.,  who  had 
become  entitled  to  the  family  estate), 
J.  H.  L.,  the  eldest  son  of  the  said 
Sir  J.  L.  the  son,  H.  L.,  his  seccmd 
son,  and  four  other  sons,  also  the  said 
L.  C.  mentioned  in  the  indenture: — 
Heldf  that  the  remainders  to  the  sons 
of  J.  L.  were  destroyed,  and  that  L.  C. 
took  an  estate  for  life.  Morriee  v. 
Langham,  194 

(2).  Executory   Devise — dnUingent 
Bemainder. 

Devise  to  T.  T.  and  his  assigns 
during  his  natural  life,  and  from  and 
after  his  decease  unto  all  and  every 
his  child  and  children;  if  only  one 
chUd,  then  to  such  child,  his  or  her 
heirs,  executors,  administrators,  or  as- 
signs; but  if  more  such  children,  then 
equally  to  be  divided  amongst  them 
share  and  share  alike,  and  to  the  heirs, 
executors,  administrators,  and  assigns 
of  such  children  respectively,  as  ten- 
ants in  common,  and  not  as  joint 
tenants;  but  in  case  the  said  T.  D. 
should  happen  to  die  without  leaving 
lawful  issue,  then  to  R.  T.,  £.  D., 
and  M.  D.,  and  to  their  heirs,  exe- 
cutors, administrators,  and  assigns, 
as  tenants  in  common,  and  not  as 
joint  tenants,  charged  with  the  pay- 
ment of  10002.  in  ^t  case  given  and 
bequeathed  to  £.  H.,  to  be  paid  to  her 
at  the  end  of  twelve  months  after  the 
said  B.  T.,  £.  D.  and  M.  D.,  their 

VOL.  VIII. 


heirs,  &c.,  should  come  into  the  pos- 
session of  the  same  premises.  At  the 
time  of  the  testator's  death,  T.  D.  and 
several  of  his  children  were  living: — 
Hdd^  that  the  limitation  over  to  R.  T., 
E.  D.,  and  M.  D.,  did  not  operate  by 
way  of  executoiy  devise,  nor  vest  in 
them  a  remainder  in  fee.  Doe  d. 
Todd  Y.  Dueebury,  514 

(3).  Of  Mortgaged  Premises. 
Under  a  devise  of  all  the  testator's 
real  and  personal  estate,  *'  after  pay- 
ment of  his  just  debts  and  ftineral  ex- 
penses, lands  mortgaged  in  fee  to  the 
testator  do  not  pass.  Doe  d.  Baylanee 
V.  Lightfoot,  553 

DISTBESS. 

See  Landlord  and  tenant,  (2). 

What  Goods  privileged /rom. 

GU>ods  seized  by  a  messenger  under 

a  fiat  in  bankruptcy  are  not,  while  in 

his  custody,  privileged  from  distress 

for  rent  due  from  the  bankrupt  to  his 

landlord.    Briggs  v.  Sowry,  729 

DONATIO  MOBTIS  CAUSA. 

A  gift  may  be  good  as  a  donatio 
mortis  caus&,  although  it  be  coupled 
with  a  trust  that  the  donee  shall  pro- 
vide the  funeral  of  the  donor.  HUls 
V.  HUU,  401 

DOG-SPEABS. 
See  Action  on  the  case. 

EJECTMENT. 
See  Amendment. 
Against  Crown  Queers. 
The  Stat.  1  &  2  Geo.  4,  c.  69,  has 
not  the  effect  of  vesting  in  the  Board 
of  Ordnance  any  of  the  ancient  here- 
ditary possessions  of  the  Crown. 

The  Board  of  Ordnance,  in  the  year 
1823,  put  their  servant  W.  into  pos- 
session of  a  house  and  land  adjoining 
Hurst  Castle,  which  castle  has  been, 
from  the  time  of  Henry  YIU.,  a  pos- 
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session  of  the  Crown  of  England.  An 
action  of  ejectment  having  heen 
brought  to  recover  possession  of  this 
house  and  land,  and  the  declaration 
served  on  W.  and  on  the  Board  of 
Ordnance,  the  Court,  on  motion  made 
on  behalf  of  the  Crown,  set  aside  the 
declaration  and  stayed  the  proceed- 
ings.    Doe  d.  Legh  v.  Roe^  579 

ELECTION. 
See  Reform  Act,  2. 

ELEGIT. 
What  pauea  under. 
Where  rent  became  due  after  the 
delivery  of  a  writ  of  elegit  to  the  she- 
riff, but  before  the  inquisition  was 
taken  thereon: — Held,  that  the  exe- 
cution creditor  was  not  entitled  to  the 
rent.     Sharp  v.  Key,  379 

ESTOPPEL. 
See  Bills  and  Notes,  (4),  2. 
Deed. 

EVIDENCE. 

Handwriting. 
Where  a  witness,  called  to  prove 
the  signature  of  the  attesting  witness 
to  a  bond,  swore  that  the  signature 
was  not  in  the  supposed  attesting 
witness's  handwriting,  another  paper 
(not  in  evidence  in  the  cause)  was  put 
into  his  hand,  which  he  also  stated 
was  not  that  person's  writing: — 
Held,  that  the  plaintiff  was  not  at  li- 
berty to  prove,  for  the  purpose  of 
contradicting  the  witness  in  the  box, 
that  this  paper  was  actually  written 
by  the  attesting  witness  to  the  bond. 
Hughes  v.  Rogers,  1 23 

EXECUTION. 
See  Arbitration,  II. 
(1).  Concurrent  Writs. 
A  testatum  fi.  fa.  indorsed  to  levy 
£2584,  issued  on  the  14th  of  Janu- 
ary, 1841,  under  which,  on  the  20th 


of  January,  the  sheriff  seized  the  de- 
fendant's goods.  While  the  officer 
continued  m  possession,  the  defend- 
ant entered  into  an  agreement  with 
the  plaintiff,  that  on  payment  to  him 
of  the  sum  of  £500,  the  officer  should 
withdraw,  and  that  the  judgment 
should  stand  as  a  security  for  the 
payment  of  the  residue  of  the  debt  in 
monthly  sums  of  £200  each;  in  de- 
fault in  payment  of  any  of  such 
monthly  instalments,  the  plaintiff  to 
be  at  liberty  immediately  to  re-enter 
into  possession.  The  officer  with- 
drew from  possession  accordingly,  and 
no  return  was  made  to  the  writ:  but 
default  being  made  in  payment  of  the 
instalments,  a  second  writ  of  testatum 
fi.  fa.  issued  on  the  14th  of  April,  in- 
dorsed to  levy  £2701,  the  amount 
then  due  to  the  plaintiff,  under  which 
the  sheriff  re-entered  and  took  pos- 
session of  the  goods: — Held,  that 
there  was  an  actual  levy  under  the 
first  writ  to  the  extent  of  £500,  and 
therefore  that  the  second  writ  was  ir- 
regular, since  it  ought  not  to  have 
issued  until  the  first  had  been  re- 
turned, and  ought  to  have  recited  the 
first  writ,  and  the  amount  levied  un- 
der it.     Chapman  v.  Bowlhy,        249 

(2).  Under  1  f  2  Vict.  e.  llO.s.  18. 

A  plaintiff  having  obtained  an  or- 
der for  taxation  of  his  attorney's  bill 
of  costs,  it  was  taxed  accordingly,  but 
the  allocatur  was  not  served  on  the 
plaintiff  in  the  regular  way,  but  was 
sent  to  him  by  post,  and  no  demand 
was  made  on  him  for  the  amount. 
The  attorney  afterwards  obtained^  on 
an  ex  parte  application,  an  order  on 
the  plaintiff  to  pay  the  amount  found 
by  the  Master  to  be  due,  which  with- 
out any  notice  of  it  to  the  plaintiff, 
he  made  a  rule  of  Court,  and  issued 
a  fi.  fa.  thereon,  under  the  1  &  2  Vict, 
c.  110,  s.  ISi—Held,  that  the  execu- 
tion was  irregular.  Richards  v.  Pat- 
terson,  313 
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(3).  Ineidmial  Expen»e$,  what  muty  be 
lemed  a», 
A  Judge's  order  was  drawn  up  bj 
consent,  that,  upon  payment  of  the 
debt  and  costs  on  a  certain  day,  all 
further  proceedings  should  be  stayed: 
but  in  default  of  payment,  the  plain- 
tifT  should  be  at  liberty  to  sign  judg- 
ment, issue  execution,  and  levy  the 
debt  and  costs,  together  with  the  costs 
of  execution,  sheriff's  poundage,  of- 
ficers' fees,  and  all  other  incidental 
expensei.  Default  having  been  made, 
and  execution  issued: — Held,  that 
the  sheriff  could  not  levy,  nor  was  the 
defendant  liable  to  pay,  as  incidental 
expenses,  the  costs  of  a  rule  to  return 
the  writ.     Hutchinson  v.  Humbert, 

638 

EXECTITOR  AND  ADMINISTRA- 
TOR. 

Liability  of,    on  joint   Contract  of 
Testator. 

Where  several  persons  jointly  con- 
tract for  a  chattel  to  be  made  or  pro- 
cured for  the  common  benefit  of  all, 
and  the  executors  of  any  party  dying 
are  by  agreement  to  stand  in  the 
place  of  such  party  dying,  although 
the  legal  remedy  of  the  party  em- 
ployed would  be  solely  against  the 
sunrivors,  yet  the  law  will  imply  a 
contract  on  the  part  of  the  deceased 
contractor  that  his  executors  shall 
pay  his  proportion  of  the  price  of  the 
article  to  be  furnished.  Prior  v. 
Hembrow,  873 

EXPRESS  COLOUR. 

See  OVBRSEERS. 

FREIGHT. 
Liability  of  Agent  for. 
Indebitatus  assumpsit  for  freight 
payable  by  the  defendant  to  the  plain- 
tiffi  for  and  in  respect  of  the  convey- 
ance by  them  for  the  defendant,  and 
at  his  request,  of  divers  goods  in  and 


on  board  of  a  certain  ship,  from  divers 
places  to  divers  other  places. 

At  the  trial  it  appeared  that  the 
plaintiffi  had  received  on  board  their 
vessel  a  quantity  of  coals  from  the 
Burnt  Island  Company,  to  be  carried 
to  London;  that  the  captain  signed  a 
bill  of  lading,  by  which  the  coals 
were  made  deliverable  "  unto  N.  T. 
[the  defendant]  for  the  London  Gas 
Company,  or  to  his  assigns,  he  or 
they  paying  freight  for  the  said  goods 
10«.  per  ton  in  case  of  true  delivery." 
On  the  arrival  of  the  vessel  in  Lon- 
don, the  defendant  produced  the  bill 
of  lading  and  received  the  goods  un- 
der it,  and  afterwards  offered  to  pay 
the  flight  by  a  bill  at  two  months: 
— Held,  that  the  defendant  was  not 
personally  liable,  inasmuch  as  on  the 
face  of  the  bill  of  lading  he  was  a 
mere  agent  to  receive  the  goods  for 
the  company,  the  property  vesting  in 
them. 

Qmere,  whether  the  declaration  was 
sufficient,  it  not  being  in  the  usual 
form  of  a  common  count  for  freight, 
and  not  stating  any  delivery  ?  Amos 
V.  Temperley,  798 

GUARANTEE. 

See  Limitations,  Statute  of,  (1). 

Construction  of 

C.  &  Co.,  being  insolvent,  com- 
pounded with  their  creditors,  by 
agreeing  to  pay  them  a  composition 
of  7b.  6d.  in  the  pound  at  three  in- 
stalments, and  execute  a  conveyance 
of  their  real  and  personal  estate  to 
the  defendants,  in  trust  to  permit 
them,  C.  &  Co.,  to  carry  on  the  bu- 
siness, subject  to  the  control  of  the 
defendants,  and  to  pay  thereout  to 
the  creditors  the  said  three  instal- 
ments; and  in  case  of  full  payment 
thereof,  to  re-convey  and  re-assign 
the  estate  to  C.  &  Co.;  but  upon  de- 
fault of  such  payment,  then  in  trust 
to  sell,  and,  after  deducting  out  of 
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the   proceeds    interest,    costs,    and 
amoont  of  mortgages,  &c.,  to  diyide 
the  remainder   amongst   themselves 
and  the  other  creditors.     C.  &  Co. 
oontinned,  accordingly,  to  carry  on 
the  business,  and  opened  an  account 
with  a  banking  company,  from  whom 
they  obtained  large  advances.    The 
bauK  applied  to,  and  obtained  from 
the  defendants  the  following  guaran- 
tee:— "C.   &  Co.   having  assigned 
over  all  their  real  and  personal  estate 
to  us,  in  trust  for  securing  a  compo- 
sition of  7«.  6d,  in  the  pound  to  their 
several  creditors  executing  such  deed, 
and  it  being  necessary  to  open  a  bank- 
ing account  for  the  purpose  of  carry- 
ing on  the  said  trade,  in  order  that 
the  stock  and  goods  on  hand  may  be 
wrought  up  and  converted  into  mo- 
ney, for  the  purpose  of  paying  such 
dividends;  and  you  having,  at  our  re- 
quest, consented  to  open  a  banking 
account,  on  the  'credit  of  the  names 
of  the  said  C.  &  Co.,  or  of  any  person 
or  persons  for  the  time  being  carrying 
on  that  concern,  we  do  hereby  pro- 
mise and  engage,  that  anv  sum  or 
sums  of  money  to  become  due  to  you 
or  to  the  said  banking  company,  in 
respect  of  such  account,  shall,  in  the 
first  instance,  be  paid  to  you  out  of 
the  net  proceeds  of  the  said  trust 
estate,  so  far  as  the  same  will  extend 
to  pay."  Further  advances  were  made 
by  the  bank  to  C.  &  Co.  subsequent 
to  this  guarantee.     The  defendants 
subsequently  sold  the  property  of  C. 
&  Co.   under  the  provisions  of  the 
composition  deed,  and  the  proceeds 
were  insufficient  to  pay  the  creditors 
the  composition  of  7s.  6d.   in   the 
pound: — Held,  that  the  meaning  of 
the  guarantee  was  not  that  the  de- 
fendants should  be  liable  to  the  bank 
only  out  of  the  proceeds  realized  from 
the  estate  of  C.  &  Co.,  after  payment 
of  the  composition  of  78.  6d.  to  the 
creditors,  but  that  they  were  liable  in 
the  first  instance  to  repay  out  of  the 
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proceeds  the  whole  amount  of  the  ad- 
vances made  by  the  bank  to  C.  &  Co., 
as  well  before  as  after  the  guarantee. 
Wilmm  V.  Craven,  584 

HOBSE. 
See  Unsoundness. 

HUSBAND  AND  WIFE. 
See  Separation  Deed. 

INFERIOR  COURT. 

Removal  of  Proceedin^a  from. 
By  a  local  act  of  Parliament,  2  &  3 
Vict.  c.  ciii.,  a  court  was  established 
for  the  recovery  of  debts  not  exceed- 
ing £15,  and  it  enacted  that  "  no 
plaint  entered  in  the  Court,  nor  any 
order,  judgment,  or  proceeding  there- 
in, should  be  removed  into  any  supe- 
rior Court  by  any  writ  or  process 
whatsoever,  except  by  leave  of  one 
of  the  Judges  of  the  superior  Courts 
at  Westminster;"  with  a  proviso,  that 
the  provisions  contained  in  the  act 
for  abolishing  arrest  on  mesne  pro- 
cess, for  the  removal  of  judgments  of 
inferior  Courts  into  the  Courts  at 
Westminster,  for  the  purpose  of  is- 
suing execution  on  them,  should  be 
applicable  to  this  Court: — Held,  that 
under  that  section,  after  judgment 
had  been  obtained  in  the  inferior 
Court,  the  proceedings  could  be  re- 
moved only  for  the  purpose  of  issuing 
execution.     Fox  v.  Feale,  126 

INFORMATION  OF  INTRUSION. 
See  Venue. 

INNKEEPER. 

Liability /or  not  receiving  Guest. 

Although  a  traveller  is  entitled  to 
reasonable  accommodation  in  an  inn, 
he  is  not  entitled  to  select  a  particu- 
lar apartment,  or  to  insist  on  occu- 
pying a  bedroom  for  the  purpose  of 
sitting  up  all  night,  so  long  as  the 
innkeeper  is  willing  and  ofiers  to  for- 
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nish  him  with  a  proper  room  for  that 
purpose.     FeU  v.  Knight^  269 

INSPECTION  OF  DOCUMENTS. 
See  Costs,  II. 

INSURANCE. 
(1).  Return  of  Premiums  on  Over- 
Insurance, 
An  insurance  was  effected  on  the 
12th  of  April  on  a  cargo  of  cotton 
then  at  sea,  hy  five  several  policies,  at 
the  rate  of  50  guineas  per  cent.;  and 
on  the  13th,  news  of  the  vessel's 
safety  having  arrived,  a  further  in- 
surance was  bona  fide  effected  by  six 
different  policies,  at  ten  and  five  gui- 
neas per  cent.  The  latter  insurance, 
added  to  the  former,  exceeded  in 
amount  the  value  of  the  subject- 
matter  insured,  but  the  former,  of  it- 
self, did  not: — Held,  that  the  assured 
were  entitled  to  a  return  of  premium 
on  the  amount  of  the  over-insurance, 
to  which  the  underwriters  who  sub- 
scribed the  policies  of  the  13th  of 
April  were  to  contribute  rateably,  in 
proportion  to  the  sums  insured  by 
them  respectively  (the  amount  of 
over-insiurance  to  be  ascertained  by 
taking  into  account  all  the  policies) ; 
but  that  no  return  of  premium  was 
to  be  made  in  respect  of  the  policies 
effected  on  the  12th.  Fisk  v.  Mas- 
termauy  165 

(2).  LiahUity  of  Underwriters  for 
Negligence  of  Crew, 
To  a  declaration  on  a  time  policy 
for  six  months,  stating  a  loss  by  the 
perils  of  the  sea,  the  defendant  pleaded, 
that  though  the  vessel  was  lost  by  the 
perils  of  the  sea,  yet  such  loss  was 
occasioned  by  the  vnrongful,  negligent, 
and  improper  conduct  (the  same  not 
being  barratrous)  of  the  master  and 
mariners  of  the  ship,  by  wilfully,  wrong- 
fully, negligently,  and  improperly,  (but 
not  barratrously),  throwing  overboard 


so  much  of  the  ballast,  that  the  vessel 
became  unseaworthy,  and  was  lost  by 
the  perils  of  the  sea,  which  otherwise 
she  would  have  encountered  and  over- 
come. The  jury  having  at  the  trial 
found  a  verdict  for  the  defendant,  the 
underwriter,  on  this  issue: — Heldy  in 
error  (affirming  the  judgment  of  the 
Court  of  Exchequer),  &at  the  plea 
was  bad,  and  that  the  underwriters 
were  liable  for  the  consequence  of  the 
wilful,  but  not  barratrous  act  of  the 
master  and  crew,  in  rendering  the 
vessel  unseaworthy  before  the  end  of 
the  voyage,  by  throwing  overboard  a 
part  of  the  ballast.    Sadler  v.  Dixon, 

895 
INTEREST. 

When  recoverable  as  Part  of  Da- 
mages. 

In  January,  1837i  a  carriage  was 
sold  and  delivered  by  the  plaintiff  to 
the  defendant.  In  April  following, 
the  defendant  wrote  to  the  plaintiff  as 
follows: — "  The  document  you  have 
sent  me  appears  to  be  in  the  nature 
of  a  bill,  and  being  payable  to  your  or* 
der  is  good  in  the  market;  just  what  I 
wished  to  avoid.  The  document  I  have 
wished  to  give  you  was  simply  my 
promissory  note,  payable  to  yourself, ' 
&c.: — Held,  that  this  was  some  evi- 
dence to  go  to  the  jury  of  an  agree- 
ment to  pay  for  the  goods  by  a  bfll  or 
note,  and  therefore  that  the  jury  might 
give  interest  on  the  price  as  part  of 
the  damages.     Davies  v.  Smyth,  399 

INTERPLEADER  ACT. 
To  what  Claims  applicable. 
The  sheriff  having  taken  in  execu- 
tion goods  which  the  defendant,  who 
was  one  of  the  administrators  of  an 
intestate  person,  had  become  possessed 
of  under  a  sale  from  his  co-admini- 
strator, was  served  with  a  notice  from 
another  party,  that  he  and  others 
were  also  entitled  to  shares  in  the 
goods,  as  next  of  kin  to  the  intestate^ 
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and  that  upon  a  bill  filed  by  them  in 
the  Court  of  Chancery,  the  defendant 
had  been  restrained  by  injunction  from 
selling,  mortgaging,  or  disposing  of 
the  goods,  and  that  they  should  hold 
the  sheriff  answerable  for  all  loss  and 
damage  occasioned  by  the  seizure: — 
Held,  that  this  was  not  such  a  claim 
as  entitled  the  sheriff  to  apply  for  re- 
lief under  the  Interpleader  Act. 

Qtuere,  whether  the  Court  will 
grant  such  relief  in  any  case  where 
the  claim  is  of  a  merely  equitable 
nature  ?    Boaeh  y.  Wright,  155 

JOINT-STOCK  BANKING  CO. 
Action  by — Change  of  name,  effect  of. 
In  1833,  a  joint-stock  bank  was 
established  under  the  provisions  of  the 
Stat.  7  Greo.  4,  c.  46,  by  the  name  of 
the  Mirfield  and  Huddersfield  District 
Banking  Company.  In  1836,  H.  & 
Co.,  bankers,  relinquished  their  busi- 
ness in  favour  of,  and  all  took  shares 
in,  this  Company:  and  it  was  subse- 
quently agreed,  that  the  title  of  the 
bank  should  thenceforth  be  The  West 
Riding  Union  Banking  Company; 
that  the  capital  should  be  increased 
by  the  creation  of  new  shares;  and 
that  additional  directors  should  be 
appointed: — Held,  that  the  public 
officer  of  the  West  Riding  Union 
Banking  Company  might,  notwith- 
standing the  change  of  name,  and  the 
accession  of  new  proprietors,  maintain 
an  action  on  a  guarantee  given  to  the 
Mirfield  and  Huddersfield  District 
Banking  Company,  before  their  junc- 
tion with  H.  &  Co.,  for  advances  made 
by  them.     Wihon  v.  Craven,       584 

JUDGMENT. 
Under  1  ^  2  Will  4,  c.  110,  a,  18. 
Semble,  that  an  order  of  a  Court  of 
equity  for  the  payment  of  money  into 
the  Bank  in  the  name  of  the  Account- 
ant-Greneral,  to  the  credit  of  a  cans* 
depending  in  that  Court,  is  not  an 


order  to  which  the  effect  of  a  judg- 
ment is  given  by  the  18th  section  of 
1  &  2  W.  4,  c.  1 10.  Gibbe^.Pike,  223 

JURY. 
See  Writ  of  Trial. 

LANDLORD  AND  TENANT. 
(1).  What  Contracts  implied  from  re- 
lation of 

A  declaration  in  assumpsit  stated, 
in  substance,  that  the  defendant  agreed 
to  let,  and  the  plaintiff  to  take,  a  cer- 
tain messuage  and  premises  on  certain 
specified  terms;  and  that  afterwards, 
in  consideration  of  the  premises,  and 
that  the  plaintiff,  at  the  request  of  the 
defendant,  had  promised  the  defend- 
ant to  perform  his  part  of  the  agree- 
ment, the  defendant  promised  the 
plaintiff  to  perform  his  part  of  the 
agreement,  and  that  he  then  had 
power  to  let  the  messuage  and  pre- 
mises to  the  plaintiff  without  restric- 
tion as  to  the  purpose  for  which  the 
same  should  be  used  and  occupied: — 
Held,  on  special  demurrer,  that  such 
a  promise  could  not  be  implied  from 
the  relation  of  the  parties,  and  that 
the  consideration  alleged  was  insuffi- 
cient to  sustain  it.  Jackson  v.  Cob- 
bin,  790 

(2).  Distress. 
1.  Sale  by  Landlord  under. 

Where  a  farm  tenant  is  under  co- 
venant not  to  carry  off  the  premises 
the  hay  and  straw  made  on  the  farm, 
the  landlord,  who  has  seized  the  hay 
and  straw  under  a  distress,  may  sell  it 
subject  to  a  condition  that  the  pur- 
chaser shall  consume  it  on  the  pre- 
mises.    Abbey  y.  Fetch,  419 

2.  Tender  after  impounding. 

A  tender  of  rent  and  costs  of  dis- 
tress, after  impounding,  is  too  late, 
and  no  action  lies  for  selling  the  dis- 
tress notwithstanding  such  tender. 

Qwere,   whether  such  action   be 
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maintainable  on  aU^^ation  and  proof 
oi  malice  7  Ellis  v.  Taylor,  415 

LEASE. 
Exception,  eonetrueium  of— Pleading. 
The  defendant  demised  to  the  plain  - 
tiff,  for  twenty-one  years,  a  mansion- 
house  and  land,  with  the  sole  license 
of  shooting  and  sporting  over  all  other 
the  lands,  plantations,  and  coverts  of 
the  defendant,  subiect  to  the  liberty 
for  each  tenant  on  his  farm  to  kill  rab- 
bits with  ferrets  only.  The  defend- 
ant covenanted  for  quiet  enjoyment, 
and  that  if,  at  any  time  during  the 
term,  any  of  the  tenants  of  the  de- 
fendant of  any  such  lands,  plantar 
tions,  coverts,  &c.,  should  obstruct 
the  plaintiff  in  the  enjoyment  of  the 
said  Hcense,  or  should  destroy  the 
game,  rabbits,  &c.,  then  the  defend- 
ant would^  upon  the  requisition  of  the 
plaintiff,  give  notice  to  quit  to  such  te- 
nants, and  enforce  the  notice  by  such 
legal  measures  as  should  be  necessary. 
Breach,  that,  after  the  demise  to  the 
plaintiff,  the  defendant  demised  to 
T.  R.  for  the  term  of  twelve  years, 
one  hundred  acres  of  the  plantations 
on  which  the  exclusive  right  of  killing 
rabbits  had  been  granted  to  the  plain- 
tiff, without  any  clause  in  the  demise 
to  prevent  the  said  T.  R.  from  ob- 
structing the  plaintiff  in  the  enjoy- 
ment of  the  said  license,  or  from  de- 
stroyingrabbits,  and  without  reserving 
to  the  defendant  the  power  of  giv- 
ing T.  R.  notice  to  quit,  or  of  en- 
forcing such  notice  by  such  legal 
measures  as  should  be  necessary,  the 
said  plantations  not  being  at  the  time 
of  the  demise  to  the  plaintiff  parcel 
of  any  farm;  and  that  the  said  T.  R. 
did  afterwards  kill  and  destrov  divers 
rabbits.  The  defendant  in  his  plea 
set  out  the  lease  on  oyer,  which  con- 
tained, amongst  other  things,  the  de- 
mise of  certain  lands  and  pools,  "  for 
the  better  description  whereof  a  plan 


is  indorsed  on  the  second  skin  of  these 
presents; " — ^the  plan  was  not  set  out 
on  the  oyer.  Tne  defendant  then 
pleaded,  that  the  said  rabbits  so  killed 
by  T.  R.  were  killed  by  him  on  his 
own  farm,  with  ferrets  only: — Held, 
on  demurrer  to  the  plea,  that  the  ex- 
ception as  to  killing  rabbits  extended, 
not  only  to  farms  existing  at  the  time 
of  the  aemise  to  the  plaintiff,  but  also 
to  farms  subsequently  created. 

Held,  also,  that  the  declaration  was 
bad,  as  not  containing  any  breach, 
the  demise  to  T.  R.  not  constituting 
any  breach  of  the  defendant's  cove- 
nant. 

Semble,  that  it  was  not  necessary 
to  set  out  on  oyer  the  plan  referred 
to  in  the  indenture.  Newton  v.  WU^ 
mot,  711 

LIBEL. 
See  Costs,  VI,  3. 

LICENSE. 

Cher  land,  when  implied,  when  re- 

vocable. 

A  license  is  not  implied  by  law  to 
the  purchaser  of  goods,  (though  sold 
under  an  execution  or  distress,)  to 
enter  upon  the  premises  of  the  former 
owner  and  take  them  away,  although 
they  have  remained  there  with  his 
assent.  To  support  a  plea  of  leave 
and  license  to  an  action  of  trespass 
for  taking  away  goods  under  such  cir- 
cumstances, there  must  be  proof  of 
an  express  agreement  that  the  pur- 
chaser should  enter  on  the  premises 
and  take  the  goods. 

Qu43Bre,  whether  there  can  be  an 
irrevocable  license  to  enter  upon  land, 
without  its  amounting  to  an  interest 
in  land,  which  therefore  can  pass  only 
by  deed?     fFiUiama  v. Morris,  488 

LIMITATION  ACT. 
See  Mortgagor  and  Mortgages. 
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LIMITATIONS,  STATUTE  OF. 

(1).  When  it  begins  to  run. 

In  1816,  G.  shipped  goods  on 
board  a  vessel  chartered  by  him  for 
Calcutta,  and  B.  &  Co.  made  advances 
to  enable  him  to  do  so,  under  an  ar- 
rangement that  the  goods  should  be 
transmitted  to  the  agents  at  Calcutta 
of  B.  &  Co.,  who  were  to  dispose  of 
the  outward  cargo  there,  and  send  the 
proceeds  in  goods  or  bills  to  B.  &  Co. 
in  London,  who  were  to  reimburse 
themselves  their  charges,  and  hold 
the  balance  at  the  disposal  of  G.  In 
November,  1817)  G.  being  in  difficul- 
ties, and  indebted  to  the  defendants 
in  £850,  the  defendants  and  G.  ap- 
plied to  B.  &  Co.  to  pay  off  this  debt 
by  a  further  advance  to  G.  on  his 
consignment,  and  the  defendants  gave 
B.  &  Co.  the  following  guarantee: — 
"  Messrs.  B.  &  Co. — You  having  ex- 
pressed some  doubts  of  the  propriety 
of  paying  G.'s  draft  on  vou  for  £850 
in  our  favour,  we  hereby  engage,  if 
you  will  pay  us  the  same,  that  we  will 
reimburse  you  the  amount  on  demand, 
with  interest,  in  the  event  of  your 
finding  it  necessary  to  call  upon  ue  to 
do  so,  either  from  the  state  of  G.'s 
pending  account  with  you,  or  from 
any  other  drcumstanoes."  B.  &  Co. 
thereupon  accepted  and  paid  a  bill  for 
£850,  drawn  by  G.  on  them  in  favour 
of  the  defendimts.  The  vessel  re- 
turned to  England  with  a  cargo  in 
April,  1818,  when  C,  the  owner  (G. 
having  become  bankrupt)  gave  notice 
to  the  East  India  Company  (in  whose 
docks  she  lay)  not  to  deliver  any  part 
of  the  cargo  without  his  authority; 
they  thereupon  sold  the  cargo,  and 
paid  the  owner's  demand  for  freight, 
and,  in  consequence  of  conflicting 
claims  from  G.'s  assignees  and  from 
B.  &  Co.,  filed  an  interpleader  bill, 
and  paid  the  balance  of  the  proceeds 
into  Court.  Proceedings  at  law  and 
equity  were  continued  between  all  the 


above  parties,  under  legal  advice,  up 
to  the  year  1837,  when  the  result  was, 
that  B.  &  Co.  were  obliged  to  pay  C.'s 
costs.  In  1838,  B.  &  Co.  demanded 
of  the  defendants  the  £850  due  by 
the  guarantee,  with  interest,  and  their 
share  of  the  expenses  incurred  in  the 
law  proceedings,  and  on  their  refusal 
to  pay,  brought  an  action  against  them 
on  the  guarantie: — Held,  first,  that 
the  Statute  of  Limitations  began  to 
run  against  the  plaintiffs,  not  from 
the  termination  of  the  legal  proceed- 
ings in  1837,  but  firom  the  return  and 
sale  of  the  cargo  in  1818,  when  all 
the  facts  were  ascertained  upon  which 
the  defendants'  legal  liability  depend- 
ed, and  therefore  that  it  was  a  bar  to 
the  action;  secondly,  that  the  defend- 
ants could  not  be  made  liable,  under 
the  guarantee,  for  the  expenses  in- 
curred by  the  plaintiffs  in  the  law 
proceedings.     Colvin  v.  Buckle,  680 

(2).  Merchants*  Accounts, 
The  exception  as  to  merchants' 
accounts  in  the  statute  of  limitations, 
21  Jac.  I.e.  16,  s.  3,  applies  only  to 
an  action  of  account,  or  perhaps  also  to 
an  action  on  the  case  for  not  aoconnt- 
mg;  but  not  to  an  action  of  indebita- 
tus assumpsit.    Infflisy,Haigh,  769 

MAINTENANCE. 
Action  for,  when  jointly  maintain-' 
able — Form  of  Declaration, 
Declaration  in  case  stated,  that  be- 
fore and  at  the  committing  of  the 
grievances  by  the  defendants,  an  ac- 
tion of  trespass  had  been  commenced 
and  was  depending,  wherein  R.  H. 
was  plaintiff,  and  ihe  now  plaintiffi 
were  defendants;  in  which  action  the 
now  plaintiffs  appeared  by  P.  M., 
then  being  their  attorney  in  that  be- 
half, and  the  said  action  was  defended 
by  the  now  plaintifiB  by  and  through 
the  said  P.  M.  as  such  attorney:  and 
charged,  that  the  defendants,  con- 
triving   &c.,    wrongfully,    unjustly. 
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nudickmsly,  and  unlawfolly  upheld 
and  maintained  the  said  action,  on 
the  part  of  the  said  R.  H.  against 
the  now  plaintiffa;  by  reason  whereof 
the  now  plainti£b  have  been  greatly 
injured,  prejudiced  and  aggriered  in 
and  about  Uieir  defence  in  the  said 
action,  and  have  incurred  and  been 
obliged  to  pay  dirers  large  sums  of 
money,  amounting  &c.,  in  and  about 
their  defence  of  the  said  action  so  by 
them  made  through  the  said  P.  M., 
so  being  their  attorney  in  that  behalf. 
At  the  trial,  the  jury  found  a  rer- 
dict  for  the  plaintifis  for  the  amount 
only  of  the  bill  of  costs  paid  by  them 
to  P.  M.  as  their  attorney  in  Uie  for- 
mer action,  and  the  verdict  was  en- 
tered upon  the  postea  accordingly: — 
Heldt  on  motion  in  arrest  of  judg- 
ment, that  the  action  was  maintain- 
able joinUy  by  the  plaintifh;  the  ex- 
penses of  the  defence  in  the  former 
action,  to  which  the  verdict  was  con- 
fined, being  a  joint  and  not  a  several 
damage. 

A  declaration  in  case  for  mainte- 
nance need  not  charge  the  mainte- 
nance to  have  been  committed  contra 
formam  statuti;  it  being  a  wrongful 
act  at  common  law,  and  the  statutes 
relating  to  maintenance  being  only 
declaratory  of  the  common  law,  with 
additional  penalties. 

Nor  need  the  declaration  allege  that 
the  defendant  was  not  interested  in 
the  action  maintained;  if  he  was,  that 
is  matter  to  be  pleaded  by  him. 

A  count  in  case,  charging  that  the 
defendant  unlawfully,  mdidously,  and 
vnthout  reasonable  or  probable  cause, 
and  without  having  any  interest  in 
the  suit  therein  mentioned,  instigated 
and  stirred  up  A.  B.,  a  pauper,  to 
commence  and  prosecute  an  action 
against  the  plaintiff,  by  reason  where- 
of A.  B.  did  commence  and  prosecute 
such  action,  &c.;  whereby  Uie  plain- 
tiff was  put  to  great  trouble  and  vex- 
ation, and  obliged  to  lay  out  a  large 


sum  in  the  defence  of  such  action;  is 
good.    PeckeUy.Watmm,  691 

MINING  COMPANY. 

Liability  of  Shareholder  in. 

A  joint-stock  company  was  formed 
to  work  a  mine,  in  which  the  defend- 
ant became  a  shareholder,  and  took 
part  in  its  proceedings.  The  pro- 
spectus issued  on  the  formation  of  the 
company  stated,  that  all  supplies  for 
the  mine  were  to  be  purchased  at  cash 
prices,  and  no  debt  was  to  be  incur- 
red; and  the  scrip  certificates  also 
bore  an  indorsement  to  the  same 
efiect.  The  plaintiff  supplied  goods 
for  the  necessary  working  of  the  mine, 
on  the  order  of  a  resident  agent  ap- 
pointed by  the  directors  to  manage 
the  mine,  which  was  the  customary 
course  in  such  concerns: — Held^  that 
the  defendant  was  liable  to  the  plaintiff 
for  the  price  of  such  goods,  notwith- 
standing the  statements  in  the  pro- 
spectus and  certificate,  unless  it  were 
shewn  that  the  agent  had  in  fact  no 
authority  from  the  defendant,  and 
that  the  plaintiff  had  notice  thereof. 
Hawken  v.  Bourne,  703 

MORTGAGOR  &  MORTGAGEE. 

See  Apportionment  of  Rent. 

Riffht  of  entry  of  Mortgagee. 

By  deeds  of  lease  and  release,  dated 
7th  and  8th  September,  1819,  hmds 
were  mortgaged  in  fee,  subject  to  a 
proviso,  that  if  the  mortgagor  should 
well  and  truly  pay  the  principal  mo* 
ney  and  interest  on  the  25th  day  of 
March  then  next,  the  mortgagee,  his 
heirs  and  assigns,  should  and  would 
reconvey  and  reassure  the  mortgaged 
premises  to  the  mortgagor,  his  heirs 
and  assigns.  There  was  also  a  cove- 
nant that  it  should  be  lawful  for  the 
mortgagee,  his  heirs  and  assigns, 
from  time  to  time  and  at  all  timea 
after  default  should  be  made  in  the 
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payment  of  the  principal  money  and 
interest,  contrary  to  the  proviso  afore- 
said, peaceably  and  quietly  to  enter 
into,  have,  hold,  occupy,  possess,  and 
enjoy  the  said  premises:  and  also  a 
covenant  by  the  mortgagor  for  further 
assurance  in  case  of  such  default: — 
Held^  that  the  mortgagee  had  the 
right  of  possession,  under  this  deed, 
from  the  time  of  its  execution,  and 
not  merely  from  the  25th  March, 
1820:  anc^  therefore,  that  an  eject- 
ment for  the  recovery  of  the  premises, 
brought  by  the  heir-at-law  of  the 
mortgagee,  within  twenty  years  of 
the  latter  but  not  of  the  former  date, 
(no  interest  having  been  paid  in  the 
mean  time),  was  too  late.  Doe  d.  Boy- 
lance  v.  Lightfoot^  553 

MUNICIPAL    CORPORATION 
ACTS. 

See  Borough. 

Reform  Act,  1. 

NEW  ASSIGNMENT. 
See  Costs,  IV. 

NOLLE  PROSEQUI. 
See  Costs,  IV. 

ORDNANCE,  BOARD  OF. 
See  Ejectment. 

OVERSEERS. 

Effect  of  Demise  to. 

Trespass  for  breaking  and  entering 
a  dwelhng-honse  of  the  plaintiff,  and 
evicting  him  therefrom,  &c.  Plea, 
that  b^ore  and  at  the  said  time  when 
&c.,  the  Marquis  of  H.  was  seised  of 
and  in  the  said  dwelling-house  in  his 
demesne  as  of  fee,  and  being  eo  seised, 
he,  before  the  said  times  when  &c.,  to 
wit,  on  &c.,  demised  the  same  to  the 
then  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  A.,  and 
their  successors,  to  hold  to  them  and 


their  successors,  for  and  on  behalf  of 
the  parish  for  one  whole  year,  and  so 
on  from  year  to  year,  &c.,  by  virtue 
of  which  demise  the  then  church- 
warden and  overseers  entered  and  be- 
came possessed,  and  the  churchwar- 
den and  overseers  and  their  successors 
for  the  time  being  have  been  thence- 
forth by  virtue  of  the  premises,  and 
of  the  statute  in  such  case  made  and 
provided,  possessed  of  and  in  the  said 
term,  &c.;  that  afterwards,  and  be- 
fore the  said  times  when  &c.,  to  wit, 
on  &c.,  the  said  dwelling-house  then 
being  vested  in  the  churchwarden  and 
overseers  on  behalf  of  the  parish,  and 
then  being  a  tenement  provided  at 
the  charge  of  the  parish  for  the  habi- 
tation of  the  poor  thereof,  one  M.  S., 
then  being  a  poor  person,  had  been 
permitted  by  the  churchwarden  and 
overseers  for  the  time  being  to  occupy 
the  said  tenement,  and  from  thence, 
until  and  at  the  time  of  making  the 
complaint  thereinafter  mentioned,  re- 
mained in  possession  thereof,  and  had 
rejused  and  neglected  to  quit  the 
eame,  and  deliver  up  possession  to 
the  churchwarden  and  overseers  of 
the  poor  of  the  said  parish,  within  one 
month  after  a  certain  notice  and  de- 
mand in  writing  for  that  purpose, 
signed  by  the  churchwarden  and  over- 
seers of  the  poor  of  the  said  parish, 
which  had  before  then  been  delivered 
to  the  said  M.  S.,  the  then  said  M.  S. 
being  and  continuing  in  snch  occupa- 
tion under  and  by  virtue  of  the  saidper- 
mission  at  the  time  of  such  delivery. 

The  plea  then  stated  the  preferring 
of  an  information  by  one  of  the  over- 
seers against  M.  S.  before  a  justice, 
pursuant  to  the  statute,  the  issuing 
of  a  summons  thereon,  the  deUvery 
of  the  summons  to  M.  S.  seven  days 
before  the  day  appointed  for  the  hear- 
ing, the  neglect  of  M.  S.  to  appear, 
and  averred  that  upon  proof  of  the 
detivery  of  the  summons,  the  justices 
proceeded  to  determine  the  matter  of 


OVERSEERS. 


PATENT. 


931 


complaint,  and  adjudged  the  same  to 
be  true.  It  then  all^d  the  issuing 
of  a  warrant  to  cause  possession  of 
the  premises  to  be  delivered  to  the 
churchwarden  and  overseers,  pursuant 
to  Stat.  59  Geo.  3,  c.  12,  which  was 
delivered  to  the  defendant  A.  to  be 
executed;  by  virtue  of  which,  in  or- 
der to  deliver  peaceable  and  quiet 
possession  thereof  to  the  said  church- 
\rarden,  &c.,  he  the  defendant  A., 
and  the  other  defendant  as  his  ser- 
vant and  by  his  command,  afterwards 
and  within  a  reasonable  time  after  the 
adjudication,  and  after  the  delivery 
of  the  said  warrant,  to  wit,  at  the  time 
in  the  introductory  part  of  the  plea 
mentioned,  the  same  being  in  the  day- 
time, broke  into  and  entered  the  said 
dwelling-house;  and  because  the  plain- 
tiff and  his  family  were  then  occupy- 
ing the  same, 'the  plaintiff  c/otmtn^ 
m>me  title  thereto  under  colour  of  a 
certain  charter  of  demise,  pretended 
to  be  thereof  made  to  him  by  the  said 
M.  S.  for  the  term  of  his  natural  life, 
after  her  said  rejksal  and  negteet^ 
whereas  nothing  passed  thereby,  and 
although  the  plaintiff  and  his  family 
were  then  requested  so  to  do,  refused 
to  depart  and  go  out  of  the  said  tene- 
ment, the  defendants  then  gently  eject- 
ed, expelled,  put  out  and  removed 
the  plaintiff  and  his  family  from  the 
said  tenement,  for  the  purpose  of  de- 
livering the  quiet  and  peaceable  pos- 
session thereof  to  the  said  churchwar- 
den and  overseers,  &c. : — and  so  jus- 
tified the  trespasses  complained  of. — 
Heldy  on  special  demurrer,  first,  that 
the  seisin  in  fee  of  the  Marqnis  of  H., 
at  the  time  of  the  demise  to  the 
churchwarden  and  overseers,  was  suf- 
ficiently averred. 

Secondly,  that  the  churchwardens 
and  overseers  are  not,  by  59  Geo.  3, 
c.  12,  s.  17,  made  a  complete  body 
corporate,  but  are  only  empowered 
*^  to  accept,  take,  and  hold  in  the  na- 
ture of  a  body  corporate,"  and  there- 


fore that  it  was  not  necessary  to  shew 
the  acceptance  of  the  demise  by  an 
instrument  under  a  common  seal. 

Thirdly,  that  it  was  no  objection 
that  the  names  of  the  then  church- 
wardens and  overseers  were  not  men- 
tioned, as  the  grant  would  be  good 
by  the  name  of  office  to  the  then  in- 
dividual officers. 

Fourthly,  that  the  express  colour 
given  by  the  plea,  by  the  averment 
of  the  charter  of  demise,  was  suffi- 
cient; for  that  it  gave  a  colour  of 
title,  though  it  was  a  bad  one.  Smith 
V.  Adkina,  362 

OYER. 
See  Lease. 

PARTNERSHIP. 
See  Mining  Company. 

PATENT. 

The  construction  of  the  specification 
of  a  patent  belongs  to  the  Court,  and 
not  to  the  jury. 

If  a  specification  contain  an  untrue 
statement  in  a  material  circumstance, 
of  such  a  nature,  that,  if  literally  acted 
upon  by  a  competent  workman,  it 
would  mislead  him,  and  cause  the  ex- 
periment to  fail,  the  specification  is 
therefore  bad,  and  the  patent  invali- 
dated, although  the  jury,  on  the  trial 
of  an  action  for  the  infringement  of 
the  patent,  find  that  a  competent 
workman,  acquainted  with  the  subject, 
would  not  be  misled  by  the  error,  but 
would  correct  it  in  practice. 

In  the  specification  of  a  patent,  the 
title  of  which  was  '<An  invention 
for  the  improved  application  of  air  to 
produce  heat  in  fires,  forges,  and  fur- 
naces, where  bellows  or  other  blowing 
apparatus  are  required,"  the  mode  of 
operation  was  described  as  follows: — 
*<  A  blast  or  current  of  air  must  be 
produced  by  bellows  or  other  blowing 
apparatus,  and  is  to  be  passed  from 
the  bellows,  &c.,  into  an  air-vessel  or 
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receptacle,  made  sufficiently  strong  to 
endure  the  blast,  and  from  that  ressel 
or  receptacle,  by  means  of  a  tube, 
pipe,  or  aperture,  into  the  fire,  &c. 
The  Tcssel  or  receptacle  must  be  air- 
tight or  nearly  so,  except  the  aper- 
tures for  the  admission  and  emission 
of  air,  and  at  the  commencement 
and  during  the  continuance  of  the 
blast  must  be  kept  artificially  heat- 
ed to  a  considerable  temperature.'' 
After  giving  directions  as  to  the  ma- 
terials and  dimensions  of  the  vessel, 
the  specification  proceeded  to  state, 
*'  The  form  or  shape' of  the  vessel  or 
receptacle  is  immaterial  to  the  effect, 
and  may  be  adapted  to  the  locfd  cir- 
cumstances or  situation."  In  other 
parts  of  the  specification,  the  same 
language  was  used  with  reference  to 
the  ultimate  beneficial  effect  upon  the 
fwmace,  &c,: — Held,  that  such  was 
the  reasonable  construction  of  the 
above  clause  also,  and  not  that  the 
form  or  shape  of  the  vessel  was  im- 
material to  the  effect  of  heating  the 
air  within  it. 

Held,  also,  that  the  title  of  the 
patent  was  not  inconsistent  with  the 
specification,  but  that  the  invention 
of  applying  to  fires,  &c.,  air  heated  in 
the  manner  therein  stated,  might  be 
described  as  an  "improved  application 
of  air." 

Held^  also,  that  in  this  specification 
the  plaintiff  did  not  claim  a  patent  for 
a  mere  principle,  but  for  a  mode  of 
applving  a  well-known  principle,  viz. 
the  heating  of  air,  by  means  of  a  me- 
chanical apparatus  applied  to  fires  and 
furnaces. 

If  the  notice  of  objections,  delivered 
by  a  defendant  with  his  pleas  in  an 
action  for  the  infringement  of  a  patent, 
pursuant  to  the  stat.  5  &  6  Will.  4, 
c.  83,  s.  5,  be  not  sufficiently  specific, 
the  plaintiff's  course  is  to  apply  to  a 
Judge  at  chambers  for  an  order  for 
the  delivery  of  a  more  specific  notice; 
but  if  he  omit  to  do  so,  he  cannot  oh-* 


ject  to  the  generality  of  the  notice  at 
the  trial:  the  only  question  then  is, 
whether  the  notice  is  sufficiently  large 
to  include  the  objections  relied  on  by 
thedefendant.  NeHeony.Harford^SOS 

PENSION. 

Auignability  of, 
A  compensation  granted  to  a  public 
civil  officer  on  the  reduction  of  offices 
in  his  department,  under  the  4  &  5 
Will.  4,  c.  24,  is  not  assignable  by 
him.     Welle  v.  Foster,  149 

PLEADING. 
/Siee  Apportionment  of  Rent. 
Arbitration,  II.,  1. 
Bond. 
Borough. 
Carrier,  (2),  (3). 
Costs,  III.  IV. 
Debtor  and  Creditor. 
Landlord  and  Tenant,  (1). 
Lease. 

Maintenance. 
Overseers. 
Statute. 
Trespass,  (1). 

I.  Declaration, 
Averment  of  Breach. 
A  declaration  in  assumpsit  stated, 
that  one  W.  A.  S.  was  in  the  custody 
of  the  warden  of  the  Fleet  in  ezeca^ 
tion  at  the  suit  of  the  plaintiff,  upon 
a  judgment  in  this  Court,  and  Uiat  in 
consideration  that  the  plaintiff  would 
cause  him  to  be  discharged,  and  would 
takehiswarrantof  attorney  for  thedebt 
and  costs,  the  defendant  undertook 
that  W.  A.  S.  should  be  forthcoming 
to  satisfy  the  amount  of  the  judgment 
to  be  entered  up  on  the  warrant  of 
attorney,  on  the  18th  July,  1840,  at 
the  office  of  Mr.  A.,  and  abo,  that 
one  day's  previous  notice  of  meeting 
W.  A.  S.  should  be  given  to  Mr.  A.: 
— ^Averment,  that  the  plaintiff,  con- 
fiding, &c.,  did  discharge  W.  A.  S. 
out  of  custody,  and  took  a  warrant  of 
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attorney  for  the  debt  tnd  costs: 
Breach,  that  W.  A.  S.  was  not  forth- 
coming to  satisfy  the  amount  of  the 
judgment  so  to  be  entered  np  as  a- 
foresaid,  at  the  day  and  pUice  agreed 
on,  nor  was  one  day's  notice,  &c., 
given  to  Mr.  A.: — Held  sufficient, 
on  motion  in  arrest  of  judgment,  with- 
out an  arerment  that  judgment  was 
actually  entered  up  on  the  warrant  of 
attorney.    Fagt  ▼.  Jortity  136 

II.  Fleaa  in  Bar. 
(1).  PUa'*  by  Statute:' 
Where,  in  an  action  of  trespass  for 
hunting  over  the  plaintiff's  land,  the 
defendant  pleaded  not  guilty  by  sta- 
tute, the  Court,  on  an  affidavit  of  the 
plaintiff  that  he  could  not  discover 
the  statute  under  which  the  defendant 
meant  to  justify,  made  absolute  a  rule 
upon  the  defendant,  to  point  out  with- 
in three  days  the  statute  under  which 
the  plea  was  pleaded,  or  else  that  the 
words  *'  by  sUtute"  should  be  struck 
out  of  the  margin.  Coy  v.  Lwrd  Fo- 
rester. 312 

(2).  Signature. 
"Where  a  defendant  pleaded  nun- 
quam  indebitatus  to  the  whole  decla- 
ration, and  a  special  plea  concluding 
with  a  verification,  and  to  which  there- 
fore counsel's  signature  was  requisite, 
but  delivered  them  without  counsel's 
signature: — Held,  that  the  plaintiff 
might  treat  the  whole  pleading  as  a 
nidlity,  and  sign  judgment  as  for  want 
of  a  plea.     Shield  v.  Quick,         289 

(3).  Sham  Plea. 

To  an  action  by  the  payee  against 
the  makers  of  a  promissory  note,  the 
defendante  pleaded,  that  there  was 
no  consideration  for  the  note,  and 
that  it  was  made  subject  to  the  con- 
dition that  the  defen^mte  should  not 
be  called  upon  to  pay  the  same  if 
they  were  not  able,  but  that  it  should 
be  renewed.  There  was  an  affidavit 
that  the  pka  was  false.    The  Court 


set  aside  the  plea,  on  the  ground  of 
ite  being  false  and  tricky,  and  calcu- 
lated to  embarrass  the  plaintiff.  Mit- 
ford  Y.  Finden,  511 

(4).  When  amounting  to  (General 
Istue. 

Assumpsit.  The  declaration  stated, 
that,  in  consideration  that  the  plain- 
tiff would  buy  of  the  defendant  a  mare 
at  a  certain  price,  the  defendant  pro- 
mised that  she  was  sound,  and  averred 
as  a  breach  that  she  was  not  sound. 
The  defendant  pleaded  that  the  mare 
was  sent  to  a  repository  for  the  sale 
of  horses,  to  be  sold  according  to  cer- 
tain rules,  which  were  that  "a  war- 
ranty of  soundness  should  remain  in 
force  until  noon  of  the  day  after  the 
sale,  when  it  would  be  complete,  and 
the  responsibility  of  the  seller  termi' 
nate,  unless  in  the  mean  time  a  notice 
and  certificate  of  unsoundness  were 
given:"  that  the  sale  took  place  sub- 
ject to  the  rules,  and  that  the  same 
were  agreed  to  by  the  parties,  and 
that  such  notice  and  certificate  were 
not  given  within  the  time  limited: — 
Held,  that  the  plea  was  good,  and 
that  it  did  not  amount  to  me  general 
issue.     Smart  v.  Hyde,  723 

(5).  When  a  good  answer  as  to  Part. 
To  an  action  of  debt  for  goods  sold, 
&c.,  the  defendant  pleaded,  except  as 
to  5/.  lOs.  3d. J  nunquam  indebitetus; 
and  as  to  that  sum,  that  the  plaintiff 
ought  not  further  to  maintain  his  ac- 
tion, because  he  says,  that  after  the 
causes  of  action  in  the  declaration 
mentioned  accrued  to  the  plaintiff, 
and  after  the  commencement  of  the 
suit,  he  the  defendant  paid  to  the 
plaintiff,  who  then  accepted  and  re- 
ceived the  same,  a  large  sum  of  money, 
to  wit,  5L  13«.  7d.,  in  full  satisfac- 
tion and  discharge  of  all  the  causes 
of  action  in  the  £claraHon  mentioned, 
which  relate  to  the  said  sum  of 
5/.  10«.  3d.  To  this  there  was  a 
special  demurrer,  assigning  for  cause. 
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that  it  was  not  alleged  that  the  pay- 
ment was  made  in  satisfaction  and 
discharge  of  the  damagt9  and  eo»U 
sustained  by  reason  of  the  causes  of 
action,  or  the  detention  of  the  debt: 
— Held^  on  special  demurrer,  that  the 

Slea  being  pleaded  to  a  portion  of  the 
ebt  only,  and  not  to  the  damages 
and  costs  appertaining  thereto,  was 
nevertheless  a  good  answer  to  so  much 
as  it  was  pleaded  to,  although  it  was 
larger  than  necessary  in  the  conclud- 
ing part,  that  not  being  pointed  out 
as  a  ground  of  demurrer. 

Held  also,  that  the  plaintiff  might 
sign  judgment  for  any  damage  wluch 
was  not  answered  by  the  plea.  Henry 
V.  Earl,  228 

(6).  Non  assumpsit.  Evidence  under. 
Under  a  plea  of  non  assumpsit  to  a 
count  on  an  account  stated,  the  de- 
fendant may  shew  that  accounts  be- 
tween the  plaintiff  and  himself,  the 
correctness  of  which  he  has  admitted, 
were  in  fact  incorrect.  Thomas  y. 
Hawkes,  140 

III.  Replication. 
(1).  Deinjurid. 
To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded,  that  after  the  in- 
dorsement to  the  plaintiff,  and  before 
the  commencement  of  the  suit,  to 
wit,  on  &c.,  the  plaintiff,  for  a  good 
and  yaluable  consideration,  indorsed 
the  bill  to  J.  W.,  who,  from  thence 
until  and  at  and  after  the  commence- 
ment of  this  suit,  was,  and  still  is 
and  remains,  the  indorsee  and  holder 
thereof,  and  the  defendant,  from  the 
time  of  such  indorsement  to  the  said 
J.  W.  continually  hitherto  hath  been, 
and  still  is  liable  to  pay  the  amount 
of  the  bill  to  the  said  J.  W.  Repli- 
cation, de  injuria : — Held,  on  special 
demurrer,  that  the  plea  was  in  denial, 
not  in  excuse,  of  the  breach  alleged 
in  the  declaration,  yiz.  the  non-pay- 


ment of  the  bill  according  to  the  tenor 
and  effect  of  the  acceptance,  and 
therefore  that  the  replication  was  im- 
proper.    ScMld  y.  Kilpin,  673 

(2).  Traverse  of  immaterial  Aver^ 
ment. 

Plea,  to  an  action  of  ooyenant  for 
rent  due  for  turnpike  toll,  that  before 
it  became  due,  the  trustees,  on  ftc., 
entered  into  and  upon  a  certain  part 
of  the  tolls,  and  then  ejected,  ex- 
pelled, put  out,  and  remoyed  the  de- 
fendant from  the  possession  thereof, 
and  kept  and  continued  him  so  eject- 
ed, &c.,  from  thence  hitherto.  Re- 
phcation,  that  the  trustees  did  not 
enter  into  or  upon  the  said  part  of 
the  said  tolls,  or  eject,  &c.,  the  de- 
fendant from  the  possession  thereof 
modo  et  form&. 

Held,  on  error  in  the  Exchequer 
Chamber  (reversing  the  judgment  of 
the  Court  of  Exchequer),  that  this 
replication  was  good  on  special  de- 
murrer, although  it  put  in  issue  not 
only  the  expulsion  but  also  the  entry, 
the  latter  being  immaterial  and  im- 
possible, and  that  the  defendant  hay- 
ing mixed  up  the  entry  and  expulsion 
as  constituting  the  eviction,  the  plain- 
tiff had  a  right  to  follow  him,  and  to 
accept  the  issue  as  tendered.  Pal' 
mer  v.  Gooden,  890 

IV.  Profert. 

Where  the  defendant,  a  surety,  by 
deed  poll  guaranteed  to  the  plaintiff 
the  payment  of  a  sum  of  money: — 
Held,  in  an  action  on  the  guarantee, 
that  the  defendant  might  plead  an  in- 
denture of  release  from  the  plaintiff 
to  his  principal  without  making  pro- 
fert of  the  indenture.  Bain  v.  Cooper, 

751 

V.  Variance. 

1 .  Declaration  in  assumpsit  stated, 
that  the  plaintiff  bargained  to  buy  of 
the    defendant,   and   the    defendant 
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agreed  to  sell  to  him,  a  dwelling- 
house  and  the  fixtures  therein,  for  the 
residue  of  a  term  of  years  then  and 
stOl  unexpired  therein,  to  commence 
from  a  certain  day,  to  wit,  the  1st  of 
January,  1840,  for  the  sum  of  £60: 
and  that  thereupon  the  defendant  pro- 
mtsed  to  execute  a  proper  conveyance, 
to  make  out  an  abstract  of  title,  and 
deliver  possession  from  the  1  st  of  Jan- 
uary, 1840,  &c.  At  the  trial,  the  fol- 
lowing paper,  signed  by  the  defend- 
ant, was  raul  in  evidence:  ''I  agree 
to  sell  the  house  and  fixtures.  No.  163, 
Piccadilly,  to  commence  from  the  1st 
of  Januanr  next,  for  £60:''— Held, 
that  this  document  imported  the  sale 
of  an  interest  in  fee  simple,  and  did 
not  sustain  the  contract  as  alleged  in 
the  declaration.     Hughes  v.  Parker^ 

244 
2.  Declaration  in  assumpsit  stated 
that  an  action  had  been  commenced 
by  the  plaintiff  against  T.  C.  for  the 
recovery  of  210/.  12«.  7d.,  alleged  to 
be  due  from  T.  C.  to  the  plaintiff  on 
an  account  delivered  to  him  by  the 
plaintiff:  and  thereupon,  in  considera- 
tion that  the  plaintiff  had  consented 
to  stay  all  proceedings  in  the  said  ac- 
tion, on  security  being  given  to  him 
for  the  payment  of  such  sum  as  might 
be  found  due  from  T.  C.  to  the  plain- 
tiff on  the  said  account,  the  plaintiff 
and  T.  C.  having  agreed  that  such  ac- 
count should  be  submitted  to  arbitra- 
tion, the  defendants  agreed  to  pay  the 
plaintiff  such  part  of  the  said  sum  of 
210/.  \2b,  7d,  as  upon  such  arbitra- 
tion should  be  found  due  from  T.  C. 
to  the  plaintiff.  The  declaration  then 
alleged,  that  the  action  was  submitted 
to  the  arbitration  of  two  persons 
named,  who  accordingly  certified  that 
there  was  due  from  T.  C.  to  the  plain- 
tiff the  sum  of  £120;  and  that  the 
costs  amounted  to  a  further  sum  of 
£93;  but  that  neither  T.  C,  nor  the 
defendants  paid  the  same  or  any  part 
thereof. 


The  plea  set  out  the  certificate  of 
the  arbitrators,  in  these  terms: — "  In 
pursuance  of  the  within  order,  we 
make  and  publish  our  certificate,  that 
there  is  now  due  from  T.  C.  to  the 
plaintiff,  W.  K.,  the  sum  of  £120, 
which  we  order  to  be  paid  by  the  se- 
curities [the  defendants]  on  the  dates 
hereunder  specified;"  with  a  special 
traverse  that  the  arbitrators  made 
their  certificates  of  and  concerning 
the  said  matter  in  reference  so  sub- 
mitted to  them  as  aforesaid,  modo  et 
formi. 

Heldy  that  the  allegation  in  the  de- 
claration, that  the  subject-matter  of 
the  reference  was  the  particular  action 
against  T.  C,  was  not  sustained  by 
the  production  of  the  certificate,  with- 
out evidence  to  shew  that  the  arbitra- 
tors really  adjudicated  on  the  cause 
only;  and  that  this  objection  was  avail- 
able under  the  traverse  in  the  plea. 
King  v.  Bowen,  625 

PRACTICE. 
«(pe  Pleading,  I;  II,  (1),  (2). 
Scire  Facias. 

(1).  Time /or  declaring. 
Whether  an  appearance  be  entered 
in  term  time  or  vacation,  the  plaintiff 
has  the  whole  of  the  term  next  follow- 
ing to  declare  in;  and  therefore,  where 
an  appearance  was  entered  in  Easter 
Term,  andjudgment  of  nonpros,  signed 
in  Trhiity  Term,  it  was  held  that  the 
judgment  was  irregular.  Foster  v. 
Pryme,  664 

(2).  Short  Notice  of  Trial. 
Where  a  defendant  obtained  an  or- 
der for  time  to  plead,  on  the  terms  of 
taking  short  notice  of  trial  for  the  sit- 
tings in  or  afler  Easter  Term :  — Held, 
that  he  was  not  thereby  obliged  to 
take  short  notice  of  trial  for  the  sit- 
tings in  or  after  any  subsequent  term, 
but  the  plaintiff  must,  in  such  case, 
give  an  ordinary  notice.  Slatter  v. 
Painter,  672 
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(3).  Staying  Proceedingg. 
The  Court  will  not  stay  the  proceed- 
ings in  an  action,  on  an  affidavit  that  a 
former  action  had  heen  brought  be- 
tween the  same  parties  for  the  same 
cause  of  action,  which  was  settled  by 
the  defendant  paying  the  debt  and 
costs;  but  the  defendant  must  plead 
the  former  recovery  in  bar.  Ross  v. 
Jacques,  135 

(4).  Setting  aside  Proceedings,  Time 
/or. 

Judgment  for  want  of  a  plea  was 
signed  on  the  17th  of  April,  and  a 
summons  was  taken  out  for  setting  it 
aside,  which  was  discharged  on  the 
23rd.  Execution  issued  on  the  27th, 
and  on  the  28th  defendant  moved  the 
Court  to  set  aside  the  judgment  for 
irregularity: — Held,  that  the  applica- 
tion was  too  late.  SMeldY.  Quick,  289 

PRACTICE  IN  REVENUE 
CASES. 


Removal  of  Action  into  Exchequi 
Affidadt, 

An  action  brought  in  another  court 
against  a  revenue  officer  for  the  value 
of  goods  seized  by  him  for  a  breach 
of  the  revenue  laws,  will  be  removed 
into  this  Court,  on  the  application  of 
the  Attorney- General,  at  any  stage  of 
the  proceedmgs. 

And  the  affidavit  in  support  of 
such  application  was  held  to  be  pro- 
perly entitled  as  between  the  Attor- 
ney-General and  the  plaintiff  in  the 
action,  proceedings  having  been  com- 
menced for  the  condemnation  of  the 
goods,  although  no  information  had 
yet  been  filed  in  this  Court.  The 
Attorney-General  v,  Kingston,      1 63 

PRINCIPAL  AND  AGENT. 

Liability  of  Agent. 
(1).  Committee-men  of  Club. 
In  an  action  ag^dnst  the  defendants, 
to  recover  the  price  of  wine  furnished 


to  a  subscription  club,  of  the  commit* 
tee  of  which  the  defendants  were 
members,  it  was  proved  that  the  wine 
was  ordered  by  the  house-steward, 
who  stated  that  he  had  authority 
to  do  so  from  the  members  of  the 
committee.  It  was  not  shewn  that 
the  defendants  had  either  personally 
interfered  in  ordering  the  wine,  or 
been  present  at  any  meeting  of  the 
committee  when  the  authority  to  or- 
der the  wine  was  given;  but  merely 
that  they  were  members  of  the  goie- 
ral  body  of  the  committee: — Held, 
that,  under  these  cireumstanoes,  the 
Question  for  the  jury  was  not,  whe- 
ther the  defendants,  by  their  course 
of  dealing,  had  held  themselves  out 
as  personally  responsible  to  the  plain- 
tiffs, but  whether  they  had  individur 
ally  authorized  the  making  of  the 
contract  in  the  ordering  of  the  wine. 
Todd  V.  Emly,  505 

(2).  On  Contract  purporting  to  he 
made  hy  him. 
In  an  action  on  a  written  agree- 
ment, purporting  on  the  face  of  it  to 
be  made  by  the  defendant  and  sub- 
scribed by  him  for  the  sale  and  deli- 
very by  him  of  goods  above  the  value 
of  £10,  it  is  not  competent  for  the 
defendant  to  discharge  himself  on  an 
issue  on  the  plea  of  non  assumpsit,  by 
proving  that  the  agreement  was  really 
made  by  him  by  the  authority  of, 
and  as  agent  for,  a  third  person,  and 
that  the  plaintiff  knew  those  facts  at 
the  time  the  agreement  was  made  and 
signed.     Higgins  v.  Senior,  834 

PRINCIPAL  AND  SURETY. 

Right  of  Action  for  Contribution, 
Where  one  of  two  persons,  who,  as 
sureties  for  a  third,  signed  together 
with  the  principal  a  joint  and  several 
promissory  note,  on  the  note  becoming 
due,  paid  the  amount,  although  no 
demand  had  been  made  or  action 
brought  against  him  by  the  holder: 


PROCESS. 
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— HeU,  that  such  pcymeBt  eould  not 
be  considered  voluntary,  and  that  he 
might  sue  his  co-surety  for  contribu- 
tion.    Piii  r.  Puruard,  538 

PRISONER. 

DUchargt  under  48  Geo.  3,  c.  123. 
Service  upon  one  of  several  plain-  ' 
tiffs  of  the  defendant's  intention  to  ' 
apply  for  his  discharge  under  the  , 
48  Geo.  3,  c.  123,  s.  U  is  sufficient 
for  a  rule  absolute  in  the  first  in-  ' 
stance.    Harris  v.  Turtle^  258 

PROCESS. 

I 

See  Execution.  , 

( 1 ) .  W^rii  pf  Summons^  Amendmen  t  of. 

The  Court  will  amend  a  writ  of  i 
summons,  although  more  than  four  , 
months  have  elapsed  since  it  was  is*  = 
sued,  by  altering  the  cause  of  action 
from  debt  to  assumpsit,  on  an  affida-  ' 
vit  that  if  a  fresh  action  were  com- 
menced, the  Statute  of  Limitations  ' 
would  be  a  bar;  but  the  Court  can-  ' 
not  amend  the  copy  of  the  writ  served, 
as  they  have  no  power  over  it.     Ec- 
eles  V.  Coie,  537 

(2).  Capias. 
1.  Affidavit /or. 

The  affidavit  in  support  of  an  ap-  * 
plication  for  a  capias,  under  the  1  &  2  > 
Vict.  c.  110,  s.  3,  need  not  state  that 
the  deponent  has  probable  cause  for  \ 
believing  that  the  defendant  is  about  ! 
to  quit  England;  it  is  sufficient  if  the 
facts  stated  in  the  affidavit  enable  the 
Judge  to  form  that  belief.     JFillis  v.  i 
Snook,  147  i 

2.  Discharge  from.  Time  for  ^ 

The  Court  refused,  after  tlie  lapse 
of  a  year,  to  discharge  a  party  who 
had  been  arrested  under  a  ea.  sa.  in 
a  wrong  county,  although  he  swore 
that  he  was  not  aware  of  that  fact 
until  ten  months  after  his  arrest,  and 
that  he  then  applied  immediatelv  for 
his  discharge  to  a  Judge,  who  refused 

VOL.  VIII. 


to  interfere. 
mrd. 


Greenehield  v.  Priteh* 
148 


(3).  Varianceof  Writ  from  Judgment 
— Amendment  of  Writ. 

A  writ  of  fi.  fa.,  whereby  the  she- 
riff is  directed  to  levy  a  sum  different 
in  amount  from  thatT  mentioned  in  the 
iudgment,  although  smaller,  is  irregu- 
lar; unless  the  reason  of  the  variance 
be  shewn  on  the  face  of  the  writ. 

And  the  Court  will  not  amend  the 
writ,  where  the  rights  of  third  per- 
sons have  intervened:  as  where  the 
defendant  has  become  bankrupt  since 
the  execution  of  the  writ.  Webber 
V.  Hutehins,  319 

prochein  amy. 

Who  may  he. 

Where  an  uncertificated  bankrupt 
was  procured  to  be  appointed  pro- 
chein amy  for  an  infant  plaintiff,  the 
Court,  on  motion,  removed  him,  and 
ordered  another  to  be  appointed. 

The  fnther,  as  being  the  natural 
guardian  of  the  infant,  ought  in  the 
first  instance  to  be  appointed  prochein 
amy,  and  if  his  evidence  is  likely  to 
be  required  at  the  trial,  an  application 
ought  to  be  made  to  the  Court  to  re« 
lease  him,  by  the  appointment  of  a 
proper  substitute.     Wateon  v.  Fraser, 

660 

RAILWAY  ACT. 

Right  of  Occupiers  of  severed  Landf 

to  cross  Railway. 

By  the  183rd  section  of  the  Grand 
Junction  Railway  Act  (3  Will.  4, 
c.  xxxiv.)  it  is  enacted,  that  the  owners 
and  occupiers  of  lands  through  which 
the  railway  should  be  made  (*'  except 
in  cases  in  which  the  company  should, 
at  their  own  expense,  have  made  com- 
muaicatioBa  from  the  hind  on  the  one 
side  of  the  railway  to  the  land  on  the 
other  side  thereof,  according  to  any 
agreement  with  any  owner  or  occu* 
pier  thereof,  or  according  to  the  pro* 

QQ  Q 
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visions  of  the  act"),  at  all  times  for 
the  purpose  of  occupying  the  said 
land,  without  payment  of  toll,  might 
pass  and  re-pass  directly  over  and 
across  such  parts  of  the  railway  as 
should  he  mmle  in  or  upon  their  re- 
spective lands.  The  186th  section 
prohibits  all  persons,  except  the 
company  and  their  servants,  from 
crossing  the  railway,  ''except  only 
directly  crossing  the  same  at  places 
to  be  appointed  for  that  purpose,  for 
the  necessarv  occupation  of  the  re- 
spective lands  through  which  the  said 
railway  should  pass."  And  by  the 
1 80th  section,  in  case  of  dispute,  the 
company  are  to  make  such  communi- 
cation as  two  or  more  justices  of  the 
peace  shall,  upon  the  application  of 
any  owners,  &c.,  judge  necessary  and 
appoint: — Held,  that  until  the  com- 
pany had  made  a  communication, 
the  owners  of  several  lands  had  a 
right  to  cross  the  railway  at  any  part 
within  their  respective  lands.  Orand 
Junction  Railway  Company  v.  Whiter 

214 

RAILWAY  COMPANY. 
Liability  of,  as  Carrier; 
A  parcel  was  delivered,  at  Lancas- 
ter, to  the  Lancaster  and  Preston 
Junction  Railway  Company,  directed 
to  a  person  at  a  place  in  Derbyshire. 
The  person  who  brought  it  to  the  sta- 
tion offered  to  pay  the  carriage,  but 
the  book-keeper  said  it  had  better  be 
aid  by  the  person  to  whom  it  was 
irected,  on  the  receipt  of  it.  The 
Lancaster  and  Preston  Junction  Rail- 
way Company  were  known  to  be  pro- 
prietors of  the  line  only  as  far  as 
Preston,  where  the  railway  unites 
with  the  North  Union  line,  and  that 
afterwards  with  another,  and  so  on 
into  Derbyshire.  The  parcel  having 
been  lost  qfler  it  was  forwarded  from 
Preston: — Held,  that  the  Lancaster 
and  Preston  Railway  Company  were 
liable  for  its  loss.     Muschamp  v.  The 


s 


Lancaster  and  Preston  Junction  Rail- 
way Company,  421 

RAILWAY  SHARES. 

Action  for  Non-acceptance  of — Evi- 
dence— Damages. 

In  an  action  for  the  non-acceptance 
of  railway  shares,  which  by  the  con- 
tract (made  at  Liverpool  through 
brokers)  were  to  be  delivered  in  a 
reasonable  time,  a  written  rule  of  the 
Liverpool  Stock  Exchange,  stated  to 
be  acted  upon  by  all  the  Liverpool 
brokers — "  that  the  seller  of  shares 
was  in  all  cases  entitled  to  seven  days 
to  complete  his  contract  by  delivery, 
the  time  to  be  computed  from  the 
day  on  which  he  was  acquainted  with 
the  name  of  his  transferree" — was 
held  admissible  on  an  issue  whether 
the  plaintiff  within  a  reasonable  time 
was  ready  and  willing  and  offered  to 
transfer  the  shares;  although  it  was 
not  proved  that  either  of  the  parties, 
or  their  brokers,  was  a  member  of  the 
Liverpool  Stock  Exchange. 

In  such  action,  the  proper  measure 
of  damages  is  the  difference  of  the 
prices  of  the  shares  according  to  the 
contract,  and  on  the  day  when  they 
were  resold  by  the  vendor,  such  re- 
sale being  within  a  reasonable  time. 
Stewart  v.  Cauty,  160 

RECITAL. 
See  Deed. 

REFORM  ACT. 

(1).  Right  of  Town  Clerk  to  Remu- 
neration under. 

The  town-clerk  of  a  borough  can- 
not  maintain  an  action  of  debt  against 
the  corporation  for  fees  in  respect  of 
the  performance  of  the  duties  im- 
posed upon  him  by  the  Reform  Act 
or  the  Municipal  Corporation  Act; 
although  he  received  no  stated  salary 
as  town-derk,  and  although  the  then 
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corporation,  in  seyeral  years  before 
the  passing  of  the  Municipal  Corpo- 
ration Act,  made  payments  to  him 
for  the  performance  of  the  duties  im- 
posed on  him  by  the  Reform  Act. 
«/bfief  y.  MayoTy  &c.  of  Carmartheny 

605 
*     (2).  Expemes  of  Election. 

By  the  2  Will.  4,  c.  45,  s.  68,  it 
is  enacted,  that  at  every  contested 
election^  &c.,  the  returning  officer 
shall,  if  required  thereto  by  or  on  be- 
half of  any  candidate,  on  the  day 
fixed  for  the  election,  and  if  not  so 
required  may,  if  it  shdl  appear  to  him 
expedient,  cause  to  be  erected,  for 
taking  the  poll  at  such  election,  dif- 
ferent booths,  &c.  And  the  71st  sec- 
tion provides,  "  that  all  booths  erected 
for  the  convenience  of  taking  polls 
shall  be  erected  at  the  joint  and  equal 
expense  of  the  several  candidates: — 
Heldy  that  the  "contested  election" 
referred  to  in  the  68th  section,  is  the 
poll,  and  the  candidates  referred  to  in 
the  71st  are  candidates  who  go  to  or 
demand  a  poll.  Therefore,  where  a 
candidate  was  put  in  nomii|^tion,  but 
afterwards  declined  going  to  the  poll: 
— Heldy  that  he  was  not  liable  to  any 
part  of  the  expenses  of  erecting  booths, 
&c.     Muntz  V.  Sturffe,  302 

REPLEVIN  BOND. 

The  condition  in  a  replevin  bond, 
for  prosecuting  the  suit  with  effect, 
means  the  prosecuting  it  to  a  not  un- 
successful termination. 

In  a  declaration  in  an  action  on  a 
replevin  bond,  the  breach  assigned 
was,  that  the  defendant  did  not  appear 
at  the  next  County  Court,  and  then 
and  there  prosecute  his  suit  with 
effect: — Held,  that  the  breach  was 
not  well  assigned,  it  being  consistent 
therewith  that  the  suit  might  have 
been  begun  at  the  next  County  Court, 
and  be  still  pending. 

Semble,  that  the  words  "  then  and 
there,"  usually  inserted  in  the  condi- 


tions of  replevin  bonds,  are  not  proper. 
Jaekmmy  Y.HanMony  477 

SCIRE  FACIAS. 

Siffnin^f  Judgment  on —Notice  of 
Motion. 

A  notice  of  motion  for  leave  to  sign 
judgment  on  a  scire  facias  was  left 
with  a  person  at  a  house  at  H.,  who 
stated  herself  to  be  the  defendant's 
housekeeper,  that  defendant  was 
somewhere  in  London,  and  that  she 
could  not  account  for  his  absence, 
except  that  he  was  concealing  himself 
in  order  to  avoid  his  creditors: — 
/r«^ sufficient.  Dixon  y.Thorold,  297 

SEDUCTION. 
See  Bankruptcy,  (4),  2 

SEPARATION  DEED. 

Construction  of  Covenant  of  Indem- 
nity against  Wif^s  Debts. 

A  deed  of  separation  between  hus- 
band and  wife  contained  a  covenant 
by  the  wife  and  her  trustees,  that  she, 
her  executors  or  administrators,  or 
the  trustees,  or  some  or  one  of  them, 
should  and  would  at  all  times  save, 
defend,  and  keep  harmless  and  in- 
demnified the  husband  from  and 
against  the  debt  or  debts,  sum  or 
sums  of  money,  which  she  the  wife 
had  then,  at  the  time  of  the  making 
of  the  indenture,  contracted,  or  which 
she  should  at  any  time  thereafter, 
during  the  separation,  contract:  — 
Heldy  that  this  covenant  included 
debts  previously  contracted  by  the 
wife  for  necessaries,  wliile  living  with 
the  husband. 

To  an  action  on  this  covenant,  as- 
signing a  breach  in  not  indemnifying 
against  a  debt  of  the  wife,  the  defend- 
ants pleaded,  that  the  alleged  debt 
in  the  declaration  mentioned  was  not 
contracted  within  the  true  intent  and 
meaning  of  the  covenant;  concluding 
to  the  country: — Held  bad,  as  He\t\g 

Q  Q  Q  2 
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TENDER. 


a  traverse  of  matter  of  law.  Summers 

V.  Ball,  596 

SHERIFF. 

See  Execution,  (3). 

STAMP. 
CM  jiffreemeni. 
In  aa  action  for  board  and  lodging 
supplied  to  an  illegitimate  child  of  the 
defendant,  letters  of  the  defendant, 
containing  promises  to  remit  money 
to  the  plaintiff,  and  making  excuses 
for  not  having  done  so,  were  held  not 
to  require  an  agreement  stamp  as  be- 
ing "  evidence  of  a  contract,'*  within 
the  meaning  of  those  words  in  the 
Stamp  Act,  55  Geo.  3,  c.  ]84,Sched. 
Part  1,  tit.  Agreement.  Beeching  v. 
JFeatbrook,  411 

STATUTE. 

See  Apothecaries'  Acts. 

How  to  be  described  in  pleading. 

Where  a  statute  is  passed  in  a  ses- 
sion of  Parliament  which  commenced 
in  one  year  of  a  reign  but  is  continued 
into  another,  it  is  incorrect  to  describe 
the  statute  as  passed  in  both  years, 
but  it  may  be  described  as  a  statute 
passed  in  a  session,  of  Parliament  hold- 
en  in  both  years.   Gibbs  v.  Pike,  223 

STOPPAGE  IN  TRANSITU. 

A  cargo  of  eighty  quarters  of  wheat 
was  shipped  in  London,  on  the  6th 
December,  1839,  on  board  a  vessel 
bound  to  Barmouth  and  Tremadoc, 
and  by  the  bill  of  lading,  was  to  be 
delivered  at  the  port  of  Barmouth 
and  Tremadoc  to  L.  T.,  or  to  his 
assigns,  on  his  paying  freight,  &c. 
The  cargo  was  paid  for  by  L.  T.  partly 
in  cash,  partly  by  his  acceptance  at 
two  months.  On  the  28th  Januarv, 
1840,  L.  T.  by  deed  assigned  all  his 
estate  and  effects  to  the  plaintiff  and 
A.  B.,  in  trust  for  the  benefit  of  them- 
selves and  his  other  creditors.    L.  T. 


was  at  that  time  insolvent  to  the 
plaintiff's  knowledge.  The  bill  of 
lading  was  indorsed  by  L.  T.  to  the 
plaintiff  as  follows  (the  indorsement 
being  without  date): — "I  do  hereby 
order  that  Captain  J.  do  deliver  the 
possession  of  the  within-mentioned 
quantity  of  wheat  to  Mr.  R.  J.  [(he 
plaintiff.,  being  one  of  my  assignees, 
to  be  disposed  of  as  he  may  think 
proper."     On  the  4th  February,  the 

;  vessel  arrived  at  Barmouth  with  the 

\  wheat  on  board,  and  the  plaintiff  there 

!  went  on  board  and  took  samples,  and 

\  sold  70  of  the  80  quarters,  for  which 
he  paid  the  freight,  and  they  were 

!  delivered  to  the  purchasers:  and  he 
directed  the  master  to  take  forward 
the  remaining  10  quarters  to  Trema- 
doc. On  the  9th  February,  L.  T.'s 
acceptance  became  due  and  was  dis- 
honoured, and  on  the  10th  the  ship- 

.  pers  gave  notice  to  the  captain,  at 
Barmouth,  not  to  deliver  the  wheat, 
but  to  hold  it  to  their  use.     On  the 

'  23rd,  the  vessel  arrived  at  Tremadoc, 
where  the  plaintiff  demanded  the  re- 

!  maining  10  quarters,  tendering  the 
freight,  but  the  master  refused  to  de- 
liver it. 

Held,  that  under  these  circum- 
stances, (even  supposing  the  plaintiff 
to  be  in  the  same  situation  as  L.  T.) 
the  right  of  stoppage  in  transitu  was 

I  determined,  as  to  the  whole  of  the 
cargo,  by  the  acts  done  by  the  plain- 
tiff at  Barmouth. 

Semble,  that  if  the  composition 
deed  contained  a  release  to  L.  T.,  the 
plaintiff  was  an  indorsee  for  value  of 
the  bill  of  lading,  and  no  right  of 

,  stoppage  in  transitu  therefore  existed 
as  against  him.  Jones  v.  Jones,    431 

SURETY. 
See  Principal  and  Surety. 

TENDER. 
Sec  Carrier,  (2). 


TRESPASS. 


TROVER. 
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When  conditimal. 
Where  a  creditor,  on  a  tender  be- 
ing made,  refused  to  receive  the  mo- 
ney on  account  of  more  being  due: — 
Held,  that  he  could  not  afterwards 
object  to  the  tender,  on  the  ground 
that  the  party  making  it  required  a 
receipt  And  qneere,  whether  that 
circumstance  would  otherwise  hare 
invididated  the  tender  ?  Richardmm  t. 
Jackew,  298 

TRESPASS. 

(1).  Pleading: 

Liherum  tenementum,  Canttmction  of,  I 

On  a  plea  of  liberum  tenementum 
to  an  action  for  a  trespass  to  a  dose  ; 
named  in  the  declaration,  the  defend-  ' 
ant  is  entitled  to  a  rerdict,  if  he  es-  [ 
tablish  a  title  to  that  part  of  the 
close  on  which  the  trespass  was  com-  , 
mitted,  and  is  not  bound  to  prove  a 
title  to  the  whole  close.      Smith  v. 
Button,  381 

(2).  For  taking  plaintij^s  Goods. 
Measure  of  Damages  in.  ' 

1 .  A.  succeeded  B.  in  the  occupation  \ 
of  a  house,  and  on  taking  possession  i 
agreed  with  B.  for  the  lease  at  the 
sum  of  £80,  and  to  take  the  furniture  I 
and  fixtures  at  a  valuation  as  between  | 
an   outgoing    and  incoming  tenant.  ' 
The  goods  were  accordingly  valued  at  ' 
109/.  15«.  \0d.,  and  the  amount  paid  ! 
by  A.,  and  an  assignment  executed.  | 
The  plaintiff  afterwf^  commissioned  \ 
the  auctioneer  who  had  valued  the 
goods,  to  sell  them,  but  before  he 
could  do  so  the  sheriff  entered  and 
seized  them  under  an  execution  against 
B.,  and  (the  same  auctioneer  being 
employed  by  the  sheriff)  the  goods 
were  sold,   and  produced  only  £73, 
the  plaintiff  himself  being  a  purchaser 
to  the  amount  of  £20.   In  an  action  of 
trespass  brought  by  A.  against  the 
sheriff: — Held,  that  the  jury  were 
justified  in  giving  damages  for  the 


full  amount  of  the  valuation.   Lockley 
y.Pye,  133 

2.  Where  the  seller  of  goods,  which 
have  not  been  paid  for  according  to 
the  contract,  re-takes  them  from  the 
buyer  without  his  consent,  although 
under  circumstances  inducing  a  sus- 
picion of  fraud  in  the  buyer,  such  re- 
taking would  be  no  answer  to  an 
action  by  the  sdler  for  the  price. 
Therefore,  in  an  action  of  trespass  by 
the  buyer  against  the  seller,  for  so 
taking  the  goods,  the  plaintiff  is  enti- 
tled to  recover  their  foil  valae,  and 
the  jury  cannot,  in  estimating  the 
damages,  take  into  consideration  the 
debt  due  to  the  defendant,  nor  treat 
it  as  being  diminished  pro  tanto  by 
the  value  of  the  goods  re-taken.  Gi7- 
lard  V.  Brittan,  5/5 

(3).  For  Removing  plaintiff* s  soil. 
Measure  of  Damages  in. 
In  trespass  for  cutting  into  the 
plaintiff's  close,  and  carrying  away 
the  soil,  the  proper  measure  of  da- 
mages is  the  value  to  the  plaintiff  of 
the  land  removed,  not  the  expense  of 
restoring  it  to  its  original  condition. 
Jones  V.  Gooday,  1 46 

TROVER. 

See  Carrier,  (3). 

Costs,  V. 

Conversion,  what  is. 

Trover  for  two  horses.  It  appear- 
ed at  the  trial  that  the  defendant  was 
the  manager  of  a  ferry  from  B.  to 
L.,  and  that  the  plaintiff  embarked  on 
board  the  defendant's  ferry-boat  at  B., 
baring  with  him  the  horses  in  ques- 
tion, for  the  carriage  of  which  he  had 
paid  the  usual  fare.  When  the  de- 
fendant came  on  board,  it  baring  been 
suggested  that  the  plaintiff  had  be- 
baved  improperly  on  board,  he  the 
defendant  told  the  plaintiff  he  would 
not  carry  the  horses  over  the  water, 
and  that  he  must  take  them  ou  ^Vvoxe. 


/- 
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The  plaintiff  refused  to  do  this,  and 
the  defendant  took  them  from  the 
plaintiff  and  put  them  on  shore,  and 
thej  were  conyeyed  to  an  hotel  kept 
hj  the  defendant's  brother.  The 
plaintiff  remained  on  board  and  was 
conveyed  over  the  water.  On  the  fol- 
lowing day  the  plaintiff  sent  for  the 
horses,  but  they  were  not  delivered 
up;  a  message  was  however  after- 
wards sent  to  the  plaintiff,  that  he 
might  have  the  horses  on  sending  for 
them  and  paying  for  their  keep,  but 
that  if  he  did  not  send  for  them  they 
would  be  sold  to  pay  the  expenses. 
The  latter  was  accordingly  done,  and 
this  action  was  brought.  The  de- 
fence set  up  was,  that  the  plaintiff 
having  misconducted  himself  onboard, 
the  horses  were  put  on  shore  to  get 
rid  of  the  plaintiff  by  inducing  him 
to  follow  them. 

The  learned  Judge,  in  summing  up, 
told  the  jury  that  the  defendant,  by 
taking  the  horses  from  the  plaintiff 
and  turning  them  out  of  the  vessel, 
had  been  guilty  of  a  conversion,  un- 
less they  thought  the  plaintiff's  con- 
duct justified  his  removal  from  the 
steam-boat,  and  he  had  refused  to  go 
without  his  horses: — Held,  that  this 
amounted  to  a  misdirection,  as  a 
mere  wrongful  asportation  of  a  chat- 
tel does  not  amount  to  a  conversion, 
unless  the  taking  or  detention  of  the 
chattel  is  with  intent  to  convert  it  to 
the  taker's  own  use,  or  that  of  some 
third  person,  or  unless  the  act  done 
has  the  effect  either  of  destroying  or 
changing  the  quality  of  the  chattel. 
Fmldes  v.  Willoughby,  540 

UNSOUNDNESS. 

What  is. 

Defective*  formation,  or  badness  of 
shape,  which  has  not  produced  lame- 
ness at  the  time  of  the  sale  of  a  horse, 
although  it  may  render  him  more 
liable  to  become  lame  at  some  future 


time,  {e,  g,  *'  cnrby  hocks*')  is  not  an 
unsoundness.     Brown  v.  Elkingtim, 

132 

USE  AND  OCCUPATION. 
(I).  Liability  of  intended  Purchaser 
for. 
Where  a  party  is  let  into  posses- 
sion of  land  under  a  contract  of  pur- 
chase, which  afterwards  goes  off,  he 
is  liable  to  an  action  for  use  and  oc- 
cupation at  the  suit  of  the  vendor, 
for  the  period  during  which  he  con- 
tinues in  possession  afler  the  contract 
went  off.    Howard  v.  Shaw,  118 

(2).  Liability  of  Tenants  holding  over 
for. 
The  defendants  took  certain  pre- 
mises of  the  plaintiff  for  nine  months, 
at  a  rent  certain,  with  the  option,  at 
the  end  of  that  time,  of  taking  a  lease 
for  seven,  fourteen,  or  twenty-one 
years.  Before  the  expiration  of  the 
nine  months  the  defendants  let  the 
premises  to  a  company  for  six  months, 
who  actually  occupied  them  for  that 
period: — Held,  that  at  the  end  of  a 
year  from  the  expiration  of  the  nine 
months,  the  defendants  were  liable  to 
the  plaintiff,  in  an  action  for  use  and 
occupation,  for  a  year's  rent.  Waring 
V.  King^  571 

VENUE. 

(1).  Changing. 

1 .  Privilege  of  the  Crown  as  to. 

In  an  information  of  intrusion,  the 

Crown  has  not  the  right,  as  of  its 

prerogative,  to  lay  the  venue  in  any 

county,  or  to  issue  the  venire  facias 

juratores  into  a  different  county  from 

that  in  which  the  venue  is  laid.    The 

Attorney-General  v.  Lord  Churchill, 

171 

2.  In  action  on  written  Contract. 

The  venue  may  be  changed  in  an 
action  on  a  written  contract  which  is 
to  be  performed  in  a  particular  place. 


WAREHOUSEMAN. 


WRIT  OF  TRIAL. 
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and  for  the  breach  of  which  the  cause 
of  action  arises  wholly  in  one  county; 
and  aembley  that  it  may  be  so  changed 
in  all  actions  on  contracts,  though  in 
writing,  except  on  specialties,  bills, 
and  notes.     Mondel  t.  Steele^      640 

VOLUNTARY  ASSIGNMENT. 

When  void  against  Creditors, 
Where  a  father  by  deed,  assigned 
to  his  son,  "  in  consideration  of  na- 
tural love  and  affection,"  his  dwelling- 
house  and  all  his  personal  estate:  — 
Heidi  in  an  action  by  the  son  against 
the  sheriff,  for  levying  on  goods,  part 
of  such  estate,  under  a  fi.  fa.  against 
the  father,  that  it  was  competent  to 
the  plaintiff  to  prove  that  by  a  bond, 
bearing  even  date  with  the  deed  of 
assignment,  he  bound  himself  to 
maintain  his  father's  wife  and  child- 
ren; and  that,  the  jury  having  found 
that  it  was  a  part^f  the  same  trans- 
action, and  that  the  assignment  was 
bonft  fide,  it  was  not  void  against  cre- 
ditors under  the  stat.  13  Eliz.  c.  5. 
Gal^y.  WiUiamson,  405 

WAREHOUSEMAN. 
See  Carrier,  (1). 


WARRANTY. 

See  Pleading,  II,  (4). 
Unsoundness. 

WRIT  OF  ERROR. 
5tftf  Bills  and  Notes,  (4),  1. 

WRIT  OF  TRIAL. 

To  inferior  Court  of  Record — Jury  to 
be  summoned  under. 
A  writ  of  trial  issued,  directed  to 
the  Recorder  of  the  Court  of  Pleas  of 
the  borough  of  Northampton,  com- 
manding him  to  summon  a  jury  of  his 
coiunfy^iailf  qualified  according  to  law, 
to  try  the  issue  joined  between  the 
patties.  The  cause  was  tried  by  a  jury 
of  persons  resident  within  the  bo- 
rough, and  not  in  the  list  of  jurors  for 
the  county  of  Northampton,  although, 
as  it  was  alleged,  duly  qualified  to  be 
so :  Semble,  that  the  writ  was  irregular, 
in  requiring  the  Recorder  to  summon 
a  jury  from  the  county:  but  held,  that, 
at  all  events,  it  had  not  been  regu- 
larly obeyed,  the  jury  not  having  been 
taken  from  the  county  list.  Farmer 
V.  Mount/or t,  266 


LONBON  :  ^ 

W.  M'DOWALL,  PRlNTBRi  PBM»BRTON-ROW, 
O0U0M*SaUARX. 
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